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PREFACE TO THE FOURTH EDITION 

The world is passing through the most momentous crisis of its 
history A revolution is transforming the social, economic and 
.political life of men, and it promises far to surpass in its effects 
the Industrial Revolution, and the American and French 
Revolutions Problems of efficient government and equitable 
distribution are puzzling the minds of thinkers and men of action 
in all the Civilised Countries In this atmosphere of stress and 
strain I have found it necessary to examine m this edition more 
critically the principles of Liberal Democracy, of Individual Rights, 
the Doctrine of Self-determination and the rights of Mmoiities. 
Separate Chapters have been devoted to each of the Dominions 
to meet the requirements of some of the Indian Universities 

It has not been found practicable, noi desirable to give an 
account of the system of government set up by the Nazis in the 
countries conquered or subjugated by them The accounts of 
governments in Continental Europe refer to the period before the 
fall of France 

I owe a deep debt of gratitude to Professors Dr A B Keith 
of Edinburgh University, Dr Beni Prasad of Allahabad Univei- 
sity, Dr V Shiva Ram of Lucknow University, Di Bool Ohand 
of Delhi University, Dr B B Das Gupta of Ceylon University, 
Dr. A. Appadorai of Madras, Prof C I Philip of Madura, Prof 
S. L Bahl of Rawalpindi and to Piof L M Pylee of 
St. Berchmans’ College for the valuable suggestions they have 
given me m bringing out the book m its present form My son, 
Bhakat Prasad Majumdar bas prepared the Index Though 
meticulous care has been taken to remove the defects of 
earlier editions, I can not claim that the present edition is free 
from errors of omissions and commission, and especially from 
printing mistakes I can only crave indulgence from the learned 
readers by reminding them that “Who faulteth not, liveth not , 
who mendeth faults, is commended ” 


Bankipore, 

Patna. 


Biman Behan Majumdai 
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POLITICAL SCIENCE 


INTRODUCTION 

SCOPE AND NATURE OF POLITICAL SCIENCE 

I. Scope of Political Science 

Political Science is a study of society viewed from a special 
standpoint Mankind is regarded m it as organized political 
units Aristotle, the father of Political Science, truly observed, 
that ‘hn.'an'hs by nature a political animal” The gregarious 
nature of man, the economic advantages of co-operation as 
well as necessity for defence oi attack brought the State into 
existence “The State originated m the , bare needs of life”, 
says Aristotle, “and continued m existence foi the 
sake of a good life ” Burke in his I'Eeflections on the anlits* ^ 
Fiench Eevolution” obseives that the State “is to 
be looked on with reverence , because it is not a partnership in 
things subservient only to the gioss animal existence of a 
temporary and perishable natine It is a partnership in all 
science , a partnership m all art , a partnership in every 
virtue and m all perfection As the ends of such a partnership 
cannot be obtained in many geneiations, it becomes a part- 
nership not only between those who are living, but between 
those who are living, those who are dead, and those who aie 
to be born ” 

The hist object of Political Science is, therefore, to investigate 
into the natiue of the state as the highest political agency for 
the realization of the common ends of society and fo ^ ^ ^ ^ 
foimulate the fundamental principles of state life As what the 
such it must analyse the nature of the state, its 
organization, its relation to the individuals that compose it, 
and its 1 elation to othei states These fundamental concepts 
of State can be detoimined only from a consideration of the 
actual world of states Wherever theie is a community, theie 
must be some foiin of government which would exercise con- 
trol and to which the bulk of the community would render 
obedience The charactei of the controlling authority, its form 
and organization has varied from age to age, from country to 
country 

The second object of Political Science is, therefoie, to enquire 
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into the origin and development of political foims The vaiymg 
torins of human organisation in which the element 
of social coiitrol IS embodied are to be examined and 
character aiiahsed Hcnce the biilliaiit (rermau WTitei', Treitsehke, 
says, “First, "it (Political Science) should aim to determine 
fiom a consideration of the actual woild of states the fundamental 
concepts ot t,tate , second, it should considei historically what 
the people have chosen, what they have created and what 
they have attained in political life, and the reasons ’’ Our study 
should be comparative and political Hence Dr Leacock observes, 
“the investigation of political science must be of a dynamic 
and not of a static chaiactei " It should not confine itself 
to a catalogue ot the various foims of state which have existed, 
01 to a description of the manner in which political institutions 
w'ork Political science does not accept the existing older as 
a finality It does not legaid the present condition as static 
ox stationary It can nevei reach final conclusions, because the 
environment m which we live is constantly being changed 

From a consideiation of histoiical facts regarding the origin 
and development of the state and descriptive analysis of 

the existing political forms Political Science should 
deduce, as tar as possible, the laws of political growth 
sute should and development It should also undeitake the politico- 
ethical discussion of what the state should be 

It should determine historical laws and moral imperatives 
It should formulate the principles which should contiol the 
administration of political affairs and determine the pioper 
province and functions ot government 

Political Science consists, therefore, ot three mam subdivi- 
sions — ( 1 ) it is an analvtical study of what the state is, 
A .tud of investigation of what the state 

aiifo“nJ»of lias been and (Id) it is an ethical discussion of what 
aasocistion gjjQujjj pg CoiTespondiug to these three 

subdivisions, marked by Gettel, are the “three great topics 

with which Political Science has to deal , state, government, 

law',” as obsened by Willoughby As oiir concept of the State 
IS changing with the assumption of evei-incieasmg functions 
by It, the scope of Political Science is also being widened 
It IS now agreed that the snbject-mattei of Political Science is 
not only the State, but all forms of association in which men 
unite to avert common perils and seue collective needs 


II. Utility of Studying -Political Science 

Political Science, being a part of the study of man, throws 
important light on the nature of man, acting in co-operation 
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With hib fellowmen withm a community The object of all 
knowledge is to know Man As political science reveals the 
nature of man living m political societ\ , it leads to the knowledge 
of the Self 

The discussions regarding the natine of the state, principles 
of political obligation, compaiative meiits of different forms 
of government etc , are liighl.\ useful toi tiaming the intellect 

But the highest object of studying Political Science is neither 
to acquire metaphysical knowledge, nor to tram a man m intellec- 
tual jugglery Its aim is to better the lot ol man by 
helping him to realise his political rights and obliga- of better^” 
tions, by training the politrcians into the ait of states- 
manship and by indicating the signs of tiansitiou of the national 
countiy-state into the world-state 

Another great object of the study ot Political Science is to 
ioimulate a system of ideas which will wain people against the 
danger of bad doctrines It is necessai\ to lemember constantly 
that institutions, whethei political, economic or religi- 
ous, exist for men and not men foi institutions If any 
set of doctrines declare that .slaveiv is good toi civiliza- 
tion, it is to be regarded as moie dangerous than deadly poison. 
“It IS of the natme ot states, as ot men, ’ writes B. H Tawney, 
“to yield to the temptation to oppress, lob, and murder 
It is not the mere comniisbion of these crimes which is the 
symptom ot the approach ol spiiitnal death, it is the assertion 
that, when committed for the advantage ot the Biitish Empire, 
the Noidic Race, the Catholic Church, oi the International 
Pioletaiiat, they aie not crimes but virtues In the collective 
affairs of mankind, bad doctunes are alwava and eveiywhere 
more deadly than bad actions The lattei are the sms ot 
the wicked, the tormei ot the good The latter destroy life , 
the toimei make it not w'oith wdiile to live In that sense, 
know ledge is virtue, and the Bciiptural admonition, ‘ Fear not 
them that kill the body, but them that kill the soul’, is 
piofound political wisdom ’’ 

111, The Name of the Science 

Aristotle used the term “Politics" as the title ot his study of 
the state Modern wuiteis like Jelhnek, Janet, Cornew'ail Lewis 
and Pollock have retained the teim used by Aristotle, xhetenn 
but have divided it into two branches — Theoietical 
Politics and Practical or Applied Politics Theoretical Politics, 
according to tliem, deals wnth the tundamental characteristics of 
the state, such as the origin, nature, attiibutes and ends of the 
state, and the principles ot political organisation and administra- 
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tiOD Piactical Politics, on the othei hand, is concerned with 
the actual adinmistiation ot the affairs of government Pollock, 


for example, has given the follow: 
Theoietical and Applied Politics 
Theoretical Politics 

A Thcois of the state (oiigin, cla- 
bsification, foiius, eieigntj ) 

B Theoiy of go\einiJient (lustitu- 
tioiib, departments, oitlei, defence, 
taiiation, Positive Law) 

0 Theoij' of legislation (objects, 
general jmispiudenee, method and 
sanction, mteipretation and adminis- 
tration). 

D. Theorj' of the state as an aiti- 
ficial person (corpoiations, interna- 
tional law) 


g classification of the scope of 

Applied Politics 
A The state (existing foims) 

B Goieinment (constitutional law 
and usage, parliamentaiy systems, 
ainiy and navy, cunenoy and trade) 
C Law's and legislation (piooediu’e, 
laws, eomts, precedents, etc ) 


D The state peisomfied (diplo- 
macy, pieace and war, treaties, com en- 
tioiis, etc ) 


This division is useful and covers the w'hole field of Political 
Science But the term “Politics” is objectionable owing to its 
ambiguity The term Politics is derived from the Greek woid 
Polls, meaning a citj , and Aiistotle’s “Politics” is, from the 
Objection* oio<iern standpoint, little moie than the science of 
to the term mumcipal government More important than this is 
° ' the fact that the term, Politics, now-a-days refers to the 
current piohlems ot government, such ns, the extent of control 
exercised by Geimany ovei Prance, invasion of Indo-Chma by 
Japan, acceptance ot ofhce b\ the C'ongiess Party, release of 
political piifaonera m India, division ot the Congress into the 
Eightist and Leftist groups etc The term Politician does not 
mean a student interested in the study of nature of the state, hut 
one who is interested m promoting his personal or party aims 
Political Science and Political Philosophy 
The term “Political Philosophy” has been suggested as a 
proper designation by some able wiiters The majority of 

writers, however, have accepted the teim “Political Science ” 
Some writers have tried to draw a line of distinction between 
Political Science and Political Philosophy They argue that the 
task of Political Philosophy is to analyse, classify and form 
judgments upon the essential attubutes of' the state', while the 
Distinction of Political Science is to supply the results of 

twi7**”*^* thinking upon the natuie and forms of concrete 

jxilitical rastitiitions Accoiding to these writers 
Political Philosophy is concerned yyith generalisation , and Politi- 
cal Science with particulars They hold that the fundamental 
assumptions of Political Philosophy aie the bases of Political 
Science. A feyv wnteis aie ot opinion that Political Science is 
concerned with what the state ought to be, and Political Philosophy 
’witn the fetate as it actualix is 



Is POLITICAL SCIENCE EEALLY A SCIENCE 


5 


Majoiity of writers, however, maintain that Political Philo- 
sophy, being concerned with theories only, should PoUticai 
form a part of the Political Science, which deals moKcom- 
both with theoretical and practical Politics 

The French writers are fond ol the term, “Political Sciences” 
They maintain that each class of paiticulai phenomena of the 
state, such as Political economy, Public finance. Public PoHt,cai 
law, Diplomacy, Constitutional history, is Political Sciences 
Science But the term “Political Science” is more appropriate 
m as much as the Sciences mentioned above are rather co-ordmate 
Social Sciences than independent Political Sciences 


lY. Is Political Science really a Science ? 

Aiistotle described “Politics” as the master Science But 
Auguste Comte m his “Positive Philosophy” denied the claim 
of “Politics” to be ranked as a science on three giohnds viz., — 
(1) that its wiiteis differ as to its methods of piiiiciples and 
conclusions , (21 that there is no continuity m its development , 
and (3) that it fails to supply materials out of which hypotheses 
may be built up 

The function of science is classification of facts and lecog 
nition of then sequence and comparative significance Fact-, 
relating to the state are studied from history and observed 
in daily life , they are co-ordinated, svsteniatised and it, claim to 
classified by the students of oui subject They apply ® science 
the scientific methods to its study and deduce laws and piraciples 
from the mass of classified materials These laws, again, might 
be applied for solving concrete pioblems of the state So the 
lank of science ought not to be denied to oui subject-matter 

But at the same time it must he observed that it is an in- 
complete science As it deals with man, the most variable of 
all animate beings, its conclusions can not be stated u, i,m, ta- 
il ith the same precision and exactness as ispos.sible m 
the case of Physical Sciences Natmal processes and human 
efforts aie constantly changing the enviionment which fmmishes 
the background of Political Science In this changing world 
there can hardly exist any political theory which may be true 
for all time under all circumstances The postulates of liberal 
democracy which were held to be eternal and universal up to 
most recent tunes aie now being questioned m many' quarters 
But the whole material univeise is m process of constant change 
and as this fact does not invalidate the claim of other social 
sciences to be regarded as science, it should not stand m the way' 
of Political Science being treated as a science In every branch 
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of science we can plan, direct and control only so long as our 
enviionment does not change too rapidly oi too violently 

Political Science is both a science and an art with certain 
limitations An art gives practical direction of doing a certain 
thing in a particular way A close study of Political Science 
furnishes an excellent training to those who want to become 
politicians Without such a training it would be difficult for a 
person to become a good legislator oi administiatoi 

V. The Methods of Political Science 

Eegardmg the methods of enquiry m Political Science an 
eminent writer has, observed that the' investigations of Political 
Science must be of a dynamic and not of a static character. The 
static chaiacter of investigation is content with analysing tlie 
A Dynamic status and stiuctuie of the state as it is at any given 
study piiint oi time But such an analysis can not warrant 
us any sate conclusion regarding the basis of Political life of the 
future The state is the product of social, cultural and economic 
environment It is undergoing an unceasing change m accoidance 
with the alterations m enviionment A strident of Political 
Science, therefore, should attempt at the proper interpretation 
of these alterations , ho .should notice the clianges and their 
effects , analyse the existing institutions , and observe the 
tendencies ot the movements He should not only deal with the 
state as it is, but as it has been m the past, and as it should be 
m the future That is what is meant by the dynamic character 
of investigation 

Such an investigation can be undertaken mainly with the help 
of methods, known as comparative and historical The com- 
comparative pai’ative method has been used by Aristotle, who is said 
method have collected information about 158 constitutions 

from which to draw his theories , by Montesquieu, who applied 
himself to the study of political institutions belonging to 
societies of different historical types, and by Maine, the author 
of ‘Ancient Law ’ The comparative method comprehends the 
SIX following logical processes — accumulation, arrangement, 
classification, co-ordmation, elimination and deduction By 
using these jnocesses we sift out what is common, and try to 
find out common causes and consequences If we find that 
under certain circumstances, a certain institution occurs in the 
history of a large unuiher ot societies, we may expect that under 
similar circumstances it will probably occm in others also, though 
we may not have direct evidence of its actual occurrence 

The comparative method, however, is to be used with great 
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caution In our effort to discover general principles we must take 
.into account the difference in moral, social, intellectual 
and economic condition of the two entities compared 
Comparison between two communities having different “ 
economic backgrounds cannot give an;s satisfactorv and scienti- 
fic conclusion 

The historical method is leally a particular foim of comparative 
method We can use historical facts only when we subject them 
to the processes of comparative method Historical Historical 
facta, taken at random, can not lead to any conclusion 
According to Pollock, the historical method “seeks an 
explanation of what institutions are and are tending to be, 
more in the knowledge of what they have been and how 
they came to be what they are, than in the analysis of them as 
they stand ” 

It IS neither expedient noi always possible to adopt the 
experimental method m Political Science New condition can 
not be arranged for introducing new laws and mstitu- 
tions for the sake of satisfying the speculative curiosity of ex^ri-*® 
of learned academicians But as a matter of fact, 
every government is making new experiments when it is adopting 
&i new policy and enacting a new law Students of political 
science may draw their own conclusions by watching the good or 
bad effects of these new laws This process, thus becomes akin 
to the historical method 

The comparative and historical methods are methods of 
induction But in Political Science the inductive method is to 
be used in conjunction with the deductive method Deductive 
The Deductive or Philosophical method has been used 
by Eousseau, Mill, Sidgwick and Bluntschli A student of 
this method starts from some abstract original idea 
about human nature, and deduces fiom that idea ' 

the nature of the state, its aims, functions, and ° “ 
possibilities These theories are then harmonised and verified 
m the light of facts of history The right method in Political 
Science, is then, a blending of Comparative and Philosophical 
Methods 

Mill discussed foui methods of investigation viz — the chemical 
or experimental, the geometrical or abstract, the 
physical or concrete deductive, and the historical 
He lejected the experimental method on the 
gTound that the ideal conditions of the laboratory 
can never he obtained m Political enquiry As 
circumstances can never he repeated, we can only judge of what 
has actually happened, and not venture into the region of “what 
might have been,” The geometric oi abstract method draws 
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inferences from some supposed axioms and does not care to 
verify them with historical facts So this is of little value to a 
student of Political Science Mill advises the use of the concrete 
deductive (which is almost the same as Philosophic) and the 
historical methods 

Many modem writers have undertaken the scientific study of 
the state from different points of view — such as Sociological, 
Biological, Psychological, Anthropological and Juridical These 
writers do not employ new methods ot investigation, but try to 
explain Political phenomena from the standpoint of their 
respective sciences and apply the laws and theories oi these 
sciences to the interpretation of the state So it is a mistake to 
say that there is sociological method or biological method of 
studying Political Science 

VI. The Relation of Political Science to Allied Sciences 

Political Science being the study of society from a particular 
standpoint, is closely related to other social sciences Sociology 
IS the name* given to the study of all forms, civilised and 
Social uncivilised, of human association As such it may be 
sciences g^U gQ^jg,! sciences such as Political 

Science, Economics, Social Antbiopology, Eeligion, Ethics 
and Comparative Philology Political Science again, is the parent 
of the sciences of Jurisprudence, Constitutional Law, Public 
Administration and Comparative Politics This inter-relation of 
subjects may be shown by the following diagram . — 

Sociology 


Social Eeligion Political Compai-ative Etlnos Economics 
Antluopology Science Philology 


Jurisprudence Public Constitutional Compaiative 
Admmistiation Law Politics 

Sociology or the science of sbciety deals with man m all 
his social relations Its scope is so wide as to include legal 
Politics a coercive relationship of man with his fellows, 

as well as the evolution and status of customs, man- 
ners, religion and economic life Political Science is 

only that part of Social Science which treats of the foundations 
of the state and of the principles of Government 

Political Science is much narrower m scope than Sociology 
The social relations with which Sociology 13 concerned may be 
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religious and commercial and as such world-wide m scope 
Political Science regards mankind as divided into organised 
political societies, each with its own Government. Prof Dunning 
points out that the entire field of primitive institutions, which 
do not manifest a political consciousness should be left 
to Sociology, while those institutions and theories Political 
which are closely associated with manifestations of begISrmuch 
political consciousness should fall within the scope of so’^lfoiogy 
Political Science Thus Political Science “begins 
much later with the life of the race than does Sociology ” Socio- 
logy and Political Science aie contributory to each other Politi- 
cal Science draws its knowledge of the origin of political authority 
and the laws of social control from Sociology , while the latter 
derives its knowledge of organization and activities of the state 
from the formei 

A large pait of the groundwork of Political Science is to be 
found in History History of political institutions is a mam 
branch of Political Science History also furnishes to a large 
f extent the materials for companson and induction to a student of 
Political Science Hence Lord Acton said — “The 
science of politics is the one science that is deposited History 
by the stieam of history like the grains of gold in the maTerufs to 
sands of a river ” Political Science, in its turn, has fcienc'e^ 
much to give to History With the help of Political 
Science History arrives at abstractions and laws History would, 
therefore, lose much of its significance without at least an uncon- 
scious political science History and Political Sciences are 
mutually contributory and complementary “Politics are vulgar”, 
said Seeley “when not liberalised by history, and history fades into 
mere literature when it loses sight of its relation to politics ” 
The relation between the two subjects is expressed in the famous 
couplet — 

History without political science bears no fruit, 

Political science without history has no root 

Put not all history is past politics Though history and politics 
are mutually interdependent, yet it would be wiong to say with 
Prof Preeman that history is past politics or that 
politics is present history History is a record of past aSfereifce 
events and movements and then causes and inter- 
relations We have “histones of everything from civilisation to 
coinage — ^histories of church doctrines, military tactics, language, 
pamtmg, prostitution, and even of the devil ” It would be absurd 
to maintain that such “history” is “past politics ” 

As all history is not past politics, so all politics is not present 
history Political Science is based not only on History but 

2 
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also on ethical and psychological foundations The abstract 
speculations regaiding the nature of the state can not 
Suen^L be legaided as History Using the logical terminology 
wer\nd"'°' Leacock, we conclude, therefore, that “some 

Hmor’’®” history is part of political science, the circles of 
their contents overlapping an area enclosed by each ” 

Some writers are of opinion that the principal problem of 
Political Science is to determine what ought to be so fai as the 
constitution and functions of govermnent are concerned, while 
histoiy IS concerned with what has been 

The earlier writers of Economics considered their subject as a 
branch of the general science of the state The modern writers, 
however, think that economics and politics are two independent 
but auxiliary social sciences The fundamental bases of the two 
sciences stand in close relation to one another Economics is 
concerned with the man’s social activity in production, distribu- 
tion and consumption of wealth. But production and distribu- 
tion are laigely conditioned by the existing form of government 
Influence of System of pi’oduction and distribution m Eussia is 
Eco^mic? ^^i^*is.mentally different from that prevailing in England, 
eonom ca j^gcause m England government protects and sanctions 
private property, while the Soviet Government does not 
Conversely, political institutions are greatly affected by economic 
circumstances The transition from monarchy to aristocracy 
or ohgaichy is largely due to the growth of wealth amongst 
the nobles The destruction of oligarchy and the growth of 
proletarian democracy may be traced to the Industrial Revolution 
and the appeaiance of the artisan class Besides this siinilaiity m 
fundamental bases, there are some specific subjects of inquiry 
which are common to both, such as taxation, currency, tariff, 
municipal or government owneiship of public utilities etc. 

Ethics deals with individual morality while Political Science 
deals with political morality or rights and obligations having 
political sanction. But both took their origin from custom and 
religion when men lived m groups Later on, when civilisation 
developed, Ethics depended on Social sanction, and Politics on 
Close reia- sanction But even now the relation between 

5^® two sciences is very close. “Moral ideas”, observes 
Gettel, when they become widespread and powerful, 
tend inevitably to he crystallized into law, since the same 
individuals that form social standards are those that comprise 
the state” Moreovei, so fai- as Political Science deals with 
goveimnent, as it ought to be, it depends on Ethics to a large 
extent The ultimate justification of the State lies in the fact 
that it promotes good life, and what is good life is to he judged 
from the ethical stand-point. 
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Kocial Psychology “is the science of the behaviour of the 
human animal in his social relationships.” As Politics is 
concerned with the play of individual minds, whether of 
'the rulers or of the ruled, it is partly psychological with‘sodai 
Jurisprudence, Constitutional Law and Public Adminis- 
tration are but sub-divisions of Political Science, 
because the scope of the subjects fall within the jurisdiction of 
the science that attempts a complete explanation of state 
existence and activities 

There is some difference of opinion regarding the relation of 
International Law to Political Science One school of wri- 
ters regards International Law as a branch of Juris- 
prudence, which is itself a subdivision of Political 
Science. Another school thinks that as it deals with 
the relation of states with one another, it should 
be regarded as a kindred subject Leacock opines that “m 
measure as international relations develop in the fixity of a 
true international law, — a code enforced by a recognised 
authority — so does international law become merged m the 
domain of political science.” 



CHAPTER I 

NATURE OF THE STATE 


I. Definition and Essential Characteristics of the State 


Political Science, being the science of the State, must offei 
a clear and precise definition of the term State. It is all the 
The term ^10^^^ neccssarv because the teim is popularly used 
iooatlyuaed Considerable latitude In phrases like “state 

aid to the poor,’’ “state control of railroads or 
education’’ the idea of collective action of society through some 
special machinery as contra-distinguished from individual action 
IS implied In states having federal system of government, 
the term state is used to designate both the federal union and 
its component paits 


Every writer of Political Science has offeied a definition of 
state, but any two definitions seldom agree with each other. 
We shall theiefore first of all discuss the essential character- 
istics of the state and then accept the definition which brings 
forward these essentials m the best possible way 


The state must be composed of the following factors — 
our eiaeu- Physical bases 


Political and 
Spiritual bases 


I Territory 
I II Population 

( III. Government 
I IV Sovereignty 


Population, Territory, Government and Sovereignty — these 
lour are “the essential constituent elements, political, physical, 
and spiritual of the Modern State ” 


Without territory there can be no state, m the modern sense 
ot the term In the primitive age, the pastoral tribes, having 
Territory some kind of unity and organisation moved from 
place to place These can be hardly called states, 
oecaiisethe idea of territorial sovereignty is firmly imbedded 
n present political thought. The Jews, under the influence 
01 the recent Zionist movement, have got some sort of unity 
and organisation, but as they are scattered all over the world, 
There is no fixed 
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Topulation is the first essential requisite of a state An 
uninhabited portion of the earth can not be called a 
state No limit can be laid down regarding the number 
o'f people a state should have 

As Prof Gilchrist has said, “Government is the organisation 
of the State, the machinery through which the State Will 
is expressed ” A people settled on a definite portion of 
earth’s surface can not form a State without 
some political organisation to which they render 
havitual obedience The Government is that agency through 
which collective will of the State is expiessed and enforced 
Prof Gidings has rightly observed that the State is the “chief 
progressive organisation of civil society ’’ Government is the 
outward manifestation of the State, and as such is the organisa- 
tion for the common purposes of the people 

It IS the element of Sovereignty, which differentiates the 
State from all other social organisations Sovereignty means 
supremacy, The State is supreme both externally ^ 
and internally It does not admit the right of any ^ 

other body or association to exercise the power of sovereignty 
within its territory or even to share with it the exercise of 
that power 

The state may be now defined President Wilson offers the 
briefest possible definition — “A state is a people organised for law 
within a definite territory ” This definition implies all 
the four essential elements of the state Population, 
territory and organisation are explicitly mentioned 
and the term law implies sovereignty The best definition, how- 
ever, IS that offered by Prof Garner, because his definition 
clearly brings forth the physical, political and spiritual bases of 
the state 

Prof Garner says — “The State, as a concept of Political 
Science and public law, is a community of persons more or 
less numerous, permanently occupying a definite 
portion of territory, independent or nearly so of external hensive 
control, and possessing an organised Government to 
which the great body of inhabitants render habitual obedience ’’ 
From this definition the constituent elements of the state appear 
to be following — first, a group of persons acting together for 
common purpose ; second, the permanent occupation of a definite 
portion of earth’s surface which constitute the home of the 
Population , third, complete or almost complete independence 
of foreign control This thud element requires some elucidation 
We have shown above that complete independence of foreign 
authority is an essential characteristic of the state But the 
League of Nations has recognised the British Dominions 
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of Canada, Anstiaha and South Africa as states, though the 
British Parliament is legally sovereign over each of them. 
The measure of control, exercised by the British. Parliament 
IS so small that the Dominions are nearly independent. So 
Prof Gainer has widened his definition of State m order to 
make it tally with the decision of the League of Nations The 
fouith element, noticed by him is a common supreme authority 
or agency through which the collective will is expressed and 
enforced 

Territory and population constitute the Physical bases of 
the state Independence and common supreme authority form 
its Political basis The presence of a common purpose 
the amongst the population and the expression and enfor- 
cement of collective will through the common supreme 
authority supplies the spiritual or ethical basis of the state 

The United States Supreme Court defined m Chisholm vs 
Ga case that a state is “a body of free persons united 
somedefec *^® t^onimon benefit, to enjoy peaceably 

tivTdefiniV what IS their own and to do justice to others ” 
«ons definition would admirably suit a Joint Stock 

Company A body of free persons may mean a number of 
persons having civil rights Even if it means persons, inde- 
pendent of control of others, the definition falls short of 
scientific precision, because it does not mention territory and 
because it denies the title of State to Borne and to the 
Marhatta State of the eighteenth century, which set before 
it the aim of forcibly enjoying what belonged to others 

Prof Maelver offers the following definition — “A state is 
the fundamental association for the maintenance and develop- 
ment of social order, and to this end its central 
d^ttomon institution is endowed with the united power of the 
community ” This definition might cover a pastoral 
society, which found a bond of union m the patriarch who 
m some way, discharged the powers of Government Such a 
society, however, lacks territoriality, which is an indispensable 
condition of true political organisation 

The definition offered by Holland suffers from the same 
defect He writes — “A state is a numerous assemblage of 
human beings, generally occupying a certain terri- 
defii.rt?on amongst whom the will of the majority or of 

an ascertainable class of persons is, by the strength 
of such a majorrty or class, made to prevail against any of their 
number who oppose it ” By prefixing the word “generally” 
before “territory” he means to say that there may be a state 
without territory 
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Hegel (loliiied the atate as “the mcorporation of the objective 
spirit” Pufendort conceived it to be “amoral person endowed 
with a collective will.” These two definitions emphasise 
only the spiritual and moral character of the state to the 
neglect of its physical and political elements The term 
‘State’ IB loosely used m some cases Position of 

Indian states such as Hyderabad, Kashmir, Baroda, Indian “ 
Indore do not possess sovereignty m as much as their 
foieigu policy is entirely under the oontiol of the British Indian 
government The interference of the Viceroy m the internal 
admimstiation of the Indian states is not also unusual Hyderabad 
and other so-called states are called states only by courtesy 
Then again, the component units of the Uniced States of Ameiica, 
such as New York are not truly' speaking states, because they 
do not possess sovereignty . 


II. Physical Basis of the State 

The greater portion of this hook will be devoted to the 
explanation of political and ethical bases of the state Now 
we take this opportunity to discuss the physical basis of the 
state Territory and population, Natiu'e and Man, constitute 
the physical basis of the State For the sake of convenience 
we shall take up m this section the consideration of the influence 
of territory on the origin and development of political institutions. 
The word territory is used here m the sense of physical 
environment 

The physical environment may be subdivided into (1) the 
contour of the earth’s surface ; (2) climate ; (3) natiual re- 
sources ; (4) general aspect of nature Each of 
these exercises tremendous influence on the social ^^viTonmint 
and political institutions of , man But man has 
also power to resist and overcome these influences 

The physical features of the world have marked off certain 
areas definitely as political units The sea gives this political 
unity to Great Britain, the Alps to Italy, the contour of 
Pyrenees to the Spanish Peninsula, the Himalayas to t^earth’s 
India Where theie is no such natural frontier, 
there we notice a continual source of war and unrest The 
age-long rivalry between France and Germany regarding the 
Rhine frontier is a case to the point The size of the state 
too depends largely on geographical condition Nature intended 
Greece and Switzerland to be seats of small states, while 
the Russian plain, the Chinese river valleys and the basin 
of the Mississippi are seats of states of vast extent The 
outward expansion of state is sometimes influenced by the 
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contour of the terntory of the state Thus, Greece, with 
good harbours and numerous islands m the east first came 
m conflict with Persia and ultimately expanded towards the 
east 

Extreme cold or extreme heat is not favourable to the 
growth of a state All great states have arisen in 
Climate areas where a temperate climate and moderate amount 
of moisture are to be found 

The areas where the horse, the cow and the sheep were found 
m plenty, became seats of pastoral people. Only where the soil 
R aources climate Were adapted to agiiculture, men gave up 

eaources uomadic ov semi-nomadic hte and settled down 

permanently m one place With the fixity of habitation began 
the organisation of political life The transition from agncul- 
tinal to industrial conditions has been largely due to the presence 
of minerals, and especially coal and iron The modern political 
predominance of England, Germany and the United States has 
been made possible by the presence of mineral wealth 

The violent and terrible aspect of nature makes man depend 
more on imagination than on reason , lacking self-reliance he 
General tiums foi’ protection to a powerful man Thus des- 

aspects of potism 13 Said to be a normal feature of a country, 

where great mormtams, mighty rivers, earthquakes, 
volcanoes form the background of human life Where there 
is no such awful phenomenon, moderation, leason, individualism 
are said to be developed and men adopt democratic form of 
government 

But the claims of geographic influence are not certain and 
Limitations ^^solute Awful aspect of Nature is said to contribute 
of Aeinnu- to despotism , but Wordsworth voices the popular belief 
that love of freedom is associated with the sea and the 
mountains 

“Two voices are there, one is of the sea, 

One of the mountains, each a mighty voice 
In each from age to age thou did’st rejoice, 

They were thy chosen music. Liberty 

Nothing succeeds like success Today the people of Europe 
and the United States of America have acquired ascendency m 
almost every sphere of life, and they are eager to prove that 
nature intended them to be supreme Similarly, twenty-three 
hundred years ago the Greeks thought that they were the only 
people whom nature had intended to make supreme over others. 
Thus wrote Aristotle , — “Those who live in a cold climate and 
in Northern Emupe, are full of spirit, but wanting m intelligence 
and skill , and therefore they keep their freedom, but have no 
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political organisation, and are incapable o£ luling over othei's 
Whereas the natives of Asia are intelligent and inventive , but 
they are wanting m spirit, and therefore they are always in a 
state of subjection and slavery But the Hellenic race, which 
is situated between them, is likewise intermediate in character, 
being high-spirited and also intelligent Hence it continues free, 
and is the best preserved of any nation ” 

The famous English writer, G K Chesterton, lias shown that 
the influence of geographic environment may be pushed to 
absurdity He writes — “Thus Spaniards (it was said) 
are passionate because then country is hot , Scandina- 
vians adventiiious because their country is cold , 
Englishmen naval because they are islanders , Switzers free 
because they aie mountainous It is all very nice m its way 
Only unfortunately I am quite certain that I could make up 
quite as long a list exactly contrary in argument, point-blank 
against the influence of their geographical environment Thus 
Spaniards have discovered more continents than Scandinavians, 
because their hot climate discouraged them fiom exertion Thus 
Dutchmen have fought for then freedom quite as bravely as 
Switzers, because the Dutch have no mountains Thus pagan 
Greece and Rome and many Mediterranean peoples have specially 
hated the sea, because they had the nicest sea to deal with, the 
easiest sea to manage ” "We may add to this that modern science 
IS making rapid conquest over nature and so the influence of 
geography may be counter-acted to a large extent 

III. State and Government 

We have discussed the essential attributes of the state Now, 
it is necessary to define and discuss some concepts, without an 
understanding of which the ’activities of the state can not be 
described 

In Older to understand some of the most fundamental questions 
of Political Science, it is first of all necessary to distinguish the 
State from Government Pailme to lecognise this dis- 
tinction has led to giave eiiors in the past The term beWeen. 
State IS an abstract one and it is possible to conceive Go“vlmment 
of it apart from the existence of any particulai state 
because all states are alike in essence But the teim ‘Government 
is a concrete one and its forms vary according to the political con- 
ditions prevailing in each state The State is the sovereign com- 
munity, politically organised, while Government is the agency or 
organisation through which the Will of the state is expressed and 
realised The State possesses sovereignty, while Government 
enjoys derivative power delegated to it by the state through its 
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cdnstitution The term "government” is narrower than the term 
"state” All the citizens of a political community constitute 
the state hut not the government Territoriality is an essential 
attiibute of the state, but the term government has no reference 
to it The state possesses quality of permanence but govern- 
ment IS not immottal Changes m the form of government from 
monarch} to oligarchy or democracy either by revolution or 
constitutional evolution do not put an end to the state - But 
without some kind of government no state can exist even for a 
shoit time It is the government which carries out the function 
of the state The state is, in its daily administration simply the 
government As thei e are different classes and economic interests 
m the state, the government may he at the disposal of some one 
class or interest Frequent struggle goes on between one section 
and another for the capture of governmental power 

In popular signification. Government means a special body of 
ministers m England, or in the provinces in India But m 
Connotation 'Wider sense. Government means the sum total of 
o^th^t\rm all the legislative, executive and judicial bodies m tlie 
ovcrnment proviucial, local oi’ colouial field It must 

have, theiefore, military power, or the control of armed force , 
legislative power or the means of making law , financial pow4r 
or the ability to extract sufficient money from the community 
to defiav the cost of defending the state and enforcing the law 
it makes' In its widest signification the term Government 
must include the electorate too. "When the electorate, through 
the suffrage, chooses Governing officials, it is exercising the 
executive power of appointment , by means of the Initiative 
and Eefeiendum it shaies m legislation ; and by jury service 
it becomes a part of the Judiciary” (Gettel) It must also 
include the gioup of officials known as the administration and 
the special organs, which are entrusted in some states with 
the task of amending the constitution 
■/We may now define Government, in the Wgriage of Dealey 
Definition "the sum total of those organisations that exer- 
menr"”' exei’cise the sovereign powers of the 

““ state ” 


IV. state, Community, Society, Association and Institution 

According to scientific terminology. Community is the widest of 
the terms used m the heading of this section Every developed 
Conmunity Community gives rise to an organised society Within 
an organised society there exists a vast complex of 
Associations, Institutions and Social Customs The state is a 
particular form of Association. 
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The term ‘Community’ has been defined by G D H Cole 
IIS “a complex of social life, a complex including a number of 
human beings living together under conditions of social relation- 
ship, bound together by a common, however constantly changing, 
stock of conventions, customs and traditions, and conscious to 
some extent of common social objects and interests ” Maclver 
treats of Community and its network of associations as purely 
spiritual entities expressing relations of wills 

A Community is not an institution or formal association 
but a centre of feeling The feeling of unity makes it easy 
for the members of a Community to associate themselves together 
for the various purposes which they have in common 

Society may be defined as “the complex of organised associa- 
tions and institutions within a Comimmity *■’ A society is any 
association of human beings The following points of distinction 
between state and society may be noted society has no 

reference to territorial occupation, while teriitonahty is an 
essential mark of stats'^ The term society suggests not only 
the political relations by which men are bound 
together, but the whole range of human relations ® ^ 
and collective activities’^' In dealing with man, the significance of 
‘society’ IS much wider than that of ‘state ’ State is a form 
of social association, but society can not exist without the state, 
because society — made up of families, clubs, churches, trade 
unions etc — can not be trusted to run itself at present without 
an organisation for maintaining law and order with the help 
of force 

The basis of association is the consciousness of a want requiiing 
co-operative action for its satisfaction An association may be 
defined m the words of Cole as “any group of persons 
pursuing a common purpose or system or aggregation 
of purposes by a course of co-operative action extending beyond a 
single act, and for this purpose, agreeing together upon certain 
methods of procedure and laying down, m however rudimentary 
a form, rules tor common action ’’ 

A University, a Trade Union, a Church is as much an 
association as the State But there are points of fundamen- 
tal difference between the state and these other 
forms of association A man is born m a state, betw«n‘°” 
he cannot choose the state to which he is to belong other f?rms 
just after his birth But he can make a choice of ^*00““°'"'“' 
the Universities, Trade Unions or Churches to which 
he would like to be a member He can become a mem- 
ber of many associations eg of two or three Universities 
or Trade Unions, but he must be a member of a single 
state. The area of a state is confined to a particular looa-. 
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hty, but an association like the Eoman Catholic Church or 
the Third Internationale covers the whole woild Other 
associations are not as permanent in character as the state 
The utmost punishment which other associations can inflict 
IS expulsion, but the state can even forfeit the life of a 
member Voluntary associations thus lack the legal power 
of coeicion — the powei to command and enforce obedience 
— m shoit the power of Sovereignty This is the most fundamen- 
tal distinction The purpose of a voluntary association is 
limited to the piu’suit of one oi at most a few particular 
interests, whereas the state is concerned with a great and 
ever-increasing variety of interests In short, it is charged 
with the care of geneial rather than particulai interests. 

An association like a Umveisity is created by the state. A 
Trade Union grows up without the, agency of Government 
indeed, but it can be dissolved by the state. A Church 
S^llisoty, laay be prior in origin to the. state, but it must 
and“mnm- tacitly 01 explicitly recognised by the state A 
Nation Church whose activity is detrimental to the mteiest of 
the state may be forcibly expelled from a state Thus 
the state is an all-pervasive, compulsory, permanent and 
theoietically an omnipotent association, while other associa- 
tions are limited m then scope, procedure and function. It is the 
state which upholds and enfoices order amongst other associations 
within its boundary 

According to legal theory the State is the sovereign association, 
normally supreme within a definite territory and over a complex 
of activities But the juristic conception of the State 
Wai^theow” IS vague and abstract It does not take into account 
pracrice different kinds of social and individual forces 

which struggle to control the government vested with 
supreme legitimate power Political scientists of the present 
day regard the state simply as an order m which there is 
super-ordmation and subordination of individuals and groups 
to each other, and think of this order as obtained and maintained 
by social power, operating m the name and with the title of 
supreme authority 

An Institution has been defined as “a recogTiised custom or 
form of social tiadition or idea, manifested in and through human 
instUuuonB pei’sonal conduct and relationship 

or through organised groups or associations ” Marriage, 
Monogamy, Monarchy, Peerage, Caste etc. are examples of 
Institution They are, therefore, long established forms of social 
traditions Their importance or usefulness lies m the fact that 
they maintain social stability by ensurmg the continuance of 
social ideas or ideals. Except in the event of extreme idealism 
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getting the upper hand, on account of the social institutions, 
sDCia] life flows easily In course of ages and generations, again, 
new institutions come into existence with the changing social 
order In short, institutions though changeable have a long 
lease of life to run 

V. State, People, Nation and Nationality 

The concept of state is purely legal and political A state has a 
legal authority to enforce the people and a political organiza- 
tion through which that authority is expressed A 
people, on the other hand, is mainly a racial or ethnical between 
concept Common traditions, cormnon origin and a 
conscionsnesB of a common interests are the basic consi- 
derations which go to make a people A number of families 
happening to live together soniewheie and developing some 
measure of friendship do not form a people It is when they 
become welded together in a unity of culture and traditions 
that they constitute a people 

According to Burgess, a people is defined as “a population 
having a common language and literatme, a common tradition and 
history, common customs and a common consciousness 
of rights and wrongs, mhahrting a territory of a geogra- betwjen°^ 
phrc unity” In the opinion of Gumplowicz also the 
test of a people is “community of civilization” Simi- 
larly Bluntschli defines a people as “a union of masses of men of 
different occupations and social strata m a hereditary society of 
common spirit, feeling and race, hound together, especially by 
language and customs, m a common civilization which gives 
them a sense of unity and distinction from all foreigners, qrute 
apart from the bond of the state ” 

A nation, on the other hand, is defined as an association of people 
of ethnic unity inhabiting a teiiitory of a geographical unity 
The German word “Volk” is usually translated into 
English as “people,” but it has got the same political 
significance as the English word Nation This similarity m 
meaning between the German word “Volk” and the English 
concept “Nation” is dud to the respective interpretations of the 
two terms Bluntschli observes that the chief point which dis- 
tinguishes a nation from a people is that m it the community of 
rights is developed in a more marked degree and is raised to the 
point of paiticipation in the conduct of the state. So a nation 
IS usually accompanied with statehood, whereas a people rs not.- 
But every nation is not invariably a state, for there are stater 
which comprise many nations and nationalities In a state again, 
' there may be many peoples Sometimes, again, a people may be 
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identical with a nation , but in most cases a nation consists oi 
many people 

The distinction between “nationality” and “nation”, has been 
diawn by Lord Biyce as follows “a nationality is a population 
held together by ceitam ties, as foi example, language 
bitwee?'’” liteiature, ideas and customs and traditions, in such 
Nationa“i4 ^ itself a Coherent unity distinct from 

other populations similalrly held together by like ties of 
their own , a nation is a nationality which has organized itsell 
into a political body either independent oi desiring to be indepen- 
dent ” The distinction between nation and nationality, therefore, ’ 
rests on the attainment of political organization When a 
nationality attains political organization, i e becomes endowed 
with statehood, it emerges into a nation A nationality is 
thus a nation in making — a developing nation 

Nationality is a concept of puiely subjective chaiaoter It is a 
Sub ective spiiitual Sentiment arising among a group of persons 
nature of® who Speak a common language, who cherish common 
Nationauty jngtoncal traditions, and who think that they constitute 
a distinct cultural society The sentiment of nationality is respon- 
sible for the desire in the group to control then own social life in 
religion, law and politics “It implies”, observes Piof Laski, “the 
sense of a special unity which marks off those who share in it from 
the rest of mankind That unity is the outcome of a common 
history, of victories won and traditions ciealed by a corporate 
There glows up a sense of kinship which binds men into oneness 
effort They recognise their likeness, and emphasize their 
difference ftom other men ” 

VI. Marks of Nationality 

Theie is a very close lelation between State and Nationality. 

A sense of national unity is not m itself a sufficient basis for a 
Diversence Dation-state indeed, but a state must possess or , bring 
rlgSamT" beiug some basis of nationality Every nationality 
^eUiuti^aof aspires to be a state. But what factois constitute a 
nationality Haidly any two nationalities would give 
the same answer to this question The Nazis would emphasise 
the so-called biological staud-pomt and define it as “a people 
belonging to a single biological stock” An Englishman would 
call a people bound together by ties of history, language and 
cultme a nationality In America, “a fiee assemblage of 
mdividuals irrespective of race and language who are willing to 
live under a single government,” is regarded as the essence of 
nationality 

The following “unities” are usually considered to be the marks 
of Nationality • — (1) the occupation of a defined geographical 
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area with a character of its own, (n) unity of race, (in) unity 
of language, (iv) unity, of religion, (v) common subjection, (yi) 
Gommnnity of economic interests, and (vii) possession of common 
tradition Each of these factors is, by itself, a mere 
bond of association, but no single one of them is SiVd°' 
indispensable for Nationality “No single factor,’’ 
writes Prof Eamsay Muir, “neither geographical unity, nor 
race, nor language, nor religion, nor a common body of custom, 
nor community of economic interest, seem to be indispensable 
to nationhood ; and even the possession of common tiaditions 
though the most powerful of binding forces, need not prevent the 
inclusion within a nation of elements which do not fully share 
these traditions Some at least of these ties of affinity, the 
people that claims nationhood, must possess, but no one of 
them IS essential or can be used as a certain criteria ’’ 

The occupation of a well-defined geographical area with a 
character of its own gives rise to the sentiment of Nationality, 
as is seen from the case of the Scots and the Irish 
of the present day, and the Slovaks, Slovenes and 
Euthenians in Austria-Hungary before the war But 
the feeling of Nationality may be observed even m the case of 
thbse who do not live in a well-defined geographical area The 
Jews and many of the Poles are spread ovei the whole world 
and yet they keep then nationality even in alien enviionment. 

Unity of race is said to be a characteristic of Nationality 
But from the scientific point of view there is hardly any 
nationality which can be regarded as the descendants of 
a single family or stock Hitler has made Eacialism 
the revolutionary philosophy of a discontented G-erman 
middle class which projected upon the Jews all the resentment 
and lust for power which it felt Unity of race, however, does not 
make a single Nationality Though the German, English, Dutch, 
Danish and Scandinavians are more or less homogeneous from 
the racial point of view, yet they do not form one Nationality 
There is absolutely no racial unity in the population of the 
U S A , yet a strong sentiment of nationality prevails there. 

Many of the national movements in modern Europe turned 
largely on national language, e.g , the Irish, Polish and Bohemian 
movements But the existence of Nationality is quite 
possible without unity of language Switzerland has got 
a nationality of its own, but three distinct languages 
are spoken m the country The English language is spoken m 
the USA, but there is an American nationality, different from 
that of Britain 

Eeligious unity sometimes promoted the feeling of Nationality 
The (Iieek Christians hated the Turkish Moslems when the 
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former were subjected to the latter Similarly the Irish Catholics 
objected to the rule of the Protestaut English and 
riii%n* Catholics of Poland to that of the Protestant 

German or the Orthodox Eussian But with the growth 
of religious toleration, the influence of religion as a bond of 
national unity has weakened considerably 

Common subjection often promotes the sentiment of Nationa- 
lity The patriotic leaders try to rouse this sentiment 
SifaT^tion describing the nationality’s plight as “slavery” 

M isgovernment is said to be the prolific parent of 
nationality 


Community of economic interests is an important factor in 
nationality, because the people of an unfree nationality believe 
commoa would be better off if they were independent 

economic and could establish its own tariff, and promote its 
in etests mdustries and agriculture But common economic 

interests do not always count as is seen from the case of North 
America, where though the economic interests of Canada and 
the USA are very much the same, yet there are separate 
nationalities 


Common historical tradition has provided arguments for 
Common establishment of separate states by the subject 

hR^oricai nationalities Thus the Greeks treasured the memory 
tra It on gloiy of aucieut Athens, the Poles recalled their 

former greatness m the sixteenth and seventeenth centuries and 
the Irish remembered that Ireland had been free m the Middle Ages 
The absence of common historical tradition creates many 
difficulties m a state which is in other respects homogeneous 
In Yugoslavia the two most important nationalities are the Serbs 
and the Croats They belong to the same race and speak the 
same language, but their history and traditions are different 
Serbia for centmues formed part of the Turkish Empire, while 
the Croats had been a part of the Austrian Empire, and as such 
were richer and better educated than the Serbs. The difference 
in historical tradition bred jealousy and hostility between the two 
nationalities and was responsible for the fall of twenty-three 
governments in the ten years from 1918 to 1928 

The problem of nationality can he fruitfully interpreted only 
from the psychological point of view MacDougall in his 
“Group Mmd” observes that it is futile to attempt “ to discover 
the true secret of nationality in such considerations as geographi- 
cal boundaries, race, language, history, and above all, economic 
factors Each and all of these considerations, real and impor- 
tant though they are and have been m shaping the history and 
determining the existence of nations, only play their parts indirectly 



by men’s minds, their beliefs, opinions and senfci- 

nipnl/S, especDill.y by favenring or repiessmg the development m 
cacli people of the idea of the nation ” “A nation, nnlike a class”, 
obspL'veK Bertrand Eussel, “has a definition which is not 
econoniie It is, we may say, a geographical group posse^ped 
oi a sentiment of solidaiity Psychologically, it is analogous to 
a scliool of porpoises, a flock of crows, or a herd of cattle The 
sentiment of solidarity may be due to a common language, 
a supposed common descent, a common culture, or common 
interests and common dangeis As a rule all these play a part 
in producing national sentiment, but the sentiment however 
produced, is the only essential to the existence of a nation The 
devotees of nationalism tend to think of a nation as a race in the 
biological sense, to a much greater degree than the facts 
warrant " 


VII. Nationalism 

Tlie creed of nationalism is the logical corollary to the creed of 
liberalism Liberalism implies the doctrine of govermnent with 
the consent of the governed This means Aot only the ^ 
right of the general body of citizens in a particular of^Liber^* 
political community to select their own form of 
government and elect then own lepresentatives to the legisla- 
ture, but also their right to become independent of any other 
nation The spirit of nationalism demands for each nationality an 
autonomous and independent government Tins is why the 
empnes of Turkey, Austiia-Hungaiy and Eussia broke up into 
a numbei of independent nation-states 

Nationalism is based on two psychological factors — gregarious- 
ness and exclusiveness The people who feel that they have 
their own peculiar social heritage, their own art and 
literature, form a corporate entity Eecognismg then of'Nationa^ 
likeness to one another, and their difference from other ““ 
men they gather together and try to have a sovereign state of 
their own Tn this respect nationalism is an instinctive expiession 
of kinship But the group must also be conscious of its separate- 
ness from others and, therefore, it will manifest an exclusiveness 
of temper 

The justification for the existence of mutually exclusive 
national groups is sought m the importance of diversification 
m civilization, No one nation exhibits within itself 
the whole range of human culture Every nation is 
supposed to possess some such unique national attributes “ 
that their development is likely to emach the civiliza- 
tion of the world The most beneficial cultivation of the 
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characteristJc qualitieB ot a nation is possible only when that 
nation is allowed opportunity to develop freely its peculiar 
customs and institutions This is the reason why there should be 
a number of continually competing political groups called nation- 
states As wuthin a given community citizens must respect, the 
rights of their fellow-citizens, so that they themselves may enjo}' 
their own rights, similarly each nation, having the right and 
obligation to defend its independent existence, is expected to 
acknowledge the same light in other nations and to reeogmze 
that its own aims must be limited by the rights and interests 
of others This is the liberal doctrine of nationalism But m 
the absence of a superior power to enforce mutual forbearance, 
nations do not behave as properly as citizens do within a state 
In theory, nationalism is beneficial for humanity, but in practice, 
it has degenerated into the rule by brute force Nations are 
not guided in their behaviour towards one another by the 
principles of justice and equity, but are actuated solely by 
self-interest. When the interests of any two nations clash, 
war becomes inevitable 

VIII. Indian Nationalism 

Study of western histoiy, politics and literature, impact of 
nationalist movements m Italy, Germany and the Near East, 
the awakening of Japan, the researches of Orientalists into the 
glorious past of India and the religious reformation m the nine- 
teenth century have roused the spirit of nationalism m India 
The question is often asked whether India is or can be a Nation. 
In the English sense of the term, India is not a Nation because 
she has not yet become independent In the words of Sir 
Surendra Nath Banerjee, India is a ‘Nation m making’ The 
psychological factor which makes the people of India feel that 
they have a common ideal, common economic interest, and 
common grievance has made India a Nationality 

But some eminent politicians of England and a few communa- 
lists m India still persist m denying the existence of the feeling 
of national unity m India According to Lord Birkenhead, 
“just as Europe has never become a single nation, and is divided 
mto many separate and often antagonistic peoples, so India 
comprises, m a far greater degree, a heterogeneous population 
riddled by differences of race, religion, caste, interests and 
sect . No mattei how ghbly a few seditionists on political 
platforms may declare the unanimity of Hindu and Mahomedan 
aspuationa, the vast bulk of the people of India knows nothing 
of such unity These populations live in a state of perpetual 
hostility, the manifestations of which are, and can only he, sup- 
pressed by the firm action of the British authorities ” Mr Winston 
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Chiu’chill (leclaiecl in a speech on the Ibth Maich, 1931, that 
the gulf between the Hindus and the Muslims is impassable 
“If you took the antagonism of France and Germany”, he 
observed, “and the antagonism of Catholics and Protestants, 
and compounded them and multiplied them tenfold, you would not 
equal the division which separates these two races, intermingled 
by scores of millions in the cities and plains of India.” It is true, 
indeed, that the Hindus and the Muslims have got different 
systems of law and culture, and that the absence of mter- 
niamage constitutes a banier between the two communities 
But the differences between them are often exaggerated by 
interested parties. The Hindus and the Mussalmans usually 
live peacefully side by side in cordial relation with one another 
The political unification of India under one rule, the spread of 
English education and the easy facilities of commimication 
between one part of the country and another have created a 
unity of political outlook among all classes of Indian people 
They aie all united in their demand foi Swaraj, though there 
IS some difference among them regarding the connotation of the 
term Mr M A Jmnah has, m a recent statement to the 
press denied the very existence of this sentiment of unity and has 
demanded a separate nationhood for the Indian Mussalmans 
But thousands of nationalist Mussalmans have lefiudiated the 
Pakistan scheme of Mr Jmnah 

Even the Simon Commission, which was not very friendly to 
Indian aspirations, was constrained to recognise the force of 
Indian nationalist sentiment. “It would be a profpund error”, 
remarks the Commission, “to allow geographical dimensions or 
statistics of population or complexities of religion and caste and 
language to behttle the significance of what is called the ‘Indian 
Nationalist Movement ’ True it is that it directly affects the 
hopes of a very small fraction of the teeming peoples of India 
True it may be that its leaders do not reflect the active sentiments 
of masses of men and women in India, who know next to nothing 
of politicians and are absorbed m pursuing the traditional course of 
their daily lives But none the less, however limited m numbers 
as compared with the whole, the public men of India claim to 
be spokesmen for the whole, and in India the Nationalist 
movement has the essential characteristic of all such manifesta- 
tions — it concentrates all the forces which aie roused by the 
appeal to national dignity and national self-consciousness ” 

Political scientists now agree m holding that the essence of 
nationalism does not he m the identity of descent, community of 
language and religion, and unity of tradition “A common 
memory”, observes Delisle Burns, “and a common ideal-— these 
more than common blood — ^make a nation ” The Hindus and 
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the MussalmanB have lived together foi seven hundred yeai’vS, 
their economic interest is essentially the same, and their political 
objective is to attain independence India, therefoie, is a nationa- 
lity which m course of time is sm-e to attain Nationhood 

IX. InfluencB of Nationality on practical Politics 

Territorial settlement of wandering people, according to Pollard, 
was the germ of nationality Teintoriahsm is the basis of 
1 fiuejiceof Nationalism lias been developed through 

Tetntomi- the pi'ocess of substitution of personal relationship by 
““ the territorial, implied in the feudal system, tlirongh the 

conception of territorial sovereignty, through the transformation 
of personal gionps such as the ‘hundred’ and the ‘tithing’ in 
England into geographical divisions, and through the development 
of the law of the laud in the place of the law of persons 

Th6 decline of Latin, the language of educated people m 
central and western Europe, and the rise of vernacular literi).- 
tiues m the fifteenth and sixteenth centuries tended to 
Renaissance eiuphasise nationality Kivalry bet'ween merchants 
Reformation Speaking different languages was a potent means of 
developing national consciousness The use of autocracy 
m England, Spam and France was another powerful factoi in 
pioducing the modem national state The Protestant levolution 
of the sixteenth century was an effect of the rise of national cons- 
ciousness But in its turn the religions Reformation strengthened 
the national consciousness In the sixteenth century closelj, 
integrated states on national lines arose m England, France 
and Spam. In Germany and Italy, however, the process of 
mtegiation was retarded b\ the influence of the Holy Roman 
Empire 

Napoleon’s arbitrary system of boundaiy making, especially m 
Italy and Germany, and his occupation of Spam by chicanery, 
outiaged the nascent spmt of Nationalism -at the 
beginning of the nineteenth century The rise ol 
national sentiment was the most powerful cause of the 
downfall of Napoleon But the Congress of Vienna, 
which met in 1814-15 checked the spirit of Nationality T'he 
very existence of the Austrian empire, which contained the 
Magyars of Hungary, the southern Slavs of Illyria, the northern 
Slavs 01 the Czechs of Bohemia, the Poles of Galicia, and the 
Italians of Lombardy and Venetia, was an emphatic denial ol 
the principle of Nationality Similar was the case with the 
Ottoman empire, which contained within it nearly half-a-dozen 
Christian nationalities, and with the Russian empire, which 
acquired Fmland_ and a portion of Poland m the Congress ol 
Vienna Belgium was joined to Holland by the same Congress, 
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Italy was divided into ten sepaiate states and Cxermany into 88 
sovereign states 

. But tile spirit of nationalism could not be permanently checked 
by the diplomats In 1830 Belgium declared her independence 
of Holland In 1832 a national state was established 
m Greece In 1870 Italy and Germany became uni- 
fled and national states were established m these conn- 
tries. In 1878 as a result of the Congress of Berlin, 

Servia, Montenegro and Eumania became fiee from Turkish 
control In 1908 Bulgaiia too became independent 

Nationalism found fuller recognition m the Treaties of Pans 
(1919-20) The subject-nationalities which had gioaned so long 
under the oppression of the Hapsburgs of Austria, 

Eomanoffs of Eussia, Hohenzollerns of Prussia and 
the Ottoman Turks, now claimed the' right of self- ° 
deteimination Out of the dominions of the Tsar arose the four 
national states of Finland, Esthonia, Latvia and Lithuma. 
Poland, whose very existence had been blotted out of the map of 
Europe 125 years ago, again became a state — the fragments of 
Eussian, German and Austrian Poland were reassembled and 
formed into a national state Out of the Hapsburg dominions 
three other states were formed — Czeclio- Slovakia, Jugo-Slavia 
and Hungary The Irish people, after a period of servitude for 
nearly 800 years, gained the Dominion Status 
But the territorial settlements of the continent have not been 
and could not be made strictly according to the principle of nationa- 
lity. Thus there are nearly three lacs of Austrians and 
a similar number of Slavones and Croats and Dalma- nadonliities 
tians in the new territorial acquisitions of Italy 
Czechoslovakia contained many Germans, Hungarians and 
Euthenians Poland contained more than three million Eirthe- 
nians and many white Eussians Eumania contains a consider- 
able number of Hungarians, Germans and Serbs Thus the 
problem as to how far the right of self-determination should be 
conceded arises 


X. The Right of Self-determination 

The term “self-determination” was coined on the eve of the 
conclusion of Peace treaties of 1919-20 , but it describes some- 
thing that IS much older It means the right of each nationality 
to decide for itself how it shall be governed and by whom Mill 
gave the clearest expression of this view m the middle of the 
nineteenth century m his ‘Eepresentative Government ’ He ad- 
vocated the doctrine of ‘one nationality, one state’ and observed — 
“where the sentiment of nationality exists m any force, there 
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IS a pr him facie case for uniting all the members of the nationa- 
lity under the same goveininent, and a government to themselveB 
apart ” 

We have traced above the mliuence of the principle of Nationa- 
lity on European history We have seen that the principle nas 
responsible for the disintegration of old states (called 
Poly-national states) like Austria-Hungary, Turkey and 
fnefo/ws *' Russia, which contained many nationalities But on 
the other hand the principle was able to integrate petty 
states, all belonging to the same nationality, into one big state — 
like Germany or Italy. Thus the principle of nationality, in the 
words of Lord Curzon, “13 and has been in the past a unifying 
force but il may be, and has recently hecoine, also a disintegrat- 
ing force ’ 

The modern tendency of this principle is to disintegrate the 
existing states If this principle is stiictlv followed. Great Britain 
will be divided into England, Wales and Scotland , 
hmitations Switzerland will be divided into three states and Bel- 
gium into Walloon and Flemish states The 26 states 
of Europe will be divided into 68 states Not to speak of lurthei 
sub-divisions, the divisions that have already been created Irave 
been severely criticised Thus one writer says — “Application of 
the principle of self-determination as carried out by these Treaties 
was a most dangerous experiment Its result has proved to be 
one of the greatest curses that has fallen upon Europe That 
does not mean that self-determination was wrong But it is now 
perfectly clear that it was an error to permit self-determination to 
create a number of new states, each believing itself sovereign, 
without at the same time controlling the relations of these states 
to each other That was a calamity as great as war itself It 
was within the power of the treaty-makers of Pans to have so 
federated these states that the economic impossibilities arising 
from this unrestrained self-determination would not have been so 
certain ” 

The modern trend of historj is towards Internationalism 
Creation of a large number of small states would certainly stand 
in the way of international harmony and co-operation 
^ solution between nationalist aspiration and inter- 
national co-operation may be found in federating small 
states, as has been suggested above. The vision of the Western 
writers of Political Science is coloured either by nationalist sym- 
pathy or by imperialistic spirit Hence they have written much 
on rights of nationalities, which appears to a dispassionate Indian, 
to he the mamfeatation either of extreme Particularism or of 
J ingoism 
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XL Principle of one Nafionali+y, one State 

It has been held that “it, is desirable that the boundaries ot state 
should coincide with those ot nations ” It is sometimes desirable 
indeed to allow an extremely disaffected nationality withm a state 
to secede and to form a separate state Theoretically speaking, 
there can be no right of any nationality to secede, 
because the state in the interest of self-pieseivation, AdisaUect- 
has the right to coerce every individual and every fity may”be 
association within it to submission But theoretical 
light is not the only consideration in practical politics 
The ethical justification of state lies in promoting the mteiests of 
all. If in the interest of the disaffected nationality and that of 
the safety of the state it is found expedient to allow secession, it 
should be done But in every case secession cannot be allowed 
If it is found that an aspiring nationality has will to independence 
but not the capacity to maintain it, or that there is extreme 
division in the rank of nationalists as regards the foim of govern- 
ment, then it IS better to refuse the demand. Here, too, a diffi- ■ 
culty arises “Politically weak and incapable peoples”, says 
Q-arner, “must submit to the guidance and tutelage of the stronger 
and more highly endowed nations ” But the physically stronger 
nations invariably consider themselves to be highly endo'wecl and 
they have a tendency to regard the subject nationalities as “politi- 
cally weak and incapable ” The attitude of the USA towards 
the Philippines and that of Britain towards India may be cited 
as illustrations Use of force by the subject nationality and active 
sympathy of the Great Powers have been the means of asserting 
the right of self-determination The Great Powers, however, 
should always take into consideration whether the creation of new 
national states would not increase international complications 
Mill advocated the cause of a mono-national state, 
that IS, upheld the theory of 'one nation, one state ’ 

“It 18 in general a necessary condition of free institu- 
tions”, says Mill, “that the boundaries of governments should coin- 
cide m the main with those of nationalities ” This is, however, 
geographically impossible and Mill himself has admitted that this 
view represented an ideal Mill has further said, ‘ Where the senti- 
ment of nationality exists in any force, there is a ;prima facie 
case for umting all the members of the nationality under the same 
government and a government to themselves apart This is 
merely saying that the question of government ought to be decided 
by the governed ” In other words Mrll has pleaded in favour of 
the right of self-determination, the right of the people to decide 
for themselves with whom they shall be politically associated 
But this right of self-determination, as we have seen, is one which 
IS subject to limitations which cannot be passed without breaking 
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into liagmenls mam loug-ebtabhshed states Mill has .expressed 
a third opinion winch has also been contested 

He has asserted that “tree institutions are next to impossible 
in a countiy made up of different nationalities ’ II' the different 
Crticismof ’'‘'‘’’t^oD.alities bitterly hate one another, it is impossible 
1 / 111 "“™'’ indeed to run popular democratic government The 
doctrine ju, story of Hwitzeilaud, howevei, affoids a striking 
refutation of the troth of this pioposition It would manifestly 
be contraiy to the truth to say that “free institutions” do not exist 
in Switzeiland In the United Ktates of America too which is 
composed of mixture of many races, the system of representative 
government has worked with greater success perhaps than m 
many states having an ethnically homogeneous population 

(Tumplowicz asserts that, “there is no historical or sociological 
instihcation of the view that mono-national states possess elements 
of advantage over those composed of a mrmbev ol 
Ditlirnni 03 nationalities ” He cites the example of Bwitzerland 
‘fieest state in Em'ope ’ “The combination of 
different nations in one state”, says Lord Acton, 
“is as uecessaiy a condition of civilized life as the combination 
of men m society Inferior races are raised by living m political 
union with races intellectually superior It is m the caldron 
of the state that the fusion takes place by which the vigour, 
the knowledge, and the capacity of one portion of mankind 
may be communicated to anothei ” The statement of Lord Acton 
in regard to the value of the poly-national state cannot be 
accepted without some qualifications The advantages claimed by 
Acton are applicable to states where the vaiious nationalistic 
gionps have consented voluntaiily to live with one another nnder 
the same state organisation like Switzerland, the United States 
and the like On the other hand, m the cases of discontented 
nationality, the division oi state is desuable The case of 
Switzerland has been cited above to strengthen the arguments m 
favom of poly-national type of state But Switzerland has a 
federal form of government, in which the rights of each canton 
are secure The example of Switzerland should rather point out 
that a poly-national state should have a federal form of government. 
We may repeat again, that m federalism alone lies the true 
solution of the controversy between mono-national and poly- 
national states. The right of each nationality to its own language 
and culture should he gnarauteed m the federal constitution. 

XII. Crisis in the theory of Nation-State 

Tlie trend of history up till the outbreak of the second 
European War (Sept 19391 has been towards the creation of 
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nation-states The Treaty of Versailles was, with some 
exceptions, based on the theory of self-determination 
of peoples It accepted the principle that the nation- NaSo^stlte 
state was the final fonn of civilized society In 
accordance with this theory seven new states were 
created, namely, Finland, Esthonia, Latvia, Lithuania, 

Poland, Danzig and Czechoslovakia Schleswig-Holstein was given 
to Denmark because it was historically hers and its people were 
Danish Alsace-Lorraine was traditionally French and its rendition 
only righted the wrong peipetiated after the Franco-Prussian 
War In the case of Germany, however, the principle of nationality 
was not adhered to. Belgium got Eupen and Malmedy, inhabited 
by German people and Italy received Trentino and Trieste 
Trentmo contains a quarter-million German inhabitants A belt 
of territory populated heavily by Germans and cutting across 
Prussia from the Polish borders to the North Sea, popularly 
known as the Polish Corridor — was given to Poland, thereby 
isolating thousands of square miles of east Prussian soil fiom the 
remainder of Germany Austria and Germany are both inhabited 
by German people, but Article 80 of the Versailles Treaty bound 
Germam to “respect strictly the independence of Austria ’’ 

Inspired by the liberal-national ideals, the Allied Powers created 
a number of independent nation-states They believed in the 
equality of nations But the equality of nations was a 
fiction and it was annulled by the fact that the Great 
Powers, m a world of legalized lawlessness, could impose 
their will upon their weaker neighbours Though in theory a large 
number of states was created, in practice it meant only a few 
great powers each with its zones of influence and satellite states 

Germany challenged the theory of nation-states Arthur Eeiss 
wrote m “Borsen-Zeitung” on January 18, 1940 . “It is not true 
that the people of Europe are equal It is also nonsense to main- 
tain that all people have equal rights Not every people is capable 
of a state, not every people has a right to its own state And not 
every people has a national and imperial vocation ” Dr Ley wrote 
in “Angriff” on January 81, 1940 “A lower race needs less room, 
less clothing, less food and less culture than a higher 
race. The German can not live under the same condl- §,eo“y“f 
tions as the Pole oi the Jew ” The Nazi slogan of 
“Lebensraum” means the space required by a nation for 
living But it IS not the mere space sufficient for subsistence under 
a system of free exchange of goods It means a domain sufficiently 
comprehensive to prowde Germany with “absolute freedom of 
action” Germany must have the oil of the Gaucassus, the minerals 
of the Ukraine, and the gram of Hungary and Kumama , also she 
must have the steel of northern Prance, control of the shore line 
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of Belgium, Holliind and noithern France, and the colonial 
demams of France and Holland Tt is m pm’stiance oi this ideal 
that Geimanj took over Austria on March 12, 1988, acquired 
the Biidcten area of CKecho-Slovakiaby the Munich Agreement 
on Repteinhei 80, 1938, annexed the rest of Gzecho-Slovakia on 
March 14, 1939, acquired Mcmel fiom Lithuania on March 22, 
Tre t of 1939, conquered Poland on September 27 1939, 
VMwJms Norway on Maj' 3, 1940, Holland on May 19, 1940, 
reverse Aelgiuiu ou luav 28, 1940, and France on June 17, 

1940 Denmark, E,imiania, Hungry and Luxemburg have 
become mere satelhses of Geiman^ Eussia has annexed a 
portion of Finland after a bloody war On June 15, 1940, while 
French resistance was collapsing Russian troops marched into 
Lithuania, and the next day into Estonia and Latvia Thns 
the Treaty of Versailles has been undone and which it has vanished 
a large number of nation-states 

The causes of the disappearance of small nation-states are 
deeply rooted m the theory and practice of the big Powers of 
Theory of Wiitei's like Beelcy, Benjamin kidd and 

natiC^niulm Roliuhach aigue that a highly civilized nation has 
na Qua am nght aud obligation not only to protect its indepen- 
dence and administer its internal affairs without mteiference 
from others but also to expands away, by force if necessary, 
over more backward peoples They'" hold that human civilization 
progresses towaid higher stages as notions strong in material 
wealth and military organization extend then sway over nations 
less advanced in these respects 

The progress m the technique of production has made it 
possible to realise the economies of large scale production But 
no nation can now consmne all the manufactured goods 
produces The large scale manufacturers use the 
power of the nation-state to obtain an exclusive marliet 
tor their commodities As the area of undeveloped countries is 
limited and as world-market implies foreign competition quarrels 
between expansive nations give rise to warfare The stronger 
nation having defeated the weaker ones becomes tranformed into 
an imperial power Moreover, the destructiveness of modern war- 
fare IS so great that the nation-state tries to acquire such bounda- 
ries as to have access to wheat, coal, iron and patroleum, to 
safeguard itself from the dangers involved in war It will go on 
mcreasmg its armaments and its neighbours will also do the same 
Thns an atmosphere of nervous hostility is provoked among big 
nations The smaller nations seek subordinate alliance with their 
Nation- neighbours with a view to win security by their 

wovSkewat strength As early as 1925 Prof Laski 

wrote . “Either national States must learn to 
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co-operate instead of to compete, or, it is likely, the small national 
btate will cease to possess effective independence Even the 
brief but feverish interval since the Peace of Versailles has 
shown that the new States of Europe are driven to become the 
satellites of the greater Powers rn their hurried seaich for 
avenues of suivival They are driven to barter what truly 
constitutes their freedom for military protection If this process 
proceeds unchecked, we shall see the world peopled, perhaps, by 
some half-a-dozen great empires each of which, in seeking its 
safety, will destroy the whole fabric of civilization ” In the 
light of events of 1939-40 the words of Prof Laski appear to have 
a prophetic significance It seems, to-daj, that the ideal of 
nation-state is a chimerical one, unless some kind of organization 
is instituted to bring about effective co-operation m international 
affairs 

XIII. Organic or Organismic Theory of the State 

We have shown before that unitv is the essential characteristic 
of the state But different theories have been started regarding 
the nature and degree of this unity One school 
of .writers, known as the monistic school, holds that the tbeorpr 
individuals composing the state are so completely natuWo/the 
merged in it that they have no separate existence at all 
There is anothei opinion, known as the inonadistic theory, which 
says that the individual is a self-contained unit and that the only 
bond of unity between state and individual is that of geography 
Htill another school, the duahstic, considers the relation of the 
individual to society to be one of partial dependence Emally, 
there is the organic theory of the state, which has found advocates 
from the earliest times 

The theoiy which regards societj as analogous in structuie to a 
biological organism, and thinks that the relation of the individual 
to the whole mass is similai to that which exists 
between the cell and organism of a living being is ^atlmenToi 
known as the Organic theoiy The tendency of Greek 
political thought was to insist on the subordination of 
the individual to the state In this sense, the political theory of 
Aristotle may be called organic In the middle ages, too, various 
writers advocated this theory to show that there can not be two 
heads in a body politic and as such either the Emperor or the 
Pope must be the head But the elaboration of the theoiy and its 
express application to the problem of Government interference 
could be made only after the establishment of the evolutionary 
theoiy of the biological world in the nineteenth century Amongst 
the notable advocates of this theoiy we may mention Plerbeit 
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Hpencei- (English), Bluutbchli (German), Auguste Comte (Erench) 
and Gumplowicz (Polish) 

These wiiteis hold that there is a striking lesemblanee m origin, 
struckue and function between social body and animal organism 
— ■(!) Origin — Both the animal and social bodies begin 
Points o£ as geims and develop complex structures naturally in 
be'tween the coui’se of time (2) Structure — In both there exist the 
humln"^ sustaining system, the distributory system and the 
organism regulating system “Just as the foreign substances 
which sustain the animal determine the alimentary 
canal, so the different minerals, animals and vegetables determine 
the form industrialism will take in a given community ” As 
there is the circulatory system in the Organic body, so there is 
transportation m body politic The nervous and neivomotor 
system m the animal finds its parallel in the governmental military 
system m the body politic Bluntschh goes so far as to attribute 
sexual qualities to the state which is masculine, while the Oliurch 
IS fammine (3) Function — The most impoitant and fruitful 
parallel between the two is to be found in function As hands 
and feet are parts of the body, so the individual is the part of 
society “As it is impossible to consider that the band has separate 
existence from that of the body, so is it impossible to divorce the 
individual from society ” The individual exists m State, and 
the State exists m the individual 

The Organic theon about the uatiiie of the State serves a 
valuable purpose by emphasising the essential unity of the State. 

The individual is not an isolated entity but a social 
til® st®-!® also depends on the individuals 
composing it The Organic theory thus clearly 
brings before us the mter-dependence of the State and the 
individual 

But Herbert Spencei has built up his individualistic political 
philosophy on the basis of the dissimilarity which he finds 
Spencer's t>®tween socicty and the animal organism. He observes 
Mividusi- that consciousness m the animal is concentrated m a 
small part of the aggregate , while in social organism 
it is diffused thioiighout the aggregate Hence he concludes that 
society exists for the benefit of its members, and not its members 
for the benefit of the society This conclusion denies the intrinsic 
relation of the individual to society, and thus deprives the Organic 
theory of whatever merits it possesses 

(a) It points out only an analogv, and analogy does not mean 
identity In the animal organism hands, feet or eyes can not have 
separate will, hut the will of the State is mfliiencecl and 
largely determined bj volitions of the individuals 
composing the state (b) The activity of the members 
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ol au animal organism is wholly confined to the oiganism itself, 
but the existence and activities of the members of the state 
aie not exhausted m the life and activity of the state 
The state can control action only but not motives (c) 

The constituents of the body politic move freely from 
place to place and their number may be arbitrarily 
added to or lessened , but the members ot an animal oiganism 
are permanently fixed (d) Animal organisms derive their life 
from pre-existing living beings, but the State does not and can not 
obtain vitality from other political powers (e) Theie is a 
danger too m following the organic analogy in the case of the 
State In animal organism the laws of development are blmdh 
and intuitively followed If we do not make efforts to better the 
organisation of the state and depend on natural growth there will 
be no improvement The growth of the State is, 
to a considerable extent at least, consciously felt, and 
the form of its organisation self-directed, (f) The 
Orgamc theory may prove to be positively mischievous 
either by emphasising on the entire subordination of the individual 
to the State, or by giving too much stress on the independence of 
the individual of the State Hence it is better to reject the 
analogy of the State to animal oiganism 



CHAPTER 11 

THEORIES OF ORIGIN OF STATE 

I. Speculations about the Origin of the State 

The oiigin of the state is obscme, though the modern sciences 
of Biology, Ethnology and Anthropology have thrown luncli light 
on it It IS not possible to ijoint out any definite period when the 
state might be said to have come into existence. Manifestation 
of political consciousness and evolution of political organisation 
are the two essential factors of the state But the ciicumstancos 
under which piimitive men secured tor the first time these two 
essentials of state-life aie veiled largely in the mists of obscurity 
Hence various theoi les were started in different ages to explain the 
origin ot the state Some theorists held that the State originated 
from the divine will , some maintained that it was created by a 
contiact , some argued that it was brought into existence by foi co 
01 cunning , and others traced its beginning in the patriarchal or 
matriarchal family All these speculations are based on inferences 
_and generalisations None of these is accepted now as valid. Yet 
a discussion about these theories serves some very important 
purposes First, those theories indicate the conditions and spirit of 
the age in which they floinished Political theories are the outcome 
of actual political conditions and as such tlreir study is 
studying the indispensable to historical political science Secondly, 
tw?eT these theories had nmiiensely influenced political deve- 
lopment The theory of divine right of kings was 
lai’geh responsible for the conflict between the Crown and Parlia- 
ment nr England in the seventeenth century The Social Contract 
theory of Eousseau strengthened the belief in democratic govern- 
ment Thu dly, discussions of these theories thiow light on the 
general concepts and problems of political science 


11. The Theory of Divine Origin 

^Phe earliest theory regarding the origin of the state is that 
idfmich attributes the establishment of the state to God Accorchug 
Statement theoiy, God made his will known to certain 

theory peisous, who wei'e his VI cements ’ oh earth ^ Thes e 
vicegerents commnnicate "3 the will oT^'God tothT* 
people anT'gxyti^ obedience Tromrtfagin WIfh~tlie~enforcement 
of order and obedience origihated~the-state 
In Asiatic monarchies the rulers claimed a divine right to 
Popular control the people, and the latter submitted to this 
ancient"*" without questlou The Semitic people, of whom 
period ulaim the Jews fonn a branch, looked upon God 
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as the immediate souicc of royal powers The Greeks 
regarded the State as natimal and thus may be said to have 
believed it as a divine institution Christianity strengthened 
the belief in the theory of Divme Origin The following 
saying of St Paul found favour with the Church Fathers — 
“Let every soul be subject unto the highest powers , for 
there is no power but of God , the powers that be, are 
ordained of God Whosoever lesisteth the power, resisteth the 
ordinance of God and they that resist shall receive to themselves 
damnation ” 

In the middle ages a great controversy arose between the 
Papacy and the Holy Eoman Empire Both the Pope and 
the Emperor claimed to be the vicegerent of God lu 
temporal matters and both defended the divine Middle ages 
nature of the State Dm-mg the Eeformation, Luther, 

Zwingli and Calvin reiterated the divine origin of civil autho- 
rity and the necessity of the citizen’s obedience thereto 
^ James I of England was a stout defender of the divine 
right of Kings He wrote a book entitled “True Law of Free 
Monarchy” and in it he claimed, — “It is atheism and 
blasphemy to dispute what God can do, so it is 
presumption and high contempt m a subject to dispute 
what a king can do, or say that a king cannot do this or that ” 
Filmer in his “Patriarcha,” written in 1681 held almost similar 
views" The h'rencir writer Bousset also asserted that the king is 
an image of the Majestj of God himself The theory was 
discredited dming the French Eevolution, but after the 
Eevolutionary and Napoleonic wars, the sovereigns of Austria, 
Eussia and Prussia solemnly asserted m the famous treaty of 
the Holy Alliance that they looked upon themselves as being 
delegated by Providence to govern then peoples The belief m 
the divinitj^ of the King still persists among the simple folks of 
India and especially amongst the Nepalis, 

It IS true that the primitive peoples believed and still believe 
m the supernatural power of the king The king was very often 
the highest priest amongst primitrve peoples Meta- 
physically, it maj be true that all power ultimately 
comes from God and that by Hun is implanted 
in the nature of man the need and demand for the state 
But the theory of divine origin of state fails to explain 
why m a particular community a definite set of individuals 
should arrogate to themselves the right to rule. It becomes also 
difficult to explain the position of an elected president of a State 
with the help of the theory of divine origin Moreover, the laws 
of God and the rules of morality have then authority upon the 
intention rather than the outward act But the state deals 
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With external actions oulj' The theory makes the king all- 
powerful and unaccountable to anybody and hence it is liable 
to piove dangerous sometimes Monarch\ and not au\ other 
foim ot goyeinment is possible under this theoiv ol divine origin. 

The the()i\ of divine right of kings declined owing to (i) 
the separation of Church and State (ii) the rise ol 
tiTaKhL Social Contract theory which emphasised consent 
theo“ and (ill) actual lefutation of absolutism by the growth 
of democracy Now-a-days nobody seriously believes 
m this theon 


III. The Contract Theory 

Th e term ‘contrac t’ has been use d in political t heory in a double ■ 
s ense M Fir st' it has been used as description of an agie ement c 
b etween rulers and subje cts, accoidi ng to winch the pow er of 
r uling is placed m particular hands The agieement inayJpjJalled 
th^'gowern mental com pact’ and b}^“]| ^th^ legitiinacy 
mental of t he exis tmg gpvernn^nta is_ .determined Seaon.d-]yr 
aSd i^ociai contract means an agre'einent between individuals of 
contract ^ par ticular communit y, according to_ which such 
community first- becomes politically organised In this agreement 
to be polrticallv organisedT” theTe* is no necessary reference to 
the mannei'“Yn' whichr-or the person by whom, the political 
power is to be exercised This may be called the Social Contract 
or Poli tical Contract By it the.oiigin.o,f the State, that is, of the 
political poweijt^lf, is e xplaine d Logically, the Social Contract 
must precede the governm ental confraTct, because, unless a 
community is politically organised there cannot be any agreement 
regarding its form of goveinment But m the history of political 
theory we find that the governmental compact was enunciated 
before the Social Compact 

The essential ideas of all contra ct th eories may be stated as 
follows 111 the period ante cedent to the institution of gover nment. 

plan IS found in the “state of nat ure,’’ uncontiolled 1)\ 
fieaatf anyTawsof fiunmn imposition Man is guided 'by such 
S'eor™''* regulations as are supposed to be pres cribed to h iiu by 
nafurg itMrTP Eese regulations are^ course,'unwritten, 
and then spnit is spoken of as the law of natme. Different 
theorists have expressed different ideas regarding the condition of 
man m the state of natiire Some hold that it was too idyllic 
to last, others think that it was too inconvenient to be tolerated, 
whatever might he the case, man is led to substitute for it a union 
With his fellowmen Each individual gives up now his isolation as 
“natural” individual, and secures m return the protection of all 
against the possible rapacity of each Human law, now, takes the 
place of natural law The process by which political autliority 
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18 matitutecl, is, accoidiiig to this theory, the delibeiate and 
Yoluntary agreement of the members of the community who, 
through the instrumentality of a coY'enant, organise themselves 
into a body politic 

The idea of basing the authoriti ol rulers upon an original 
compact with their subjects is ol Y’erv ancient oiigin We find 
a suggestion of it in Plato , the Epicurians developed it 
The Eoman jurists universally held that the power ot 
the Emperor rested with an original explicit or implicit 
consent of the populace Eeudalism is also based upon 
the contiact between the tenant and his oY’'erlord The mediaeval 
and early modern writers generalh took this view 

Up to the end of the XVIth century, society was held to be the 
product ot instinctive sociability of man So the theory of social 
compact did not attract much attention The first 
writer to make the idea of an original social compact a 
necessary antecedent to the governmental compact was compact 
Althusias, who wrote at the beginning of the XVITth 
century The theory was developed b’v Grotius and Pufendoif 
But the greatest application which the theory received was from 
Hobbes, Locke and Eousseau 

Application of the theory by Hobbes, Locke and Rousseau 

“With Bousseau”, observes Leacock, “the doctrine of Social 
Contract, which in the hands of Hobbes was made a weapon of 
defence for absolutism, and with Locke a shield 
for constitutional limited monaichy, becomes the basis 
of popular sovereignty ” This observation cleailv brings 
forth the different uses to which the theory may be put 
Hobbes, private tutor of Chailes II, published his Leviathan in 
1651, m order to defend monarchial absolrrtism Locke, another 
Englishman, published his Two Tieatises of Civil Government 
in 1690 m older to defend the Bevohition settlement of 1689 
Bousseau, a citizen of Geneva, published his ‘Bocial Contract’ 
m 1762 in order to promulgate the theory of popular sovereignty 
Each of these illustrious writers imagined a state of nature and 
explained the need and chaiacter of the contract in a waj , i^st 
suitable to arrive at J^gjsimdiision he wanted to maintain 

cording to Hobbes, the state of natuie is one of unceasing strife 
The competition between man and man foi the means to gratify 
identical appetites , the fear m each lest another surpass xhemter- 
him in power , and the craving for recognition as supe- 
nor are the causes of strife It is a state of “continual 
fear and danger of violent death , and the life of man solitary, 
pool, nasty, brutish and short ” Finding this condition of life 
unbearable, man is driven by evident necessity to join himself with 
his fellows under some common authority Each individual 
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makes a Covenant with liis tellows under the following terms — 
“I authorise, and give up uiy right of governing myself to this nmii 
or to this assemhly of men, on this condition that thou give u]) 
thy right to him and authorise all Ins actions m like manner ” 
The consequences of this Covenant are that (1) no breacli of the 
original pact bv the sovereign can be set up as a ground for its 
violation h^ the subject, for the sovereign is no party to the 
compact (2) Every act of disobedience b,^ a subject is unjust, 
whatever might be the ground alleged for the act, (3) Theie is 
no justification foi resistance by the minoiity on the ground that 
it did not choose the sovereign, elected by the majority 
Sovereignty, therefore, implies ai^bsolute exemption fiom anj 
just lesistance oi interference oja:^ho part of subjects Hobbes’s 
theory therefore leads on tm^solutism Under it. revolution is 
altogether unjustifiable 


Hobbes’s theory is attacked on the gTonnd that he failed to 
make a distinction between the will of the rulei and the will of 
Cnticiam State Hobbes feared that rebellion against a 

particular rrilei would lead to the destruction of the 
State. “He did not realise that the form of government may be 
changed without destroying the State, and the existence of 
sovereign power does not necessanlv mean the absolute authoiitj 
of the particular persons who exeicise it 


To Locke the state of nature is not a state m which men live 
in brutish reciprocal hostility, but one in which peace and reason 
The inter- pi’evail Tt IS uot a lawless state Under the law of 
Sf L^cke" “a-ture men enjoy their natural rights of life, liberty 
and piopeitj But in the state of nature, there is no 
common organ for the mterpietation and execution of the law 
of nature Though this law is implanted m the hearts of all 
men, yet differences of intelligence and conflicts of interest will 
cause disputes So the necessity for organising cml society 
arises According to Locke each individual contracts with each 
to unite into and constitute a community for the purpose of 
preserving life, liberty and property. The contract involves an 
agreement by each of the individuals to give up his natural right 
of executing the law of nature and punishing offences against that 
law, hut not all his natural rights, as Hobbes has described V 
Moreover, some of the rights are given np uot to any particular ' 
person or group of persons, but to the community as a whole In 
his theory, the term sovereignty, or the idea of placing unrestricted 
power in my hmnan hands finds no place at all The ends 
for which civil society is constituted being perfectly definite 

the means for the attmnment of these ends are corre^ondingly 
defimte and limited He maintains that the subjects have got the 
light of making revolution, that is overthrowing the government, 
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and not the community, under certain contingencies “The 
coinmiinity perpetually retains a supreme ]Jower oi saving them- 
selves from the attempts and designs of anybody, even of their 
legislators, whenevei they shall be so foolish oi so wicked as to 
lay and carrj designs against the hbeities and properties of the 
subject ’’ 

Locke’s merit lies in lendermg his theoi\ a basis tor revolution 
and democracy He limited the poweis of the government and 
lecognised the powei of the people Locke however 
did not appreciate fulh tlie signihcauce of legal " 
sovereignty and failed to see that revolution, however desirable, 
IS never legal 

Kousseau conceives the state of nature to be one of idyllic 
felicit}' Primitive man was imtetterecl by the shackles of 
authority and free to live his hie without being bound 
by artificial bonds of human laws But, as the 
members of the race increase, this primitive condition S.“usse°u° 

IS found to be disadvantageous in many lespects 
Ho the men of the community “contiacted” themselves out 
of the natural state into a civil state The tormiila on v Inch 
civ.ll society rests is, according to Eousseau, this — “Each of ns 
puts into a single mass his person and all his power under 
the supreme direction of the general will . and we receive as 
a body each member as an indivisible part of the whole ’’ His 
exposition of the spirit and effect of his contract is an amazing 
medley of bad logic and utter childishness Thus he argues 
— “Since each gives himself up to all, he gives himself up to 
no one , and as there is acquired over every associate the same 
right that is given up b> himself, there is gamed the equivalent 
of what IS lost, with greater power to preserve what is left ’’ 
If a man gives up his all, how can Ire preserve “what is left”'-' 

As in Locke’s formula, so m Bousseau’s, the king is no paity 
to the contract They agree in limiting the powei ol government 
But with Locke, a legal validity is granted to all 
acts of the governing power except those plainly in 
violation of the rights of life, libeity and property With Kousseau, 
on the other hand, all laws require the direct participation of 
ffhe people “Thus, that sovereign power wKich Locke considered 
as held in reserve by the people, and onlv to be exercised m 
extreme cases, Rousseau held to he in continual and constant 
exercise by the jreople According to Rousseau, by the original 
compact the people themselves in their collective capacitv' became 
the sovereign and continued so ” Rousseau agiees, however, with 
Hobbes m maintaining the absolutism of sovereignty “However, 
his theory practically destroyed the legal nature of governmental 
authority by making it identical with jmblic opinion, and h} 
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placing the permanence and sanction ol government at the 
mercy of a rathei indefinite general will ” 

IV. Criticism of the Contract Theory 

The contract theory of the origin of the state was much in 
vogne in the XVIIIth century But towards the close of the 
century a reaction against it was voiced by English philosoplieis 
like Hume and Bentham In the nineteenth century the theoi y 
was put under a searching criticism and consequently given up 
The most obvious criticism of the theory is that it has no 
foundation in history We do not know of any group of savages 
without any knowledge of political organisation, 
iSihistoncai suddenly forming themselves bv agreement into a body 
politic Moreover, the unit in piimitive society was not 
the individual hut the family Hence it would be impossible for 
isolated individuals to make a contract 

Secondly, the theory is illogical If there was no body politic 
before the agreement was concluded, how could the contracting 
parties create a political organisation We know indeed, 
illogical that the Puritan emigrants of the Mcoyftowei created a 
state by contract, but these Puritans had the cvpoiience 
of political organisation before then emigration They formed a 
particular state, but not the state for the first tune in Iristoiy 
Thirdly, the presupposition of liberty in the state of nature is 
fallacious “Libeity imprlies rights, and rights arise not from 
physical force but from the common consciousness of 
Irrational common well-being ” But there can be no cominon 
consciousness if there had been no common organisation 
Fourthly, it is wrong to say that the supposed state of nature 
alone is natural, and civil society is artificial The activities of 
man which led to the formation of the state are as natural as his 
life itself. The state, therefore, is natuial and not a mechanical 
contrivance, as the social contract theorists maintain 

Kant tried to give a new orientation to the theory According 
to him, the theory is not to be assumed as an historical fact, but 
IS to be regarded as an ideal of social relations But 
nfeo^r^ even in this sense the theory is not tenable The rela- 
tion between the state and the individual is not based 
on voluntary agreement, but on an indissoluble and compulsory 
bond. Our social duties can not be measiued exactly by the 
extent of benefit we receive from society 

Lastly, as Bluntschh has put it, the social contract theory is 
“m the highest degree dangerous, since it makes the 
“angetous ^t^te and its institutions the product of individual 
caprice ” Such a theory breeds levolutionary spirit 
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Causes of disappearance of the theory 

' The chief cause of disappearance of the Social Contract theory 
■was the realisation of its general nnsoundness It was recognised 
m the nineteenth century that the social contract theory is un- 
histoiical, illogical, and even dangerous 

The rise of the historical school of Political Science gave a 
death blow to the theory, which was a figment of imagination of 
mgeneous irpholdeis of different political cieeds Montesquieu 
discarded the assumption of a state of nature and of social contract 
and drew conclusions from observations and recorded history 
Tire publication of his “Spirit of the Law.s’’ in 1748 rnaiked a 
change m political thinking Burke and Austin follow- 
ed the historical method in England In the second ary°iheo°ry’ 
half of the last century Biology came to the aid of 
Political Science Darwin m his “Origin of Species” applied the 
theory ot evoUrtion At the present inoiueut every department of 
knowledge, luclirding Political Science is studied from the evolu- 
tionary standpoint Giowtlr ot knowledge and a clear perception 
ol the evolutionary process of Society have contnhrrted to the dis- 
appearauce of the Social (Jon tract theory 

Inspite of so many detects, the contract tlrcorv has rendered a 
valuable service by emphasising the element of consent as the 
basis ot civil society It was a powerful instrument in 
driving out the doctrine ot Divine Bight ot Kings and 
the theory of class privileges Irom practical politics The theory 
clearly brings befoie us the idea that the relation between rulers 
and subjects is one of reciprocal rights and obligations, and of 
protection and obedience “Out of it there developed the doctrine 
that kings who derived their authority from the people, were 
responsible to them, and could be deposed for breaking the pact 
which they were assumed to have entered into at the time of 
their coronation.” 

V. Influence of Social Contract Theory 

The social contract theory has exerted great influence on actual 
political development It was invented for establishing the right 
of resistance on the part of subjects to sovereigns, who proved 
extremely despotic. It sought to emphasise the obligations of 
monarchs to protect the life and piopeitv of subjects and to pro- 
mote their happiness In the modern world it was fiist 
held by the Huguenots m France and the Netherlanders 
under the Spanish yoke They sought m this theory 
their justification of the destruction of despotism The English 
people made an important application of this theory m the Con- 
vention of 1689, which dethroned James II A resolution ol the 
Convention asserted that James II “having endeavorued to 
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iubveit tlie constitution ot the kingdom by breaking the original 
lontract between king and people has abdicated the government 
and the throne is thereby vacant.” 

Eonsseau’s ‘yocial Contract’ was probahh the most epoch- 
making book evei wiitten, not so much in itself as in its 
influence upon the constitution-makmg winch followed 
it It was the literary fore-runner of the French and 
R^o?utions American Eevolntions In IV7B the Americans issued 
the Declaration of Independence which states — ‘that 
all men are cicated equal , that they are endowed bv their Oieatoi 
with certain unalienable rights that to secure these rights, 
governments are instituted among men, deriving tlieir just 
powers from the consent of the governed , that, whenevei 
any form of government hecomes destructive of these ends, 
it is the right of the people to alter or abolish it, and to institute 
a new government ” 

The French National Assembly of 1789 drew up the 
“Declaration of the Eights of Man and of Citizen’’ and it 
was saturated wuth the dogmas of the contiaotual origin 
recognmon oi state, of populai sovereignt_\ and of indnodual 
thcpM^ie^ lights The influence of the French Eevolntion was 
spiead to the Netheilands, Ital_N and Spain and led 
to the deposition ol legitimate ruleis of these comitiies Thus we 
hud that the three great political levolutions of tlie world 
liad been inspned In the Social Contiact theory 

Implications of the theory In the modern federal constitutions 

The social contract theory excited some influence on the 
formation of federal states like the United States of America 
Independent units surrendered their soveieignty to the newl> 
Gieated Federal State with a view to promote gieater happiness 
and to secure better defence AH functions essential to the 
very existence of the federal govoinment and all matteis of 
common interest weie assigned to the fedeial goveinment 
The component units retained those functions which were of 
local interest and importance But the analogy between the social 
coutiact theory and the process ol formation of federal states 
must not he carried too fai No new state can be created 
by a compact among states “Bi a contiact”, observes Garner, 
“it is impossible to create an authority superior to the contracting 
parties , heuce a union formed on this basis could be nothing 
in:) re than a confedeiation of states ’’ 

VI. The Patriarchal and Matriarchal Theory 

“The patiiarchal theori of society”, observes Maine, “is the 
theory ot its origin in sepai'ate families, held togethei by the 
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.mthui'ity and piotectiou of the eldest valid male ascendant " 
From an examination of the ancient laws of the 
Romans, Hindus and Slavonians, Maine found out 
tliat the eldest male parent exercised absolutely 
supreme power, extending to life and death, over his children as 
well as his slaves. Thiough the marriage of children new families 
are founded, but the authoritj’' of the fathei of the first tamil,A is 
acknowledged b\ all his descendants On his death, authority 
passes to the eldest male ascendant The tie that bound the 
members of a primitive community together w'as a consciousness 
of kinship and common descent In some cases adoption had * 
been taken recourse to, but adoption was a legal fiction to 
give the coloin'ing of kinship 

The conclusion to which Maine arrives is as follows — 
“The elementary group is the familv connected bv common 
subjection to the highest male ascendant The 
aggregation of families forms the Gens or House pr|“e‘jftanon 
The aggregation of houses makes the tribe The 
aggregation of tubes constitutes the common wealth “ He 
further asserts that the independent group formed by the 
development of the patiiarchal family was normally governed 
by the “eldest male of the oldest line’’ representing the “common 
ancestor of all the free kinsmen.’’ Sidgwick points out that 
the idea of representation is too artificial to be grasped by earlj 
societies The fittest member of the clan must have been 
elected to rule 

The French jurist Dugnit has lent his support to this 
theory m recent times He says — “He (the male parent) is 
the natural chief, the governor of the little state of 
which the members of the family are the governed pn^Sen't'cit?^ 
The ancient city was merely a union of families m 
which political power belonged to the fathei ’’ 

McLenaii, Morgan and Jenks have made researches into 
primitive society and have come to the conclusion that Maine’s 
theory lacks historical proof to .substantiate it Defects of 

patriarchal family existed m early Borne indeed, theP atnar- 
but no evidence ot Pat)ia Potestas (unlimited power'" 
of the father over everv member of his household) can be 
found m the primitive Hebrew family, m Greece or amongst the 
early Germans 
Matriarchal Theory 

McLenan has found evidence of the existence ot matriarchal 
family founded on kinship thiorrgh females, and he thinks 
that it was the matriarchal family which later on 
developed into the patriarchal state Jenks holds o”toRmi1y’ 
that the process of development of societv is just 
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the idvei'se of whai; Maine conceived it to be Accoidni^ to liim 
“the tube is the oldest as it is the pinnary group , in tune 
it breaks up into clans , these in turn bieak up into house- 
holds and ultimately these are dissolved, leaving the individual 
membeis to constitute the units of society ’’ 

Both the matriarchal and the patriarchal theories lack 
historical proof of their being universally prevalent Moreover, 
it IS impossible to believe that the state clevelo)ied 
through the enlargement and expansion of eithei 
the matriarchal or the patiiarchal type of family Prof. 
Garner wiseh remarks, — “The familv and the state 
are totally different m essence, oiganisatiou, functions and 
purpose, and there is little reason to suppose that one should 
have developed out of the other or that there should have been 
any connection between them ’’ In the family the location of 
authority is natural, hut m the state it is one of choice Again, 
sirbordmation is the prmciple of the family, equality that of 
the state So the patriarchal or luatnarohal theory does not 
help ns irrach m arriving at the tiue genesis of the state 

VII. The Force Theory 


Some writers have used the theory of force both as a Iristorical 
interpretation of the origin and development of the state and as 
On in of I’fitional justification of its being Historically it traces 
state'w^war fke beginning of the state to compulsion and aggression, 
conquest to the eaptuie and enslavement of the weak by the 
strong When a victorious .war- leader continued to 
ma intain his influence and jiower even dumg~pea cerihe sfate 
caifle^lhto ex iVtence" The s ti'onge i^Fi be~theh subTuflated~ ~f lie 
^per rthhtribe "expanded^ri irlhn gcloin . and the kingdom 

ultimafeTy expaffhedTulo the empire by fhemarro proci^s 

theorv of force as the origin and IrasIsT of ^tlie sfate was 
held by theologians of the Middle Ages, who were bent upon 
proving the moral supenonty of the Church over the 
state, based upon mere brute force Karl Marx, 
Engels and other writers of the German socialistic 
group hold essentially the force theory, m a shehtly 
different form They assert that the gx-owth of the state has 
been marked by the process of aggressive exploitation, bv means 
of which a part of the community has succeeded m defrauding 
their fellows of the jiist reward of their laboin According 
to Eenm the State is the product of the irreconcilibihty 
of antagonism between the different classes m society It is the 
instrument of exploitation m the hands of the capitalists who 
rule over the majority of the population “It is“ as Lemn puts 
It m a quotation from Engels, “a product of society at a cexdam 


Socialii 
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stage of development , it is an admission that this societj^ lias 
become entangled in an insoluble contradiction with itself, that 
it is cleft into irreconcilable antagonisms, classes with conflicting 
economic interests, might not consume themselves and society 
m sterile struggle, a power apparently standing above society 
became necessary for the purpose of modeiatmg the conflict and 
keeping it within the bounds of “oidei” , and this power, arising 
out of society, but placing itself above it, and increasingly 
ahenatmg itself from it, is the State ” The theory ot force has 
also been used as a mural justificatiou of the state General 
Von Beinhaidi says “Might is the supreme right, and the dispute 
as to what is right is decided by the arbitrament of war Wai 
gives a biologically just decision, since its decisions rest on the 
very nature of things ” 

Blnntschh points out that the theoiy ot loice has “a residiuin 
of truth since it makes piominent one element which is 
indispensable to the state, namely force, and has a certain justi- 
fication as against the opposed theory (that of contract) which 
bases the state upon the arbitrary will ot individuals 
and leads logically to political impotence ” We 
have no hesitation in admitting that foice is mdispeus- 
ablfe to the state, that force has given rise to many kingdoms 
and empires, but to point out force to be the sole controjluig 
factoi m the creation of the state is palpably wrong The 
great English philosophei T H Green maintains that it is 
not coercive powei as such but coercive power exercised accoi- 
diug to law, written oi unwritten, for the maintenance of the 
existing rights of the citizens from external and internal 
invasion that makes a state 

Vlll. The True Theory- of Origin of the State— 

The Historical or Evolutionary Theory 

Having discussed the various theories of the origin of the state. 
Prof Gainer comes to th e conclusion that “the state is neithe r 
the han diwoik of 4x037 nor the result of su perior physical force, 
noi the creation of resolutio n oi conventio n, nor a ~ 

mere expansion of the familyV In the cHticTsm 
oT~Eh6 the'oiie's feTeHeci~to~'above, we have already spo^nu^ous 
shown the truth of this observation Here we shall cmv^meace 
simply quote a remark of John Morlev_ to indicate 
the true origin o f the sta te ' “The gronndand oiigin of society 
'is not a comp^F, th^ never existed in any known' case, aucT 
rifiver wa,s~ a con dition or~'bb]1:p; tIgg~VT fher ~ Er'~qnTinTtrvg~~or 
dAveT^ft ^ snciflties V either het'wee5~^ul Eect3~lirncr sov ereignr'bT~- 
beFVeOT the equal '"meinbaiV~'or X'’sove reifflrr£QdV~^^ 
groundTslhe acceptaHSe"orcmdItions which came into existence 
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by the sociability inheient m man, and were developed by man’s 
spontaneous search after convenience " 

Th e Qiigia .gf <'■1^*^ state, then, is to be traced to the matm ct 
ancPr^&oning fiicultv__o^ ipau_ The state is based on the 
— ■ -gye^iious instinct, but in its latei history, there 
desire IS the supeiaddition ot reason As Di Woodrow 

state Wilson observes, — “Although no system of Taw^r 

of social ordei^waT'e^Bt' made out of hand” by any one man, 
government was not at all a mere spontaneous growth Dehbeiate 
choice has always played a part in its development It was not, 
on the one hand, given to man leady-made by God, nor was it, 
on the other hand, a human contrivance In its oiigin it was 
spontaneous, natural, twin-born with man and the family ; 
Aristotle was simply stating a fact when he said, “man is by 
nature a political annual But, once having arisen, government 
was affected, and profoundly affected, by man’s choice , only 
that choice entered, not to originate, but. to modify government ” 
The fundamental elements of state aio organisation and 
authoritj' — command and obedience These elements can be first 
traced in the bond of kinship There is good deal of controversy 
as to whether tribe, group or family came first, and as to whether 
^ family was patriarchal or matriarchal, but we may 
safely assert that the state originated in the groups 
which were formed by the instinct and economic needs of primi- 
tive men The group was bound together by the ties of kinship, 
real or fictitious Members of the group were held together 
by habitual and instinctive respect tor authority , that authority 
again rested upon mutual subordination The government 
of the group was earned on generally; though not invariably, by 
a council of elders 

Magic and religion often transcended the mere tie of kinship 
and brought various families together They have played an 
Magic enormously important part in political movement 
Primitive men are easily moved by fear , they are 
terrified by various natmal objects The most cunning and intelli- 
gent among them give out that by magical incantations they can 
propitiate the evil spirits or injure others Thus taking advantage 
of the fear, ignorance and superstition of their fellowmen, the 
magicians establish their ascendancy 

Sooner or later magic gives way to religion — fear to worship 
and prayer Meanwhile the community had grown by conquest. 
Magic migration and amalgamation, both in population and 
reFi “n wealth An intellectual revolution, replacing magic by 

— religion accompanies this growth The magician is 

consequently replaced by the priest As religion and politics are 
inextricably mixed up m early society, the priest assumes the 
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power of king The pnest-king appeals to the gods by piayer 
to,preseive and impiove the community He himself is often 
looked upon as a god because of the possession of his nature by 
a poweiful spirit 

We may cite certain historical examples of the influence 
of religion in wielding up political communities The worship 
of Jehovah was the stionge&t force uniting the tribes 
of Israel The Greek and Roman city-states grew 
up round the citadel on which stood the temple of 
the god or goddess worshipped by a number of families The 
custom of ancestor -worship was widely prevalent in primitive 
communities and it proved to be a unifying force But at the 
same time it should be pointed out that the exclusive worship 
of a god by a tribe inevitably operated against union amongst 
different tribes 

Boice played a very important pait m the origin and 
development of state Might has often proved to be right Tire 
stronger individuals acquired property and kept the 
weaker ones in subordination to themselves The tribe 
which was better organised under a mighty leader conquered the 
neighbouring tribes and annexed then territoij The histoiy of 
every state shows how it has grown in wealth, territory and popu- 
lation by means of conquests In the opinion of German philoso- 
phers like Nietzche and Treitschke, the motive that supplies the 
impulse to the forming of state is not, as Marxists claim, economic 
— the craving for material possessions and pleasures nor is it as 
the Greeks and the Idealists held, the aspiration of man to 
develop his higher spiritual and rational faculties , nor is it 
as the liberal democrat considers it to be, tbe desire to protect 
the unfortunate and maintain ]ust relations among all members 
of the community According to them the chief motive has been 
love of power and passion for self-assertion But it has already 
been pointed out that force alone can never be the basis of 
the State There must be the willing consent and co-opeiation 
of the people behind it 

The fourth factor which contributed to the growth and develop- 
ment of the state was the slow rise of political consciousness 
Political consciousaess_^nnphes_ the recogniti on of Pohu cai 
cei*ta,in~end 3 to h'5~~attamed througlrpolitical orgamsa - 
tTon” At hr St tliere was no recognition of unity of 
mterest Gradually it appeared m the minds of a few reason 
of the natural leaders, then it spread by degrees throughout the 
mass of the population and finally became general “At first the 
state came into existence merely as an idea, that is, it 
appeared in a subjective form, without being a physical fact 
In course of time the supreme importance of maintaining 
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order and defending the coininumty against aggression, both 
internal and external dawned u})on the iiunds of the people. 
They came to realise also the dependence of economic im- 
provement on political organisation All these factors led to some 
kind of law La w is at fiist nothin g bul isolated ludginen ts 
l aid down by chielsWd'tJie custom of the pep plg 

The theory which trac es the origin of th e state, n ot to 
a ' single inovemenf or 5Ia,n. nc5lrdS ~anir^ male.- point of time. 

the L’esult of a grad ual proces s runn ing 
his*toHcai t hroughout t~He~~Enondr histbi'V of ca lled. Jhe 

theory h istoiical or evolutionary view of the state.. “The 
proposition that the state is a product of history , ^ys Prof 
Burgess, “means that it is a gradual and continuous deve- 
lopment of human society out of a grossly imperfect beginning 
thiough crude but improving forms of manifestation towards 
a perfect and universal organisation of mankind ” As we have 
shown above, many elements were involved in this process of 
development Kinship, religion, force and political consciousness, 
each played an important part in it But it is impossible to state 
in what kind of combinations these four elements operated m a 
particular community Prof G-ilohrist has truly observed that 
any detailed construction of the earliest forms of civic organisatjon 
IS bound to be fanciful 


IX. Idea and Concept of the State 

German writers make ‘a distinction between the concept 
and the idea of the State They maintain that the concept 
of the State at any historical period is found 
Thejaeai commou attributes of the states actually 

existent The idea of the state is the ideal of per- 
fect form of which any actual state is only an approximate 
realisation Burgess further elucidates the distinction by observing 
that “t he idea of the state is the state perfect and complete , 
the concept of the ejlicJkrii!. 'bhe'''S'tat8~d6VeldpilL'jy'{tH.d ap pioocllina 
.perie^lQ^ with the progress of mankind and the deveTopment of' 
the world the two will tend to become mdentical ’’ 


Different ages have got different ideals of the state The 
Greeks thought the perfected form of city-state to be the ideal 
ihe nineteenth century was mspiierl by the ideal of national- 
state The greatest thinkers of the present centuiy aspire for a 
world-state, organised on federal principles The ideal of a 

world-state is not a new one Alexander the Great, the 
NaHon-statE Emperors, the Holy Eoman Emperors and 

World-state fj^poleon Were all haunted by this ideal But they 
II thought of realising this ideal by imposing their own 

will on the rest of the world This gave rise to discontent and 
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bi ought about the rum of their scheme. If the nation-states 
of, the modern world can, by any means, be federated together, ' 
each retaining its distinctive culture and civilisation, much of the 
misery of the world, due to war and economic rivalry, would 
come to an end The League of Nations stood for tins ideal , 
but the European statesmen failed to show their sincerity of 
purpose in tlreir attempts to realise it 



CHAPTER III 

SOVEREIGNTY OF THE STATE 
I. Meaning and Different uses of the term 'Sovereignty' 

The concept of sovereignty has been called the very basis 
of modern political science “Sovereignty is the supieme will 

^ j ^ of the state”, says Willoughby Wooi^p-^ WdsOT 
has called it “the _ daily operative - power ofnam- 
coneept giving efficacy to the laws ” Burgess 

chaiacterises it as “original, absolute, unlimited power ovei the 
individual subject and over all associations of subjects ” This 
description of soveieignty might appear to sanction the 
tyranny of the state and to involve the sacrifice of individual 
rights But a careful analysis will reveal that there is 
absolutely no contradiction between individual liberty and 
sovereignty 

The state comes into being when sufficient spirit of unity 
exists to organise a people, to create a government and to 
enforce laws It must contain some persons or body of per- 
sons whose commands receive obedience , and who can, if 
necessary, execute those commands by means of force There 
can be no state unless there be such a body The com- 
Absoiute ii^3>nds thus given are called laws Legally, therefore, 
pD4er“ofthe the state IS unlimited because it is itself the source 
of legal enactment If it imposes any limit on it- 
self, it may remove the restriction whenever it thinks fit 
The absolute and unlimited power of the state is necessary 
to maintain rights of individuals and of associations within 
the State Had there been no such authority, the poor and 
the weak would have been entirely at the mercy of the strong , 
and a condition of perpetual warfare and anarchy would have 
followed It follows, then, that there can be no right against 
the state, because the state is the source of all rights and 
the enforcer of all obligations 

The term ‘Sovereignty’ is used in popular phraseology in 
a variety of senses Thus, the word sovereign is often used 
to designate a king or monarch Though the final power of 
Titular and ^®‘^^sion lay With king during the days of despotic 
lo^eMi n I'loiik'rchy, yet at present the king has become in 
overeign countries a part of the machinery of Govern- 

ment He is called sovereign only m a fictitious sense. He 
IS supposed to personify the power and majesty of the state, 
though m actual fact the real sovereignty rests in other hands 
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Another distinction is made by some wiiters between De 
facto and De jure sovereign It is sometimes found that the 
supreme power in the state is seized by a usurping king, a 
self-constituted assembly, a military dictator, or even a priest 
or a prophet Cromwell, after he had dissolved the 
Bump, Napoleon after he had overthrown the Direc- andDe°ure 
tory, the English Convention Parliaments of 1660 
and 1689 are examples of actual sovereignties which rested 
upon no legal basis Lord Bryce observes, — -“the person or body 
of persons who can make his or their will prevail whether with 
the law or against the law, he or they, is the De facto ruler, the 
person to whom obedience is actually paid ” De jure sovereignty, 
on the other hand, is that which the law recognises De jure 
sovereign has the legal claim to obedience It is often found that 
the De facto sovereign converts his rale to De jure sovereignty by 
election or ratification 

Austin, however, refuses to recognise the distinction between 
De facto and De jure sovereignty, on the ground that the will of 
the sovereign itself is law He holds that governments , 

~ i Austin cilti- 

may be De facto or De jure, but these terms can not cises the ^ 
be applied to sovereignty The adjectives lawful and “ 
unltbvd'ul can not be imputed to it The only law, he said, by 
which a person or a body of persons can be sovereign is its own 
law, its own command or will, and hence to say that a person 
or body is the De jure sovereign is tantamount to saying that it 
is legal because it declares itself to be According to Austin’s 
view governments may be De facto or De jure, but these terms 
can not be imputed to sovereignty 

The sovereignty of the State has got two aspects — legal and 
political These aie the two different manifestations of one and 
the same sovereignty through two different channels 

The legal sovere i gn is that determinat e au thority which bv law 
has' the power to "Issue the highest comrnan ds oT the State. 
Theoretically speaking, it can override £he prescriptions' ^ 
of the divine law, the principles of morality, and the Solereignty 
mandates of public opinion Whatever the supreme 
law-making body decrees must be accepted as legal and must 
be applied by the Oouits A Judge must apply a law, though 
it may be morally unsound and condemned by public opinion 
Lawyers and Courts refuse to look beyond the legal sovereign 
But Woodrow Wilson has well observed that “Sovereignty, as 
ideally conceived m legal theory, nowhere actually exists ” He 
elucidates this remark by certain concrete examples 

In England, legal sovereignty rests with the Kmg-m-Parlia- 
ment There is no legal limit to the power exercised by Parlia- 
ment. It is said to have power to do everything except make 
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a man a woman oi a woman a man It can prolong its own 
existence as it dirl by the Septennial Act of 1716 As 
hSuadons Dicej lemai'ks, it can, legally speaking, adjudge an 
powers of infant of full age , it may attaint a man of treason aftei 
Jef n°body > it niay legitimize an illegitimate child Pailui- 

ment can legally make a law compelling the people to 
kill one another But in actual practice, Pailiaiuent dares do 
nothing that seems to be against principles held to be sacred m 
the spheie either of constitutional privilege or private right 
“Should Parliament violate such principles, their action would be 
repudiated by the nation, their will fading to become indeed law, 
would pass immediately into the limbo of things lepealed ; 
Parliament itself would be purged of its offending members Parlia- 
ment is master, can utter valid commands, only so far as it 
interprets, oi at least does not cross, the wishes of the people ” 
Before the Bolshevik revolution, the Czar was said to have 
possessed almost unlimited power But even his supremacy 
was actually limited by concessions to the spirit of 
cln««?j*se Ills army, to the prejudices of his couit, and to the 
temper of the mass of his subjects It follows, then, 
that the most despotic monarchy as well as the most 
powerful assemblies are practically limited in power That which 
limits the legal sovereign is the political sovereign “Behind the 
sovereign which the lawyer recognizes”, observes Dicey, “theie 
IS another sovereign to whom the legal soveieign must bow ” 


Political Sovereignty 

Prof Grilchiist has defined the political soveieign as “the 
sum-total o f the influences in a state which he bohinff^ fee 
' law"”^ The political sovereign may be roughly Hies- 

bribed as the power of the people It manifests 
fov'ereisnty itself by Voting, b}’ the press, by platfoim speeclies, 
by intelligent ‘conversation and by various other ways, 
which can not be easily defined It is indeed the controlling 
power behind the organ through w'hich the will of tire state 
IS g.ven legal formulation , but it is rather vague and 
indeterminate 


In a small city-state, wheie all the citizens can meet m a 
place and. express their opinion freely, the legal and political 
Not a sovereignty practically coincide But m the modern 
detenmnate statcs there exists everywhere a distinction between 
aut onty Sovereign and the political sovereign. The 

political sovereign is not determinate because it is not organised , 
when it is organised rt leads to legal sovereignty McKechme 
observes that “the will of the legal sovereign is or should be 
the authorised embodiment or manifestation of the will of the 
political sovereign If the popular will is accurately expressed by 
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the legal soveieign, the power of the people is effective, otherwise 
it Js,not ”* 

II. Attributes of Sovereignty 


The ^a ttri butes cff.the le gal sovereignty are stated to be perma- 
opjice excInsiivenp.wR all^^iiipiehensiveness, absoluteness, inalie- 
nabilit y and rmity, 

The sovereignty of the state is permanent in the sense that a'. 


long as the state exists sovereignty continues without interruption 
If at any time sovereignty is lost, the state itself ci 


to exist There might be change in the bearei of 
government oi a levolution might change tbs organisa- 


tion of state, but that would mean only a transfer of severe 
not its cessation 


As the state is one organic whole, there can be but one supieine 
power m the state This idea is expiessed by drawing 
attention to the exclusiveness of sovereignty Soveie- ff,a®afvi®s°b^e 
ignty can not be divided 


Every individual and ever) association of individuals must be 
subject to the sovereign power of the state Foreign ambassa- 
dors, envoys etc , living within a state enjoy indeed 
immunity from the jinisdiction of the state, but the 
power which every state enjoys of expelling the diplo- 
matic representatives, proves the universality of the sovereignty 
of the state 


By attributing the quality of absolutism we mean that sovere- 
ignty IS legally unlimited If it is limited by any superior power- 
then that power is sovereign But there must be some j^bsoiutiBm 
supreme power m the state “The principle of entire =0" ““ 
legal independence of state as a consequence of sovereignty”, says 
Willoughby, “is not contradicted by the existence either of inter- 
national law or constitutional law ” 


’’ Here ifc ahoukl be noted that fell into a giave eiioi by attnbu- 

ting legal soveieignty to the body of tbe eleetoiate The lotoi a aie empower- 
ed to choose legialatois at inteivals , but they can not pass laws noi negative 
bills except m states wheie lefeiendum and initiative are pieval- 
ent The elaetois may be said to be political soieieigns but not is an 
legal soveieigns Some writeis leiecb tbe distinction between 
legal and political soveieigntv on tbe gionnd that it seams to 
recognise a dual soveieignty m tbe state But as a matter of fact suob a 
distraction does not mean the lecogmtion of two iival and hostile poneis in 
tbe State Tbe legal and political soveieigns aie tbe manifestations of 
one and tbe same soveieignty, which is an abstract ideal, woikiug thiough 
ditfeient channels Theie can not be any long continued hostility between 
tbe legal and tbe political soveieigns If it is found that the legal soveieign 
is peisistently flouting the opinion of the political soveieign, populai discontent 
will use to a climax and a leoigamzation 01 leconstruction of tbe legal 
soveieign will be imdoi taken 
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International regulations oi treaties between diJferent states 
do not lupaii the sovereignty of the states consenting to obey 
such regulations or treaties The consenting parties 
afiaw dosT" voliintai ily accept these , by their acceptance no 
soviJ^gnty powei IS cieated superior to that individually possessed 
by the contiacting parties No legal moans have as 
yet been piovided foi cnfoicing international regulations 

Constitutional law too does not resti ict oi impan the sovereign- 
ty ot the state By constitutional law we understand those rules 
t Check of define the organisation of the state, and the extent 

tiTnaiiaw manner of exeicise of governmental powers It 

^ “ does not puiport to control the state Constitutional 
provisions are self-set by the state, and the same power that has 
decreed them still has the power to alter or abolish them , 
though this alteration or abolition must be done m the formal 
and legal way 


The sovereignty of the state is inalienable, i e its essential 
elements can not be ceded or parted with “Sovereignty”, says 
Lieber, “can no inoie be alienated than a tree can 
inahennbi- a,lienate its right to sprout or a man can transfer his 
life and personality without self-destruction ” There 
might be a legal transfer of the power of exercising sovereignty 
from one body to another , such an act would be the surrendeimg 
of powei by a paiticular governing body , but it would not be a 
parting of sovereignty by the state 


III. History of the Theory of Sovereignty and 
Austin's Contribution to it 

The theory of soveieignty emeiged gradually with the beginning 
of the modem age in the sixteenth century ' In the Middle ages 
Sovereignty State as cxtemally independent of any 

mi*ddieagea coiupulsion Or luteifei’ence on the part of other states, 
and internally exercising absolute authoiity over all 
individuals or associations of individuals could not arise owing to 
the existence of three factors These counteracting factors were 
the belief in the existence of a universal empire, prevalence of 
feudalism and belief in the Law of Nature So long as the belief 
in the existence of an universal empire in the shape of the Holy 
Eoman Empire prevailed, it was impossible to organise indepen- 
dent and equal states In the feudal society ties of personal 
dependence bound rndividuals into groups, and similar bonds of a 
laiger scale held these groups together As the Law of Nature 
was supposed to be superior to all human laws, the concept of 
Mveieignty, having power to make laws m contravention of 
^ivme and Natural law could not arise But towaids the end of 
the middle ages the Empire became shadowy as a result of its 
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long-drawn conflict with the Papacy, the nobles became weak and 
kings became supreme within their teintoiies by wars, conquests 
and alliances The most compact and poweiiul monarchy aiose 
in Prance And it was in Fiance that the theoiy of sovereignty 
was for the first time enunciated 

Jean Bodin, the French writer, pioponnded tins theoiy m his 
book De la Bepubliqne m 1576 He defined Sovereignty as the 
“snpieme powei over citizens and subjects uniestrained 
by the law's ” He preferred that sovereignty should 
reside in one person, though theie is nothing to stand in the way ^ 
of vesting it m many. 

Hugo Giotius, the Dutch wiiter, emphasised the external sovS- 
reignty of the state in his great Yvork on International Law, publi- 
shed m 162.5 He considered all states as equal and 
independent with supreme jurisdiction within then 
boundaries States were re,f>aided by him as peisons dealing 
with each other as by contract 

In the middle of the seventeenth centuii Hobbes wiote 
that the sovereign is the person or body to w'hom the individuals 
in the state of nature agiee to surrender then natural 
rights and liberty He, however, contounded the legal 
absolutism of the state with governmental absolutism and iden- 
tified the subordination to civil authoiity with subjection of the 
people to particular rulers 

It is to Eousseau that the modern theory of sovereignty owes 
its immediate origin It was he who conceived the sovereign as 
absolute, infallible, indivisible and inalienable But this 
sovereign is not a person or a body of persons, but the 
General Will 

The most notable contribution to the theoiy of sovereignty has 
been made by John Austin in his book on Jurisprudence, published 
in 1832 He states the doctrine thus,— “If a deteimi- 
nate human superior, not in the habit of obedience to a 
like superior receive habitual obedience from tire bulk 
of a given society, that determinate superior is the sovereign in 
that society and the society, including the superior, is a society 
political and independent ” From this statement of the theory 
Prof Gilchrist has drawn the following conclusions — 

(1) “The superior or sovereign must be a determinate person 
or body , therefore, neither the general will nor all the people 
taken together can be sovereign 

(2) The power of the sovereign is legally unlimited or absolute, 
for a sovereign can not be forced to act m a certain way by any 
command of his own He makes his own limits 

(3) Sovereignty is indivisible It cannot be divided between 
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two oi moie poisons or bodies of persons acting sepaiately , for, 
if so, one would be limited m some way by the othei, wbich 
would be a supeiioi power, and theietoie, the real sovereign ” 

Maine, Clark, and Sidgwick ate foremost among those who 
have criticised Austin’s theory that sovereignty must reside in a 
Ctitidmoi body In the first place, it has been 

theAusom- pointed out by most of them that “the theory is mcon- 
an theory sisteut With the idea of popular sovereignty It also 
Ignores public opinion and takes no account of what ve call poli- 
tical sovereignty Purthet more, Austiman theory errs m treating 
all laws as being merely “Command ’’ It ignores the great 
body of customary law in a country and exaggerates thereby 
the single element of force to the neglect of obvious historical 
facts Sir Henry Maine criticised this doctrine on the ground 
that it IS not warranted by actual or historical fact. He cites 
the example of Ranjit Singh, who mspite of his extensive power 
never “issued a command which Austin would call a law The 
rules which regulated the lives of his subjects were deiived fioiii 
their innumeiable usages, and these rules were administered by 
domestic tribunals ’’ Austin had answered this objection m 
anticipation by laying down the maxim that “what the sovereign 
permits he commands ’’ But in such cases as that of Eanjit 
Singh this maxim does not really fit rn For in this instance the 
sovereign has no alternative but to “permit” what he can not 
alter 

Leacock further points out the limitation of Austin’s doctrine 
m the following words, — “The analysis of political power 
which it offers is not meant as an explanation of 
ultimate source, the first cause of authority, 
but merely rnteuded as a universal abstract formula, 
indicating the method of its operation m the modern world. 
To accept the doctrine m this sense, is, of course, 
necessarily to restrict the connotation of the terms state and 
law The term state will include only communities possess- 
ing the requisite finality of organization, and fixed relations 
of command and obedience A law will connote only a 

command issued, either directly or indirectly (through deliberate 
refusal to contravene an established usage) by the sovereign 
oiganisation of the state ” 

Eecently the upholdeis of the Pluralistic doctrine of Sovereignty 
have attacked the Austmian doctrine As the subject 
attitude^ ^ iniporfcant, wg shall devote a separate section 

to this discussion 

Austin s chief error lies, as Prof Garner has aptly pointed 
out, m giving much stress to the legal aspect of sovereignty, 
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and in ignoring the forces and influences which he at the back 

of ‘the ioimal law — a veiv natural mistake for a lawyer 

to make Nevertheless as a conception of the Gamer’s 

strict legal nature of sovereignty, Austin’s theory is, 

on the whole, clear and logical, and much ol the criticism 

directed against it has been founded on misapprehension and 

misconception 


IV. Popular Sovereignty 

Sovereignty is the essential characteristic of the State But 
a good deal of confusion prevails regarding the repository of 
sovereign power The theory which is vaguely stated as 
that of popular sovereignty is widely prevalent It was 
staited on the eve of the modern Sge by the antiraonarchical 
writers like William of Ockham, Mavsigho and Althnsias 
Bousseau expouudeil this theorr with great force but bad logic 
in his epoch-making w’oik, ‘the Social Contract ’ According 
to Bousseau, by the original compact the people them- 
selves in their collective capacity became the sovoieign fdvomcylf 
and continued to be so He tinly discerned that '“^"rcignty 
goveininent is but the servant lor executing the 
will of the state, hrrt he made this will practically identical 
with popular demand Bousseau thus destroys the permanence 
of all government and its authority His theoiy, however, had 
great influence on the American and French Eerolutions, both of 
which reiterated the theory of popular sovereignty in their 
declaration of Bights of Man 

In the nineteenth century, the belief in the Social Contract 
and Law of Nature was given up But the doctrine of popular 
sovereignty has received a new orientation from the 
pen ot Profesboi Bitchie His theory may be stated Jheor™ 
thus — directly thioirgh electoral powei and mdii ectly 
through influence, intimidation, or potential rebellion, the people 
exercise sovereignty They possess the physical power, which in 
the last resort is bound to prevail nr any quarrel If sufficiently 
provoked,Hhey can annihilate the existing government They 
are ultimately the masters “Sovereignty, m last resort, is a 
matter of force and depends upon the ability to secure or to 
compel obedience , hence, tire power that m case of a struggle 
would have the strength to command obedience is the sovereign ’’ 
Any form of government to ’nBich the people submit exists 
therefore only by virtue of their tacit consent 
Criticism ot the theory of popular sovereignty 

The theory of popular sovereignty, however, can not stand 
the test of logic Gettel observes that the sovereignty of the people 
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IS, m fact, by the very definition of the state, a contradiction 
in terms “The state is a people organised .by 
ofepuilr”*' means of government which makes and enforces law’’ 
ls\nogfc&^ If by the teim “people” w^e mean the sum-total of 
the individuals composing the state, wo haie “the state 
resolved into its atoms, and supreme power ascribed to the 
unorganised mass oi to the ma]oiitj of these individuals ” “If, 
howevei, by the people we refer to them as united and politically 
organised we have only lepeated the pioposition that soveieignty 
IS a necessaiv ingiedient of the state , loi, a people politically 
oigamsed is the state ” 

Moreover, the theory of popiilai sovereignty assumes that 
superiority m actual phjsical foice necessarily lests with the mass 
Majonty people But millions of oigamsed men with- 

does not out discipline, weapons and modern equipments can be 
command easilv oveiavved hi a few thousands of well-oigamsed 
greater force Nuiiieiical luaioiTty lias uot of necessity 

always the strongei power If it is said that sovereignty lies with 
the strongest gionp of peisons tiained to act together then it 
must he supposed that the group of these men obey a person 
or body of persons In this case too sovereignty rests with the 
peison or body of peisons, who aie thus habitually obeyed 

It would be wiong too to suppose that under normal circums- 
tances the exeicise of suffrage is an indication of popular 
Suffrage )s ^sovereignty In the modern states ‘not more than 
nosMe ” thnty per cent of the entire population (including 
c te on mmolb, paupers, lunatics, criminals etc ) enpy the 
right to vote A majority of these electors would be but little 
more than fifteen per cent of the entire population. Even these 
electors can not exercise supreme power without organisation, 
and if they organise themselves, the heads of the organisation 
would have the soveieign or supieme power, and not the electors 
themselves In any case, we come to the old conclusion, that unless 
a people become politically organised there is no sovereignty 

On close analysis, it is found that sovereignty of the people is 
nothing more than the sovereignty of public opinion Bovere- 
Thc doctrine ^ political term, implying the power to compel 

tjwuted civil obedience, and it can be exercised by society only m its 
' politically organised capacity Force is an incident of 

sovereignty indeed, hut “the highest ideal of statesmanship is to 
render the actual exercise of such force as seldom necessary as 
possible, and the extent to which this aim is attained will depend 
largely upon the degree m which state action corresponds with 
the desire of Public Opinion or the General Will ” 
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V. Theory of Limited Sovereignty 

The theoiy of absolute soveieignty of state propounded by 
the Hegelian and Austmian schools of thought has been attacked 
by many wnteis on various grounds -'Bluntschli asserts that 
“even the state as a whole is not almighty, for it is limited 
externally by the lights of other states and internally by its own 
nature and by the rights of its individual members ” 

Some of the limitations pointed out by these writers aie not 
legal in character, but aie leligious, moral or political 
Maitens recognises God as “legal supeiioi” ovei 
a state , others think that the “divine law” limits legs™ 
the sovereignty of state Some wuiteis maintain 
that the sovereignty of state is limited by moral laws and 
will ot the subjects The state can not override the moral 
convictions of the people If their ideas and sentiments are 
not respected by the Government, that Government is not 
likely to last long “Governments have always rested and i- 
must rest”, says Bryce, “if not on the reflection, then on the 
reverence or awe, if not on the active approval, then on the 
silent acquiescence of the nuinencal majority ” 

]?iom the legal point of view these moral sentiments have 
no binding force behind them They are merely self- 
imposed restrictions on the exercise ot sovereign power seiL,mp'i,sed 
of the state The sovereign authority does and should 
respect them on the ground of expediency Gainer rightly points’-"'' 
out that “the laws of God, the dictates of humanity and reason, 
the fear of public opinion, and other alleged restrictions on 
sovereignty have no legal effect, except in so far as the state 
chooses to recognise them and give them force and validity ” 

Some writers are of opinion that m states, having written 
and rigid constitutions, the sovereign can not override the 
provisions of the constitution Ameirdment of the 
constitution requires certain procedure to be followed oi Co*ns*t°tS- 
and this is proscribed in the constitution itself In 
those states again vihere conventions play a great 
part m legislation, they are as good as constitutional provisions 
In Great Britain Parliament does not ignore the accepted 
conventions These conventions are regarded as practical 
restrictions on the freedom of action of the sovereign 

Some writers contend that the action of the sovereign is limited 
by the positive law of the land, which is supposed to be anterior 
to the creation of the state and as such binding 
on the sovereign power But all laws, positive or state with" 
constitutional are the creations of the sovereign 
power They can be changed and are changed by the sovereign 
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authority The critics of absolute sovereignty are misled by 
a confusion of State with Government Government is i;iot 
boveieign but the State is soveieign “When the state came 
to be organized outside of the government,” says Garner, “a.nd 
sovereignty was understood m its true light, namely as an 
attribute of the foiiner rather than of the lattei, it became an 
easy matter to reconcile the doctrine of an unlimited sovereignty 
with that of a limited government ” 

It is maintained that the sovereignty of states is lestricted 
by the rules and x>iesciiptious of International Law Treaty 
Limitations obligations unpose definite le&tnctions on the lieedom 
tfonai^Law sovei'eign lu respect of matters of international 

importance But the states can violate these treaties, 
even though there are possibilities of repiisal from those nations 
who are affected by such action jelhnek and other German 
writers asseit that the states lespect the treaty obligations only 
out of a sense of honour , these are merely cases of ‘aiito-hmita- 
tion ’ There is no sanction behind International Law So far 
as the question of sovereignty is a mere juristic one, this conten- 
tion must be regarded as a valid one But m a practical life no 
state, however strong it might be, can porsisientlv violate 
international treaties and conventions In the present state* of 
international chaos and anaichy much importance can not bo 
attached, however, to the limitation of inteinational law on the 
sovereignty of state. It is probable that the more effective attack 
on sovereignty will come, m the Kitiue, from the exponents of 
inteinational law and the piinciple oi a world community of legal 
values which transcends the state 


VI. Four Ideas of Juristic Sovereignty 

The histoi y of the doctrine of sovereignty given above shows 
that it has been subject to a rapid evolution Tbe diversity in the 
I, an f^eoues of soveieignty is reflective of different concepts 
tLo"y of the proper organization of political unity 
applicabla ’ Sovereignty is and has been a pioblem in the constitu- 
tional organization of the state The test of the truth 
of a theory of sovereignty, theiefore, should m no sense be its 
nniveisal applicability oi its logical self-eonsistency The value of 
a theory of sovereignty should he in its appeal to the public 
lawyers of a particular state. Theie are four outstanding ideas of 
juristic sovereignty, namely, the Trench, the English, the German 
and the American. 


The Flench conceptions must be divided into two classes— 
aose prevailmg before the Bevoliition and those coming after 
Before the Eevolution sovereignty was vested m an organ of 



FOUR IDEAS OP JURISTIC SOVBREIGNT-S 


65 


the state, m the monaich, and the peculiar characteristic of the 
monarch was that he was geneially above positive 
lestiictions The power and the will of the monarch Uen^hidea 
W’ere the means of escape from waning civil and 
lehgious factions, and the unification of the feudal claims of the 
nobility in the higher synthesis of the state Bodin as contiasted 
with Hobbes recognised always a fundamental law or laws behind 
the sovereign organ He rendered a gieat service by formula- 
ting a stable constitutional principle for the attainment of some 
sort of cohei ence in political life 

The Trench conception of sovereignty since the Revolution 
has been that of national sovereignty This principle grew out 
of the social contiact and natural rights theories of the 
epoch The piimarv assumption is, of course, what w’e JJtmIgnty 
may call popular soveieigntj, hut popular sovereignty 
itself does not constitute the idea of national sovereignty 
If public opinion is the primordial and necessary political force, 
legal sovereignty should be located m the nation, from which 
comes this opinion By lecognizmg sovereignty ur the nation 
public opinion is given a superior force, a precise expression and 
a legal authority 

The traditional British doctrine of sovereignty is like that 
of Bodin, with this difference only that the British writers do not 
accept the juristic character of firndameutal consti- 
tutional principles The Austmian theory recognises Bnustidea 
the sovereignty ol the highest organ of the government 
Legal sovereignty is not vested m the state as a legal person or m 
the nation, noi is it vested in the monarch or a class, but m the 
legislative power which includes the King, the Loids and the 
Commons. The British doctrine thus excludes monarchical and 
national sovereignty alike 

The German interpretations of the principle of sovereignty are 
the most complicated of all, because of the more entangled situa- 
tion with which the German jurists had to deal Not only was 
the position of the monarch more distinct legally than m England, 
but there was also the problem of federalism which deprived the 
idea of sovereignty of some of its possible coherence 
The German theory is the theoiy ol state sovereignty 
Sovereignty is an attribute of the state as a juristic 
person with a legal wall The monarch thus becomes a represen- 
tative of the state will, but the sovereignty of the state itself is 
not inherent m him In the opinion ol Blirnt&chh, however, 
sovereignty is not vested exclusively m the state, since a remain- 
ing but different sovereignty of the monaich is accepted. The 
German theory developed likewise the idea of the non-sovereign 
state to enable the doctrine to be held that though the German 



66 


rOIilTIOAL SCIENCE AND GOVBENMENT 


states had lost their sovereignty in the Eeich they had not lost 
then statehood This conception la, ot course, a peculiar adjust' 
meat ot the Germans to then own situation The German theoi y 
IS, in short, a denial of the sovereignty ot an oigan, and it is like- 
wise the negation ot the principle of popular soveieignty or 
national sovereignty 

The American theory may be called the doctime of divided 
soveieignty Sovereignty was divided between the states and the 
United States by the constitution itself, though there 
American couflict Until after the Civil Wai as to the proper 

organ or organs to settle disputes of competence The 
state rights view was that the states should make such decisions 
while the nationalists believed the Supieme Court to be the 
pioper organ. \¥hile German theory developed the idea of the 
nonsovereign state, many of the Ameiican publicists and 
judges continued to look upon the component commonwealths 
m the federal union as states and as having sovereignty 


VII. Theory of Non-sovereign State 

The peculiar character of the Germau Federation inspired a 
number of jurists to formulate a theory of non-sovereign state 
Leband argued that a state could still be a state, even if it were 
not sovereign, because it could still be “the independently ein- 
powered beaier of the most comprehensive and impor- 
Federa™n“ t^nt public supi'eme authority ” In other words, a 
member of a federation might have less than the inde- 
pendence elsewheie enjoyed by unbound states, yet compared 
with its colleagues and it.s own domestic groups it was an inde- 
pendent and supreme master, and hence deserves the name of 
state Writers of this school draw a line of distinction between 
sovereignty, the power of the state to deteiimne the limits of its 
own competence, and state power, or the right to rule Jelliuck 
contends that the Federal movement is a peaceful mode, hence 
there was no violent abolition of the hitherto existent and 
legitimate authorities The members of the Federal union ceased 
to he sovereign when they agreed to become parts of the new 
union, but they did not cease to be states 


Gieike and Prensz hold that in actual modem conditions of 
Importance ^^cial life, there IS a series of associations of graded 
o£«socia- importance, and soveieignty lies m the whole arrange- 
“ mter-related groups, small and large, and that 
It the appellation of state must be applied to the members, it 
iBiist be state witlioiit sovereigiit3'' 

Garnet does not admit the validity of the term “non-sovereign 
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state”, as according to him sovereignty is an essential charactei- 
istic .of state He is, however, cautions enough to 
admit that “whether sovereignty is an essential charac- J^vereign 
tensile of the state depends mainly upon our notion 
of the thing itself and our conception of the nature 
of the state ” He argues that mere possession of 
power to govern is not a criterion of statehood , otherwise the 
self-governing Doinimons of the British Commonwealth would 
have possessed the qualitv of states But it is doubtful whether 
aftei the passing of the Statute of Westminster and the recogni- 
tion of then statehood by the League of Nations, this sort of 
argument can be convincing 

The whole pioblem has been dismissed by Hr Herman Finer 
with the following observation “We have at any rate, seen how 
incapably definition has dealt with the diverse forms and 
institutions of actual Federations , and the political vJe4s'* 
scientist must create his definition horn the tacts, which 
are alwajs changing, while the jurist is apparently condemned to 
look for the essences winch aie so essential that they exclude 
at least three-fourths of what is politically most important ” 

, Vlll. Theory of Dual Sovereignty 

The theory of Dual Sovereigntj was upheld by eminent publi- 
cists like Hamilton and Madison at the time ot the adoption of 
the Constitution {1789) of the United States of America 
It was argued in the Fedenihst that “the equal vote 
allowed to each state is at once a constitutional recog- 
nition of the portion of sovereigntj remaining m the individual 
states, and an mstrument foi pieservmg that residuary sove- 
reignty ” The Aiticles of the Oonfedeiation had, indeed, explicitly 
stated that the “States should be regarded as distinct and inde- 
pendent sovereigns”, bnt the constitution itself is silent on this 
important point. Freeman, the distinguished English historian 
asserted that “the complete division of .sovereignty we may look 
upon as essential to the absolute perfection of the federal ideal ” 
The Mexican constitution expressly states that the component 
states of the Federal Union are “sovereign” m all that concerns 
their internal affairs 

Calhoun vigorously attacked the doctrine of dual soveieignty 
He said “Sovereignty is an entiie thing , to divide it is to destroy 
it It IS the supreme power m the state, and we might 
just as well speak of half a square or half a triangle uty o£ 
as of half of sovereignty ” It seems that the upholders 
of the dual sovereignty theory confused sovereignty with its 
emanations and thus ignored the vital distinction between the state 
and government 
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During the American cml wai, the Southern States laid gi eat 
stress on the fact that their areas possessed the name “state.” 

They contended that wherever there was a state there 
Ui'e "\ta°ea" sovereignty Those who were upholding the power 
of the federal government argued that America Irad 
never known individual states, since the colonies had proceeded 
direct from snbor lination to Euglaud to subordination to the 
fellowship which fought the War of Independence 

The defeat of the Bouthern States gave a death blow to the 
theory of divided soveieiguty, which concept is now dying a slow 
death Graiuer opines that .sovereignty cannot be divided, 
Theory of ^•’ut its eiuaiiations or manifestations can be divided and 
fovet«goty expressed through various mouthpieces and carried out 
tb?t“of legal ^ variety of organs In the federal union “the 

sovereignty sovereigu Will expressBs itself on certain subjects through 
the medium of central government and on certain other 
subjects through the organs of the mdividual political units 
composing the federation ” In fact, the older theory of divided 
sovereignty has been replaced by a theory of the legal sovoraignty 
of the constitution which is exercised through a complex of state 
organs 


IX. Location of Sovereignty in Federal States 

Eminent writers like Cooley, Story, Tocqueville and Hurd 
hold that sovereignty is located in the federal as well as m 
Theory of governments They argue that the federal 

foMtion government is found to have autonomy in certain 
spheres, while the states have autonomy m others This 
theory, however, is opposed to the conception that sovereignty is 
incapable of division A federal union makes one and only one 
state The component parts of the federal union lose their sovereign 
power as soon as they become members of the federated unions 
In one state there can he only one sovereignty “Sovereignty ” 
declares Calhoun, “is an entire thing , to divide it is to destroy' it 
V power m a state, and we might just as well 

speak of half a square or half a triangle as of half a sovereignty” 
in a federal union the constitution alone can determine the 
coinpet^ce of the central authority and that of the component 
states The federal pvernment as well as the governments of the 

fotstitSmu''^^ by the 

This leads to the theory that sovereignty rests with the 
organisation that caii make or amend the constitution According 
to the upholders of this theory, there is no hmher autW? 
possible than that which creates the constitution That authority 
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expiesses the diiect will ot the state, and is therefoie sovereign 
In G-reat Britain, sovereignty rests m the King-in-Parliament , 
m France in the National Assembly In the U S A the 
procedure of amending the constitution is thus laid do 
down in Article Y of the Constitution, — “The Gongi'ess, ‘overe'gn 
w'henever fid of both Houses shall deem it necessary, the 

shall jjiopose amendments or on the application 
of the Legislatures ot frd ot the several states, shall call a 
Convention for pioposing amendments which in either case 
shall be valid when ratified by the Legislatures of 4 th of several 
states, or bv Conventiorr in fths of the commonwealths ” Thus, 
two diffeient piocesses are presciibed for amending and ratitymg 
the constitution In practice, all amendments have been proposed 
by Congress and ratified by the state legislatures Ho it may be 
said that neither the people of the United States, nor the people 
of the states have, in fact, participated in the exercise of the 
sovereign power 

This theoi V of locating soveieigutv in the constitution-aiuendiug 
anthoiity suffers horn eei tain delects Fust, the power that can 
amend the constitution lies mainly dormant and latent consti- 
and acts only intermittently at infrequent intervals 
Logi’callv, the sovereign power m the st.rte can not thus “utbofltyis 
he dormant Hecondly, the oigaiis that actively express 
the state’s will are riot simplv the authoritj that makes or amends 
the constitution, but also the organs through which at present 
tunes that will is expressed Thirdly, the sovereign authority 
must be absolute but tire constitirtion-makiirg authority can be 
put m motion by the government alone and can only act in the 
manner legally prescribed Thrrs the constitution-making authority 
becomes limited in powei 

There is a thud theory of the location of sovereignty ’VVoodrow 
Wilson holds that sovereignty rests with the law-making 
authorities They include (1) Legislature — national, 
Commonwealth or local , ( 2 ) Courts, so far as they 
create and not merely interpret law , (3) Executive making^'^' 
officers, so fax as they cieate law by proclamations , 

(4) Conventions when they sit to amend the constitution , (5) 
Electors when they exercise powers of referendum and plebiscite 
“Hovereignty is consulerecl here as the daily operative power of 
framing and giving efficacy to laws It lives, it plans, it executes 
It is the 01 game 01 ganisation of the states as of its law and policy . 
and the sovereign power the highest oiiginative oigan of the 
state ” — (Wilson) But it may be pointed out that sovereignty is 
an attribute ot the state and not of the various oigans of the 
Government which share in the expiession of the will of the 
state. The conclusion is, then, that the sovereignty is a legal and 
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abstract conception ; and that it resides m the state and state 
alone 

X. Recent Attacks on the Theory of Sovereignty 

The them y of the sovereignty of the state as one, indivisible 
and unlimited has lecently been attacked by the Guild Socialists, 
Syudiealists, Anaichists and otheis In the place of one indivisible 
sovereignty, they like to emphasise the sovereignty of the different 
groups that flourish in the society , hence they are known as the 
Plurahsts This point ol view leceived a great stimnlons from 
the writings of the German jmist, Otto Gieike in England it 
hag been put foiwiud by Figgis, Maitland, Barkei, Laski and 
Macivei 

The fundamental issue between the uiiholders of Monism 
(one and indivisible sovereignty of state) and Pluralism rests on 
Natute of the piohlem of the nature of law The Monists contend 
that at least one aspect of the piolilcm of the law must 
be a formal examination of the conditions under which a declara- 
tion of a legal value is to be accepted The Pluralists contend 
that no unity of the state can be established on the principle of 
formal unity, that whatever unity is discovered in the state must 
be found m the real forces which constitute the state 

Laski in his “Grammar of Politics” defines sovereignty as 
power rather than as legal will in the raomstvo interpretation 
He argues that since the power of the state is not absolute, the 
wdiole superstructure of rnonrsm falls to the ground Groups have 
power because they retain the loyalty of the individual, and tins 
power of the groups is a counterweight to the power of the state 
The final positive principle of the functional state is that society 
IS federal rather than unitary John Dewey and Leon Duguit 
think that the formal legal unity of the state is illusory, for the 
law is not found m the formality of its declaration but in the 
coincidence of rules with .social forces 

Kiahbe seeks to establish a legal principle superior to the state 
According to him state action can be declaratory of the laW' but not 
Uthe State cieative of legal validity, and therefore the state is as 
bound by much bound by the law as is the individual The legalist 
doctrine speaks m terms of power and not of service 
But power is only an instrument of seivice No one ever regards 
the service of the state as unlimited and therefore the conception 
of unlimited sovereignty might give use to tyranny Owing to 
the rise of impoi-tant economic associations, hke the labour unions, 
the state can no longer pretend to be the one ali-pow^erful agency 
of social life There are now-a-days groups for the promotion and 
care of industrial, political, religious and other interests Society 
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has now become more an aggregation of groups than an associa- 
tion, of individuals The PJurahsts maintain that the ^ne 

state IS only one of the many associations recognised of the asso- 
by law The other associations such as a professional 
group 01 a body of believers, exist apait from and prior to the 
state’s act of lecognition Maitland points out that the state is 
piactically bound to acknowledge the coiporate character and the 
lights and responsibilities of groups which operate as collectivi- 
ties, and its formal recognition makes little difference to their 
character 

The state itself is one of the coipoiations (an association 
recognised by law as suehl Kiabbe maintains that the authority 
of law IS greater than the authority of the state At 
any moment the state is more the official guardian 
than the maker of the law Its chief task is to uphold 
the rule of law and this implies that it is itself also the subject 
of law, that is bound in the system of legal values which it 
maintains 

The different points of attack on the legalist doctrine have 
been admirably summarised by Gcttel thus — “They (.the 
Plurahsts) deny that the state is a rrmgue organisation , they 
hold that other associations are equally nrrportant and natural , 
they argue that such associations aie for their purposes 
as sovereign as the state is foi its purpose They 
emphasise tire inability of the state to enforce its will 
m practice against the opposition of certain groups within it 
They deny that the possession of force by the state gives it any 
superior right They insist upon the equal rights of all gToups 
that command the allegiance of their members and that perform 
valuable functions in society Hence sovereignty is possessed by 
many associations It is not an indivisible rrmt , the state is not 
supreme or unlimited ’’ Laski has aigued for a system which 
would recognise the complete autonomy of economic, political, 
religious and social associations, with the abandonment by the 
state of any claim to be the sole representative of the general 
interests of men He cites specific examples to show how the 
state failed to cany out its decisions m the face of determined 
resistance by groups within the nation Thus during the last 
European War the British Paihament did not dare to enforce 
the anti-strike provisions of the Munitions Act against the defiant 
Welsh miners or to put into operation the Irish Home-rule act 
against the rebellious Ulsterites Man, according to him. is a 
creature of competing loyalties and the state must compete with 
churches, trade-unions, employers’ associations, friendly societies 
political parties, and professional associations He holds that in 
any instance of conflicting demands the state’s pre-eminence 
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over other associations depends upon the superiority of its moral 
appeal in that instance 

Merriam and Barnes in their “History of political thought 
— recent times,” have shown that inspite of these attacks the 
theory of the sovereignty of state has not been given 
S^intam ^an uot be given up We agree that the differ- 

mutuaireia- gj^t associatious lu the coiuinunity perform valuable 
theassocia- sei'vices, aud the state should not arbitrarily coerce 
them But if equality of status with the state be claimed 
for them, and if sovereignty is denied to the state, who would 
maintain the mutual relation between these associations Barker 
and Laski also admit that the duty of the state is to determine, in 
general outlines, the constitutions of the several associations. 
“The State”, says Barker, “as a general and embracing scheme 
of life, must necessarily adjust the relations of associations to 
itself, to other associations, and to their own members — to itself, 
in order to maintain the integrity of its own scheme ; to other 
associations, in order to preserve the equality of associations , 
before the law' ; and to their own members, in order to preserve 
the individual from the possible tyranny of the group,” Laski 
in his Preface to the Fourth edition of “Grammar of Politics” 
(1937) says fhat theory of Pluralism “did not sufficiently realise 
the nature of the state as an expression of class relations. It 
did not sufficiently emphasise the fact that it was bound to 
claim an indivisible and irresponsible sovereignty, because there 
W'as no other way in which it could define and control the legal 
postulates of society It was through their definition and control 
that the purposes of any given system of class-relations was 
realised. If the State ceased to be sovereign it ceased to bo m a 
position to give effect to those purposes.” 

The Plurahsts are recognising the force of tins argument. 
Lewis Eockow in an article on “The Doctrine of the Sovereignty 
of the Constitution” m the American Political Science 
l^thfoT^of Eeview^ (1931) show's that Pluralistic criticism is becoiii- 
It^^ture ^ general theory of the social structure of the 

state and less an attack of the state as a co-ordinating 
agency. The Plurahsts have rendered valuable services by 
pointing out the practically limited power of the state and the 
superiority of law to the state ; but unless unlimited authority, 
in theory at least, be conceded to the state, it would be difficult, 
if not impossible, to protect the different associations 



CHAPTER IV 

LAW 

I. Nature of Law 

The word ‘daw” is nsed in various senses It is often applied 
to the sequence of cause and effect in the world of phenomena, 
e.g laws of gravitation and of chemical reaction. Such laws, 
known as physical laws, indicate inevitable results that necessarily 
follow from given conditions. Again, the term 
‘law’ is used to designate rules for the guidance of Sndflf Lw 
human conduct. If such a law is concerned with 
motives and internal acts of the will, it is called moral law. If 
the laws refer to outward acts, they may be either social laws 
or political. Social laws are enforced by public opinion, and 
political laws by the authority of the state. We are concerned 
here with latter kind of laws, which are designated as positive 
or civic laws. Such laws may be defined as “those rules of 
conduct that control courts of justice in the exercise 
of their ]urisdictions As distmguised from all other 
rules of conduct that obtain more or less general recog- 
nition m a community of men, they are such as have for their 
ultimate enforcement the entire power of the state.” (Willoughby). 
Professor Holland has thus defined law — “A law is a general 
rule of action taking cognizance only of external acts, 
enforced by a determinate authority, which authority is human 
and among human authorities is that which is paramount in a 
political society ; or, briefly, a law is a general rule of external 
action enforced by a sovereign political authority.” 

There are two schools of writers on the science of law namely. 
Analytical and Historical. The Analytical school discusses the 
nature of law by an analysis of existing laws and by schools 
classifying them according to their forms of expression, of^ jurfspru- 
their comparative validity, and their method of enforce- 
ment. Austin is the great leader of this school. He considers 
all laws as a command of the sovereign. To this definition of 
law the Historical school takes grave exception. The German 
writer Savigny is the founder of the Historical school. According 
to him, customary law exists as law, independently of the state. 
The function of the state is not to create law but to realise and 
enforce it. 

Woodrow Wilson has further elucidated this point of view 
in the following words — “The function of the framers of law 
is a function of interpretation, of formulation rather than of 
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origination ; no step that they can take successfully can he far 
apart from the lines -along which the national life has run. Law 
IS the creation, not of individuals, but of special needs, 
Growth of special opportunities, special perils or misfortunes 

of communities. No ‘lawmaker’ may force upon a people 
law which has not in some sense been suggested to him by the 
circumstances or opinions of the nation for whom he acts.” 

The difference of opinion between the Analytical and Historical 
schools IS more apparent than real. The two schools looking 
at the nature of law from two different angles of vision 
Difference havB come to loggcrheads. The Historical school used 
roga?dmg*^ the term “source of law” to denote the mode m which, 
Wrce of Qj. person through whom, the rules that have 
acquired the force of law have been formulated. The 
Analytical school used the same term to denote the authority 
which gives these rules the force of law. The state is the sole 
creator of law, in the sense that, enforcement by the state is the 
distinguishing characteristic of law. But at the same time the 
contention of the Historical school, that a general acceptance of 
customary rules is necessary, is also true 

Law reflects the prevalent conceptions of right and wrong and 
also the social relationships in the communities in which it is 
Law efiects Thus it servcs the purpose of a mirror of the 

so^cTai” ® community. Brom the laws of a community, we can 
condition ju(ige its character. But law is also an active force in 
the sense that it compels men to follow a particular course of out- 
ward conduct The compulsion which it exercises is partly ethical 
Law reguia paiflj physical. The majority of people obey law, 
tes^utward not becausc they are afraid of being detected and 
conduct punished if they violate it, but because they consider it 
as just or expedient. But there are people who do not feel the 
moral compulsions of law. To this minority of the people law 
involves a ‘Must’, and speaks harshly of the power of the state. 

The ideal purpose of law is to lay down those canons of be- 
haviour the observance of which will maximise the 
satisfaction of demand. But the actual purpose of law 
is to fulfil the object of the state, which according to 
Laski, is to maintain some given system of class-relations in 
society. 

11. Law of Nature 

The concept of the natural law originated with the Greek 
philosophers. It was thought that the principle of uniformity 
pervaded the universe and this should provide a number 
inNamrc ^ of fixed rules of conduct for the guidance of the action 
of men. These fixed principles were given the name of 
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laws of nature.’ Plato and Aristotle were conscious of such, laws 
and seferred to such principles as natural justice and law. 

The concept received further development in the hands of the 
Stoics who understood by it the rule of reason and defined it as 
the “manifestation of the single and homogeneous spirit 
of the world.” They tried to teach that the laws of the Sl®stoicf 
land should be shaped m accordance with this divine 
reason which pervades all natural phenomena. 

After the conquest of Greece by the Pomans, this Stoic 
philosophy of law of nature exerted a strong influence on the legal 
system of Eome. Formerly, the Eomans had their jus 
civile or civil law to guide the affairs of the state, but replaced jus 
under the influence of the Stoic philosophy, a system of ® 
laws developed under the name of jus gentium or law of nations 
m order to deal with foreigners in Eome It was gradually recog- 
nized that the jus gentium was really the law of nature or 
jus naturale, being based on the principles of nature and applicable 
,to all nations. Consequently the^^/s civile of Eome was replaced by 
.this new system of laws. The Christian religion also inculcated 
the principle of law of God which assumed a sacred significance in 
the mediaeval period 

Later, this principle of law of nature formed the basis of the 
contract theory as enunciated by Hobbes, Locke and Eousseau. 
They conceived that in the state of nature the law 
of nature existed. Hobbes was of opinion that the state 
of nature was a state of constant strife and warfare 
Locke, however, conceived the state of nature as a state of perfect 
freedom and happiness. Eousseau, again, declared that in the 
state of nature, man enjoyed equal rights and liberty and so in 
modern society also man must have liberty, equality and fraternity. 

Though the idealistic philosophers conceived the law of nature 
in these varied ways there are certain considerations for which 
the principle does not appear to be very reasonable. 

(i) It IS not historically true ; at no period was man Nature is 
guided by it ; (ii) The law of nature has no legal 
sanction behind it and it makes no difference between laws as it 
exists in society and law as it should be ; (iii) Human nature 
being imperfect, human institutions can not be perfect and as such 
the imaginary laws of nature have little applicability for them 
At best, as Kant says, the law of nature may serve as a standard 
of justice. 

As Willoughby observes, the natural law can be interpreted in 
three different ways : (i) The Law of Nature may refer to the 
sequence of cause and effect in natural phenomena ; ^ 

(ii) it may mean the instinctive conduct of human ent ways of 
beings, as Huxley and Spinoza conclude ; and thirdly 
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it may mean the principles of conduct which derive their sanctity 
from divine intention and purpose. In reality, the Lawe of 
Nature have no existence. They are mere ideals about a standard 
of conduct which should be followed not only in the sphere of 
individual actions hut also in social legislation. 

The recognition of the Natural Law may be traced in the 
practices of modern states. (1) In International Law which was 
Influence ^ definite shape by Hugo G-rotms, it is claimed 

of Law of that the Law of Nature has exerted a strong influence. 

ature 'Writers on International Law try to make out that it 
embodies certain rules which states under certain circumstances 
ought to follow and they should legitimately be compelled to 
follow on the basis that all states are equally sovereign and that 
no state should unnecessarily encroach upon the rights of the 
other and violate the dominant principle of the Law of Nature, 
(2) In the system of trial by jury, the principle seems to have been 
recognized, for it is believed that the several minds may find the 
dictates of the Law of Nature. (3) In courts of law, judges 
very often pass their judgments based on the moral principle of 
reason and good conscience — which are the principles of Stoic 
philosophy. (4) In every form of G-overnment, at least the rights 
of life and property are ensured. This is in accordance with the 
doctrine of Natural Law. 


III. Divisions of Law 

Law may be classified on the basis of various distinctions. 
For the purpose of political science, we may divide Law in 
two different ways — according to the agency through 
^dfvmon which it is formulated and according to the public or 
private character of the persons concerned. According 
to the manner of statement or agency of formulation, Law 
may be divided into (1) Constitutional Law, (2) Common Law, 
(3) Statute Law, (4) Ordinances, (5) Administrative Law and 
(6) International Law. 

Constitutional Law is uii«.-.j*w3n-i;oi}ai of the principles that 
create government, define the jurisdiction of its different organs, 
and prescribe the limits within which the powers of 
fwmw government can be exercised. Constitutional Law may 
be written or unwritten. It may grow with the 
growth of the people and formulated by the ordinary law-making 
body as in England ; or it may be created in a special way so 
that the ordinary law-making body might not alter it as in the 
U. S. A. 

Common Law is that body of legal principles which are derived 
foom custom but are enforced by Law Courts like statute law. 
Ihe laws that are formulated by the ordinary law-making body 
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in the formal way are called statute laws, e.g., the laws that 
are enacted by the Congress m the U. S. A and Parlia- 
ment in England. Ordinances are “commands of Law“tc^ 
limited application not necessarily permanent, and 
usually issued as administrative directions by some department 
of government.” 

In England, in the Self-Governing Dominions and in the 
United States of America there is the same system of law both for 
the officials and for the non-officials. In these countries 
the officials do not enjoy any special immunity and ^vriaw*^." 
the judiciary can not take any cognisance of the plea 
of state necessity m extenuation of acts on the part of 
state officials which are calculated to infringe on the liberty 
of the subject This principle is known as the Eule of Law. 
Opposed to it IS the special system of law, known as the 
Administrative Law or Droit Admmistratif which is prevalent m 
most of the Continental states. Administrative law is the body 
of rules which regulate the relations of the administrative 
’authority towards private citizens, and determines the po.sition of 
state officials, the rights and liabilities of private citizens in their 
dealings with these officials, and the procedure by which these 
rights, and liabilities are enforced It should not be thought that 
in countries where the administrative law prevails, there is no 
individual liberty In France litigation in the Administrative 
Court IS cheap and is executed rapidly. The clear distinction 
between a “fault of service” and a “personal fault” on the part of 
the official protects the citizens against the evil consequences of 
too much official zeal. The rules that are generally observed by 
states in their dealings with other states are called International 
Law We shall discuss its nature m a later section. 

Prof Holland has divided law into Public Law and Private 
Law Public Law is concerned with the organisation of the 
state, delimitation of the powers of government and p 
the direct relations of the State and the Individual. and Private 
Private Law creates only private rights and obliga- 
tions, regulates the interests of individuals as such and is 
enforced by the state. “In Private Laws,” observes Holland, 
“the parties concerned are private individuals, above and between 
whom stands the state as an impartial arbiter. In Public Law 
also the State is present as arbiter, although it is at the same time 
one of the parties interested ” 

Public Law, again, has been divided by Holland into 
(1) Constitutional Law ; (‘2) Administrative Law ; 

(3) Criminal Law ; (4) Criminal Procedure ; (5) the Divisions 
law of the state considered in its quasi-private perso- 
nahty ; and (6) the procedure relating to the state so 
considered. 
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IV. The Rule of Law vs. Administrative Law 

Principles of the Rule of Law 

The fundamental principles of the Buie of Law as stated by 
Dicey are • — (1) “No man is punishable or can lawfully be made 
to suffer in body or goods except for a distinct breach 
cipiIloFthe of law established in the ordinary legal manner before 
Rule of Law ordinary courts” (*2) “The rules which in foreign 

countries naturally form part of a constitutional code, are, in 
English-speaking states, not the source, but the consequence of 
the rights of individuals, as defined and enforced by the courts.” 
Thus, this Rule places the judiciary not only in a condition of 
freedom from interference on the part of the executive, but also 
in respect of all the members of the executive. (3) The third Rule 
makes this superiority clear. “Every official from the Prime 
Minister down to a constable or a collector of taxes is under the 
same responsibility for every act done without legal justification 
as any other citizen ” 

The Rule of Law effectively protects individual liberty. No 
person can be arrested, coerced or imprisoned in any manner 
which is not justified by the law. If any person feels 
SwTuberty" that he has been wrongly arrested, he can take action 
^protected against the person who has put him under arrest. 

If his contention is upheld by the court, the wrong-doer 
shall be punished and shall have to pay damages. As there is 
no administrative law in England, the wrong-doer can not be 
protected by virtue of his official position. The Habeas Corpus Act 
is another bulwork of individual liberty If a person is unlawfully 
arrested by the executive government, the court will, on the 
application either of the prisoner or of some person acting on 
his behalf, order the person who is alleged to have kept the 
aggrieved person in restraint to produce him before the court, 
so that a proper trial may be held. But in times of national 
danger or political excitement Parliament suspends the operation 
of the Habeas Corpus Act and then a person may be detained in 
prison on mere suspicion. 

The Monarch seems to be an exception to this rule, because he 
can do no wrong. But as nearly every official act of the Monarch 
Luriitations through some agents, who are personally 

oftheVuiT responsible for the legality of the acts they do, this ex- 
ception IS more apparent than real. In recent times the 
Rule of Law has been much modified both m England 
and in the United States of America The following 
tendencies in recent developments in England show that side 
by side with the Common Law Courts, xkdmmistrative Courts 
are gradually being evolved, (i) The Public Authorities Protection 
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Act of 1893 provides for the protection of officials from being 
sued ' Similarly the Customs Consolidation Act of 1876, the 
Lunacy Act of 1890 and the Criminal Justice Act of 1925 protect 
certain classes of officials from being sued in ordinary courts, 
(ii) Certain classes of officers such as judges, Justices of Peace, 
Customs and Excise officers enjoy special immunity from the 
consequences of their acts at Common Law. (iii) Legislatures 
in great industrial communities, like Britain, U. S. A., Germany 
and France are so much burdened with law-making in different 
matters that they can not compile statutes m such detail as to 
meet every possible contingency in operation. The result is 
that “administrative bodies not only find themselves compelled 
to undertake judicial duties, but also to perform them m such a 
way that the courts are excluded from scrutiny in their opera- 
tions.” In England it has been decided that, if no particular 
method is detailed in a statute, the government department 
concerned with its execution may adopt what procedure it thinks 
best without interference from the Courts. The National 
Insurance Act of 1911 establishes a body of Insurance Commis- 
sioners appointed by the Treasury who have got the judicial 
authority to decide all questions arising out of the claim of work- 
man. . Similarly, in the United States, it has been decided by 
the highest Court that “the decisions of the Secretary of Labour 
m all immigration cases are final.” (iv) The head of a govern- 
ment department is not responsible for the official act of his 
subordinates. Had he been a private citizen under the same 
circumstances he would have been liable for the action of his 
subordinates . 

Droit Admlnistratlf 

The French word Droit Admimstratif refers not only to the 
law covering the relation of the administrative authorities towards 
private citizens, but also to the whole of the public law relating 
to the organisation of the state. The word is translated into 
English as Administrative Law, but the English word is generally 
used m the former restricted sense. Administrative Courts 
exist not only in France but also m Germany, Italy 
and Switzerland. In France there are two distinct 
sets of courts — judicial courts and administrative courts. 

The judicial courts decide criminal cases and cases of private law, 
while the administrative com-ts try cases between the government 
and its officials, or between private citizens and government 
officials. The administrative courts are guided not by the 
Common Law but by the regulations and procedm’e known as 
Administrative Law. 

Alleged defects of Administrative Law and Courts 

Dicey observes that in states where Droit Admimstratif prevails 
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the ordinary law courts have no jurisdiction in matters at issue 
between a private person and the state. He further points 
out that the most despotic characteristic of Droit Admimstratif 
lies m its tendency to protect officials. Lowell also observes that 
in France “the government has always a free hand and can 
violate the law if it wants to do so without having anything 
to fear from the ordinary courts.” A critical study of the recent 
developments of the Administrative Courts shows that all these 
charges against them are wide of the mark. 

It would be a mistake to think that m countries where Droit 
Admmistratif prevails there is no protection of the individual 
against public officials. Various measures have been 
adopted to secure individual liberty against official 
encroachments. The Jurisdiction of administrative 
courts over official action does not extend to all cases 
“The ordinary courts have”, observes Goodnow, “as a result 
of statutory provision, the entire control of the matter of ex- 
propriation or the exercise of the right of eminent domain. Again, - 
arrests made by the administration are under the control of- 
the ordinary coru’ts as a result of the penal code. It is true also 
that where the government or a department of the government 
becomes a party to an ordinary commercial contract the 
Jurisdiction is in part given to the ordinary courts”. The 
ordinary law courts possess the right of passing judgments upon 
the legality of regulations and ordinances issued by the executive 
authority. In France there is an independent court entitled 
the court of Conflicts which decides in doubtful cases whether 
the Judicial or administrative department has jurisdiction. 
To secure impartiality this court is composed of nine members — 
three chosen by the highest Judicial court (the Court of Cassation) , 
three by the highest administrative court (the Council of State) , 
two more chosen by these six and the Minister of Justice. All 
the members except the last hold office for three years. Lastly, 
the clear distinction between a “fault of service” and “a personal 
fault,” on the part of the official, protects the citizen against 
the evil consequences of too much official zeal. 

ifbJr'ty^S conclusion we may state that mspite of differ- 

eye^cons- ^^^63 in legal attitude, constitutional states in modern 
times do not greatly differ m the ultimate rights 
secured to citizens through the Judicial department. 


Y. The Sources of Law and the Stages in its Evolution 

Custom has been the earliest means of social regulation. 
Custom has not grown in aily community by a conscious effort. 
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but by an imperceptible process of growth as a reflex from the 
feelings of order, justice, and utility that existed in the minds 
of the people. But as social relations became 
complex, custom failed to provide with sufflcient 
promptness the new rules for the regulation of new interests as 
they arose. Cases in which customary law was inapplicable were 
referred to for decision to those whose judgments would be weighty 
and acceptable. 

In the earliest communities Custom and Beligion were indistin- 
guishable In early times religion was the one conclusive motive 
and sanction of all social order. The functions of j . 

father, chief and king were based upon deeply religious ^ 
conceptions. The early law of Rome was little more than a body 
of technical religious rules, a system of means for obtaining 
individual rights through the proper carrying out of certain 
religious formula. But as in customary so m religious law 
necessity arose with the complexity of society for adjudication of 
.rights. 

It IS the judge who applied the customary and religious laws to 
particular cases. But when different tribes began to come m 
contact with one another, there arose conflicts between 
their customs. The wisest men m the community 
decided such cases of conflict by analog}- from 
old customs, and by strained constructions. Their decisions 
were accepted not only for the particular case in question but for 
all similar cases These became judicial precedents and conse- 
quently a source of law. 

With the growth of society new cases of conflict began 
to arise. Rules that have been definitely established were 
not applicable in certain cases, and if they were 
applied strictly, they failed to satisfy the better sense of ^ 
justice that had developed m the minds of the people. In such 
cases judgments had to be delivered according to common 
sense or fairness. Such judgments became known as Equity. 
Sir Henry Maine has defined Equity as “any body of rules 
existing by the side of the original civil law, founded on 
distinct principles and claiming incidentally to supersede the 
civil law in virtue of a superior sanctity inherent in those 
principles.” 

The writing of jurists or scientific commentators of the 
legal science often prove to be a source of law. Their 

opinions are advanced as arguments and not as 
decisions. But “the authority of the commentators 
is established, just like a judge-made decision, by fre- 
quent recognition.” 

11 
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The most important and prolific source of law is for ns 
of the modern time, the deliberate formulation of new Jaws 
Legislation legislative Organ of government But the 

state entered into this field in comparatively recent 
times. “We may say, indeed”, observes Willoughby, “that 
until the seventeenth century A. D. the law-making powers 
of government were exercised almost solely m the field of 
public and administrative law ; the private relations between 
subjects being left to the control of custom and courts, 
or to local administrative agents acting m their judicial 
capacities.” 

Thus we have seen that “custom is the earliest fountain 
of law but Eeligion is a contemporary, an equally prolific, 
Conclusion saiiie stages of national development an 

almost identical source. Adjudication comes almost 
as authority itself, and from a very antique time goes hand in 
hand with Equity. Only Legislation, the conscious and 
deliberate origination of Law, and Scientific Liscussion, the 
reasoned development of its principles, await an advanced 
stage of growth in the body politic to assert their influence in 
law-making”— (Wilson) . 


VI. Development of Law in the West 


The western countries have derived their legal system 
from two sources — the Eoman and the Teutonic. The 
system of custom and law brought in by the 
of La'w^ Teutonic invaders of the Eoman Empire merged 
into the Eoman system which they found prevalent 
and this fusion has given rise to the legal system of the West. 


At first Eoman Law was only a body of ceremonial and 
semi-religious rules governing the relations of the privileged 
Roman Law P^^^’^ciau geuts to each other and to the public 

magistrates. It was not known to the masses or 

the plebeians. In course of time the plebeians grew discontented 
and at their demands the celebrated Twelve Tables were 
published. The Twelve Tables became the corner-stone of 
the whole structure of Eoman Law. The Tables were 

interpreted to suit new cases by the Pontiffs and thus the Eoman 
Law began to grow Then in the middle of the fourth 
century B. C. the office of the Praetor was created The 

Praetor used to announce some new rules of adjudication 
at the be^nnmg of his year of office. Through the successive 
edicts of Praetors the Eoman law attained an immense 
^o^h. When foreigners in large number began to settle 
in Eome and Eome began to make conquests, the post of a 
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new Praetor for foreigners was created. This officer applied 
principles which were common to all nations 
These principles became known as the Jus Gentium. 

It was “that part of the private law of Eome which was 
essentially in accordance with the private law of other nations.” 
The Stoic philosophers connected the general principles of 
Jus Genti-mn with, the Law of Nature and thus imported to 
the former a new dignity. The Eoman law received also 
an immense theoretical development from the private jurists. 
Under the empire the juris consuls prepared the imperial 
edicts and decisions. Lastly, the Eoman laws were codified 
by Theodosius in the 4th century A. D. and by Justinian in the 
6th century A. D. The great gift of these codes Law 

was the Private Law which made “wide and scienti- ^ * 
fic provision for the establishment, recognition, and enforce- 
ment of individual rights and contract duties.” 

The Teutonic tribes, the Goths, Pranks, Lambards etc , 
invaded the western Eoman empire m the fifth century A. D. 
They had no unified law like that of Eome ; each tribe had 
its own law The principle which obtained among the Teutonic 
tribes was that each man must be judged and given his right 
by his' own native law, according to the custom of his own 
people. Every person was judged by his ‘personal law.’ 
In pursuance of this principle the invaders allowed 
the Eoman citizens to continue under their own law. 

The result was that in one territory and under one 
ruler several systems of law continued to be observed. 

The advent of feudalism changed the ‘personal law’ into 
‘territorial law.’ Over the domains of each lord a particular 
system of law came to prevail. In the middle 
ages the Teutonic customs were greatly influenced 
by the Eoman law. Several causes contributed to 
the diffusion of the Eoman law in Western Europe. 

The Eoman law began to be systematically studied by 
competent scholars m the twelfth century. Schools of law 
sprang up in Italy and drew to them students 
from all parts of Europe. These students, being t'lnfffusion 
trained, returned to their homes with a strong 
bias for Eoman law. The Catholic Church took 
over from the Eoman law conceptions of free contract, 
individual ownership and succession by will. The Church orga- 
nised a set of her own courts in which these principles were 
recognised and her priests, as counsellors, of kings and 
compilers of codes, introduced these in the feudal society. 
Thirdly, the Teutonic kings prepared their own codes irt the 
light of Eoman law. The rules of Eoman law were more 
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and more consciously and skilfully fitted into the growing law 
of the kingdoms, which were emerging from the feudal 
systems The rulers accepted as much of the Roman prin- 
ciples as possible, because these were conducive to the growth 
of despotism. The method by which Roman law was intro- 
Amaigama legislation, but by the decision 

of cases m the royal courts. Except m England, 
TeSomc"^ Romau and Teutonic laws were amalgamated. 

Roman law exerted a direct influence on Code 
Napoleon (1804) Through French influence it was spread 
in Holland, Italy, Spam and many (rerinan states. 

In England the native law kept the Roman law out. 
England is separated from the continent by the English 
Channel and she led more or less an isolated life. 
£^a?Law Moreover, under the strong and unifying rule of 
EngiandT"" Norman and Plantagenet kings English judges 
were able to put together a consistent system of English 
law. So England did not feel any need of a foreign jurisprudence. 
But it w'ould be wrong to say that England has been altogether 
immune from the legal influence of Rome. Her borrowings 
from Roman law have been of form and method rather than 
of substance. In conclusion, it may be stated that Teutonic 
principles predominated in public law ; Roman principles in 
private law 


VII. Law and Morality 

Law and Ethics are closely connected, but at the same 
time they differ in their content, sanction and definiteness. 
Law con pi’ovince of Ethics IS the whole life of man, 

ccrned witb his thoughts and motives as well as his actions. 

IS concerned with the outward acts of man! 
Even _ of these acts, only those which affect the 
welfare of men in society, are controlled by law. Falsehood, 
ingratitude, jealousy, meanness are all immoral, but they are 
not illegal, except when they lead to a breach of law and 
actual injury to others. A man may be a habitual liar but 
unless he breaks a contract he does not come within the 
jurisdiction of law. Thus the scope of Ethics is much wider 
than that of law. 

Moral rules are enforced by individual conscience and by 
the disapproval of public opinion But Law is enforced by 
Law is a ^hus We See that law is a matter of 

ma^erof force, its breaches being punished by the power of 
the state ; but morality can not be forced. There 
are, of course, some classes of actions which, while possible 
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of legal enforcement, are better left to the individual cons- 
cience. If these are enforced by law, man’s feeling of moral 
obligation would be lessened Moreover, law regulates out- 
ward conduct only so far as workable and uniform rules can 
be found for its regulation. 

Inspite of the differences noted above, Law and Morality 
are inherently connected. Both arose from the habit and 
experience m the primitive social life, when no dis- 
tinction was made between the two. Even after 
the differentiation between law and morality, many Law and 
points of contact remain. Both Political Science and ^ 

Ethics deal with man as a moral agent in society. “Ethics,” says 
Sidgwick, “is connected with politics so far as well-being of 
any individual man is bound up with the well-being of his 
society.” Law tries to conform to wide-spread moral ideas 
of a community Child marriage was prevalent m India ; 
now the enlightened morality of the educated classes find that 
.it IS morally wrong ; so they made agitation for its abolition 
The result is the Sarda Act. But if laws move far in advance 
of the moral standards of the people for whom they are meant, 
they would not be observed. Drinking was considered by a 
minority of Americans to be wrong, so they secured the passing 
of a law, prohibiting the selling of wine m the United States of 
America. As the majority of Americans did not accept this 
view, selling of wine could not be prevented there Conversely, a 
body of law is becoming constantly inapplicable owing to the 
change in moral ideas. Observance of the Sabbath day is 
recognised by law m most of the Christian countries, but it is 
not generally observed and the non-observance is not punished 
bylaw. “Only such, law as has the support of moral senti- 
ment will be respected and obeyed, or, if necessary, efficiently 
enforced.” 


VIII. Is the Law above the State ? 

Jurists of the positivist school and writers like Duguit, 
Xrabbe and Laski hold varying theories of the relations of the state 
to law The former regard state-enforcement as the distinctive 
feature of law. According to them the state is the only source of 
law" and hence law" can never be above the state. The 
state possesses the monopoly of coercion and only is law 
those rules deserve the name of law which have of state 
political coercion behind them. But Duguit contends 
that the state as such has no essential connection with law 
because the state is merely a body of men inhabiting a definite 
territory, m which the strong impose their wall on the weak. 
The sanctions for political commands are simply the physical 
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penalties the rulers are in a position to apply to those who 
dare to disobey. On the other hand, laws are those rules of 
conduct which normal men know that they must observe m order 
to preserve and promote the benefits derived from life m 
society. The sanction for law is not coercion but psychological 
awareness among normal men that they must observe certain 
rules of conduct in order to preserve and promote the benefits 
derived from life in society. Law is much more comprehensive 
than the state and if the state violates any of the rules of social 
solidarity, it acts nnlawfulh^ 

But there is no unanimity in any community regarding the 
standards of right. If every individual is to be guided simply 
by his own sense of right, there can not exist any 
community at all Krabbe tries to solve this difficulty 
by stating that the legal obligation is dependent on 
the majority’s sense of right. “If,” he writes, “the members 
of a community differ regarding the rules to be followed, those 
rules which are desired as rules of law by a majority possess a- 
higher value — assuming a qualitative equality of members 
in their sense of right.” The statutes enacted by popularly 
elected legislative bodies reflect this sense of right Judicial 
tribunals modify the written laws m accordance with the 
majority’s sense of right. If a legislature does not really 
represent the people or if it misinterprets what the people’s 
sense of rights demands, revolution or the modification of 
statutory by unwritten law will bring law in conformity with 
the majority’s sense of right. 

Laski also holds that the law is above the state In certain 
critical moments of history, people have defied the existing 
political authority and raised the standard of revolution in 
pursuance of ends higher than peace and order. Those who 
resisted Charles I in 1642, Louis XVI in 1789, or 
yiie _ Nicholas II in 1917, were, according to Laski, defiant 
cons’^nUng® of fb® State but faithful to the law above the state, 
^^urceof^*^ He contends that the essence of the law-making 
law piocess is the consent of interested minds and the 

source of law is in the individual consenting mind. 
“Law IS not merely a command,” he writes, “it is also an appeal. 
It IS a search for the embodiment of my experience in the rule 
it imposes. The best way, therefore, to make the search creative 
is to consult me who can alone fully report what my experience 
is. There can be no guarantee that law will be accepted save 
m the degree that this is done. Legal right is so made as the 
individual recipient of a command invests it with right ; he gives 
it his sanction by relating it snccessfuly to his own experience. 
When that relation cannot be made, the authority of law is always 
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in doubt.” The state, accordingly, is entitled to obedience only 
to that extent as it represents adequately the interests of the 
individuals, territorial groups, and functional associations affected 
by its laws. 

These varying theories regarding the relations of the state 
to law are due to the variety of meanings attached to the term 
law Those who hold that laws are rules bached by 
the comprehensive and compulsive social institution 
called the state, naturally deny the superiority of law 
over the state. On the other hand, those who apply 
the term law to those rules which have at their back a sense 
of right of the community, or of the majority of right-minded 
persons m the community, or of the individual, deny that the 
state is above law. 


IX. In+ernaiional Law 

“International law is the body of rules which civilised states 
observe in their dealings with each other, these rules being 
enforced by each particular state according to its 
own moral standard or convenience ” These rules mteml- 
are concerned with the conduct of war, diplomatic 
intercourse in times of peace, the rights of citizens of one 
country living under the dominion of another, the rights and 
duties of neutral powers m times of war, etc 

The rules of International law have not grown in a day. 
The Amphictyomc Council sought to maintain peace among the 
city-states of Greece. In republican Eome the rules . 
that guided the relations between states were known ** 
as jus feciale. The Holy Roman Empire and the Papacy in 
the middle ages tried to maintain a shadowy peace in Europe.* 
After the reformation the Pope’s claim to world-power was lost. 
Then various writers began to devise plans for maintaining peace. 

A Parisian named Emerich Cruce ( 1590-1648 ) formed a plan 
for an international council to determine disputes between the 
nations in his book entitled, “New Cyneas.” The great 
French minister Sully prepared a similar scheme. Then tionSnugo 
came Hugo Grotins, who being appalled by the savagery 
of the Thirty Years’ War set himself to think out the principles 
upon which laws might be based for mitigating the horrors of war. 
His book “Laws of War and Peace” laid the real foundation 
of modern international law. He emphasised upon 
the sovereignty and equal status of all states 
International law was further developed by the decisions 
of eminent judges and the agreement of various international 
conventions like the Treaty of Paris { 1856 ), Berlin Conference 
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( 1884 ), Hague Conventions. The Covenant of the League of 
Nations has supplied a compact body of rules for guiding the 
conduct of states m war, peace and neutrality. 

The sources from which the rules of international law have been 
derived may be classified under six heads — (i) Roman law ; 
Six sources Scientific treatises ; (iii) Treaties and conventions ; 

‘ ® (iv) International conferences and arbitration tribunals ; 

(v) the municipal law of states and (vi) diplomatic correspondence. 

The Roman idea of Jus Gfentium provided a positive basis 
Jus Gentium ^ system of law common to all nations and 
emphasised the idea of moral obligations as equally 
binding on all states. 

The writings of great jurists like Hugo Grotms, Pufendorf, 
Leibnitz, Wolf and Vattel have reduced to a logical system 
the rules adopted by states in their external dealings. 
Among modern writers of International Law the 
names of Woolsey, Lawrence, Hall, Oppenhiem and 
Garner may be mentioned. Statesmen refer to opinions of these- 
writers as authoritative. 

International law derives its binding force from the consent of 
Treaties states. So the treaties and conventions agreed upon by 
a large number of states form an important source of 
International Law. 

The decisions of international conferences and arbitration 
tribunals are generally accepted by the nations concerned. These 
Interna- form a Valuable part of International Law. In 

tionai recent times the Hague conferences and Washington 
con erences Lausaue couferences have contributed valuable 
principles to International Law. 

* Laws which are formulated and enforced by the authorities 
within a particular state are known as the municipal law of the 
state. In each state there exist laws relating to 
Municipal qnestions of citizenship and naturalisation, neutrality 
tariff, extradition, army and navy regulations etc. These 
laws affect the interests of other states also The decisions of 

admiralty courts in cases of capture of ships etc., are based mostly 
on International law. These decisions are sometimes taken as 
authoritative m International law Some parts of the diplomatic 
correspondence in the Foreign offices of states are published. 
These give a basis for future international action. 

According to the Austinian conception *of Law, International 
La-w can not be recognised as Law. To Austin, Law is that body 
There is no of I’ules for human conduct, which is set and enforced 
behmlin- by a definite sovereign political authority. As interna- 
ternationai Created amoug sovereignties, there can be 
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no superior power for enforcing it. If a superior power is 
established, sovereignty of the state would be destro3^ed and 
international law would be transformed into the municipal law of 
a world state. At present there is no force, no sanction behind 
international law ; each state ultimately decides for itself whether 
to obey it or not in a particular case. Had it been as binding as 
the municipal law, Japan would not have dared to establish her 
authority over Manchuquo nor to attack China without declaring 
war in August 1937 Erom this point of view, International Law 
may be called “a sort of international public opinion or customary 
observance, imperfectly enforced in an imperfectly organised 
world state.” 

Sir Frederick Pollock observes “International Law is a body of 
customs and observances in an imperfectly organised society which 
have not fully acquired the character of law, but which commoa 
are on the way to become law ” Many modern jurists, 
however, think that International Law has already acquired the 
.character of law. Their contention is that the real sanction 
behind the municipal law is not force, but the common will 
underlying the legal principles. They hold that similar common 
will among peoples is the real sanction behind international law. 
But it’ may be pointed out that such a common will has not 
grown up amongst nations. 

Then again, the modern jurists point out that the Covenant of 
the ^League of Nations provides a code and an organization to 
enforce it. “The doctrines of International Law,” says 
Hall, “have been elaborated by a course of legal intema-° 
reasoning ; in international controversies precedents are 
used in a strictly legal manner ; the opinions of writers are quoted 
and relied upon for the same purposes as those for municipal law ; _ 
the conduct of states is attacked, defended and judged wdthm 
the range of international law by reference to legal consideration 
alone ; and finally it is recognised that there is an international 
morality distinct from law, violation of wFich gives no formal 
ground of complaint, however odious the action of the ill-doer 
may be.” 



CHAPTER V 

LIBERTY AND PUBLIC OPINION 

I. Various Meanings of the Term Liberty 

Liberty seems to be such a simple and evidently desirable 
thing that very few people would care to define it correct- 
ly. But like many other terms of Political Science, it has 
be.en used rather vaguely to connote a variety of ideas. 

It IS often used in the sense of national independence. 
When we say that the thirteen American colonies won liberty 
from England or the G-reeks from Turkey we mean 
that the Americans and the G-reeks secured national 
independence The term ‘national liberty’ may be 
conveniently used to designate this kind of freedom, which 
involves the question of sovereignty in its external aspect. 

Sometimes liberty denotes the rights of the people ^o choose 
their representatives and control through them the executive 
of the state. In this sense the question of liberty 
Libe*rty^ is dependent on the location of sovereignty alid the 
organisation of government in each state. It means 
participation of the citizen m the government of the community. 
This kind of liberty is called political liberty. 

In the eighteenth century, the term ‘natural liberty’ was in 
great vogue Rousseau spoke of natural liberty as “an unlimited 
right to anything that tempts him and which he can 
Liberty obtain.” But good things tempt everyone, and if 
everyone tries to obtain the same thing conflicts would 
be inevitable, and the strongest alone can enjoy it. In practice, 
then, ‘natural liberty’ would mean the liberty of one, only the 
mightiest, nay, the omnipotent, — to enjoy what tempts him. 
Liberty of this unrestricted character is an impossibility for 
every individual at the same time. 

The framers of the Trench Declaration of the Eights of Man 
realised this and so they declared, “Liberty consists in the power 
to do everything that does not injure another.” This 
LiSrty conception of liberty is called Civil Liberty or the 
liberty which one can enjoy in society. 


II. History of the Concept of Liberty 

Trom one aspect the history of mankind is the history of 
struggle for liberty. The first struggle for liberty was against 
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arbitrary power and unjust laws. Under the Greek and 
Eoman oligarchies power was vested in the hands of 
the few', who alone were the depositories and uibertyln^ 
administrators of law The oligarchies were overthrown 
by Tyrants, who had at first stood up as the 
champions of the people. The Tyrant, m turn, had to give 
way before the general body of citizens. To the Greek and 
Eoman citizens liberty meant equal laws for all or recognition 
of civil rights, securing exemption from the exercise of arbitrary 
power. In England, similarly, we find the Barons and Prelates 
struggling for ‘liberties’ against a tyrannical king from whom 
they wrested away the ‘Magna Caita’. In the seventeenth 
century Parliament struggled against the Stuarfi kings for the 
recognition of civil rights. It w'as further recognised that to 
secure civil liberty, political liberty is necessary, because civil 
rights are insecure without political rights A despotic govern- 
ment may take away the civil rights of the citizens. Thenceforth 
and for two centuries, the conception of liberty, covered not 
only private civil rights, but public and political rights also ; 
and especially the right of electing the representative through 
whom the people were to exercise their power When by the 
middle of the 19th century, liberty m the sense of self-govern- 
ment was secured in most of the western countries 
it was found that liberty of another kind was 
necessary Eepresentative government means rule of undtrmajo- 
the Majority, but a Majority is not the same thing as ® 
the whole people. Hence arose the conception of Individual 
liberty — an exemption from control m matters which do not so 
plainly affect the welfare of the whole community as to render 
control necessary. 


III. Content of Civil Liberty 

Liberty implies the absence of restraint upon the existence 
of those social conditions, which are necessary for the develop- 
ment of personality of each individual. It signifies that an 
individual can choose his or her way of life without any prohi- 
bition imposed from outside. But man can develop his per- 
sonality only by living m society. A person sedulously isolating 
himself from others can not find any scope for showing love, 
affection, friendship, fellow-feeling and compassion. 

But if a person has to live m society, especially in 
a complex society of the present day, certain rules and 
compulsions must be maintained to prevent clashes between 
the diversity of desires of the large number of members of the 
community. These rules and compulsions act as limitations 
on liberty no doubt ; but it is highly im^Dortant to maintain a 
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balance between tbe liberty we need and the authority that is 
essential In defining the sphere of authority suificient room 
must be left for the average man for the continuous expression 
of his personality. 

There are three kinds of liberty — liberty of thought, liberty of 
speech and liberty of action Of these three, liberty of speech, 
including liberty of reading, writing and discussion 
S^hberS^^ IS the most essential factor for the development of 
personality. If liberty of speech is safeguarded, 
liberty of thought would be ensured almost automatically. 
Again, if complete freedom of speech, reading, writing and 
discussion were granted, government would gam little by 
restricting freedom of action. In the middle ages the Catholic 
Church tried to punish those who held heretical opinion. The 
institution of the Inquisition pried into the inmost thoughts of 
man. But thought, by its very nature, defies compulsion. 
Freedom of thought, however, becomes valuable only when 
it is associated with the liberty of expression. 

Freedom of speech and discussion are of utmost importance 
not only for good government, but also for the progress of 
arts and sciences. The business of those who exercise 
authority m the state is to satisfy the wants of the 
discussion people. But they can not be truly informed about 
these -wants unless tbe mass of men are free to express 
their opinion. Nothing is more important in keeping the 
executive government within the strict limit of law than freedom 
of speech and discussion. Where such freedom exists, the 
executive authority is restrained from hasty and oppressive acts 
hy the fear of provoking adverse criticism. If law is to be 
the mirror of public opinion, it must take account of the 
totality of experience and this is possible only when the 
experience of all persons is unfettered in its opportunity of 
expression. Nothing has been more common in the past than 
the punishment of heresies and unorthodox opinions. But it 
has been rightly observed that the heresies we may suppress 
today are the orthodoxies of to-morrow. “The world gains 
nothing”, observes Laski, “from a refusal to entertain the 
possibility that a new idea may be true. Nor can we pick and 
choose among our suppressions with any prospect of success. 
It would, indeed, be hardly beyond the mark to affirm that a 
list of the opinions condemned as wrong or dangerous would be 
a list of the commonplaces of our time,” 

Free discussion has ever been the parent of intellectual 
advancement. Without the right of criticising freely, there 
Its cultural ^ot have been any scientific discovery and 

value literary and artistic improvements. Freedom of 
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discussion and speech “fosters a general intellectual tone, 
a diffused disposition to weigh evidence, a caution before 
hasty action, and a conviction which was W'^anted in the more 
fanatic world ” Barnard Shaw in the Preface to Ins play, 
‘On the Bocks’, writes that it is the duty of liberty-lovmg 
people to secure “impunity not only for propositions which, 
however novel, seem interesting, statesmanlike, and respectable, 
but for propositions that shock the uncritical as obscene, 
seditious, blasphemous, heretical and revolutionary ” 

An important form ot freedom of speech and discussion is the 
freedom of Press Baja Baminohun Boy m his memorable 
Petition against the Press Begulation to the King in 
Council wrote • “Men in power hostile to the Liberty 
of the Press, which is a disagreeable check upon their 
conduct, when unable to discover any real evil arising from its 
existence, have attempted to make the world imagine, that 
it might, m some possible contingency, afford the means of 
combination against the Government, but not to mention that 
extra-ordinary emergencies would warrant measures which in 
ordinary times are totally unjnstiliable. Your Majesty is well 
aware, that a Free Press has never \ et caused a revolution in 
any part of the world, because, while men can easily represent 
the grievances arising from the conduct of the local authorities 
to the supreme Government, and thus get them redressed, 
the grounds of discontent that excite revolution are removed ; 
whereas, where no freedom of the Press existed, and grie- 
vances consequently remained unrepresented and unredressed, 
innumerable revolutions have taken place in all parts of 
the globe, or if prevented by the armed force of the Govern- 
ment, the people continued ready for insurrection.’’ 

Liberty in action consists of liberty of movement and settle- 
ment within the state, liberty of migration and the right to 
the protection of the state, freedom of forming asso- 
ciation, and freedom of contract Of these the acnon^ 
freedom of association is most important. In the 
modern world the right of the state to control the freedom of 
association in the industrial sphere has become a question of 
vital importance. The upholders of state authority argue 
that the trade unions should confine themselves to strictly 
industrial matters and must not be allowed to meddle m 
political affairs. It is also contended that the state can 
legitimately prohibit strikes by those whom it directly em- 
ploys, for example, post-men, and those who are employed in 
industries like Bailway and Electric Supply, which are of vital 
importance to the community The declaration of general 
strikes, too, is prohibited also on the ground that it is an 
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attempt to coerce the government. But these restrictions 
take away the most essential feat ure of the freedom of ^asso- 
ciation by workers. The workers are individually much 
weaker than their employers. It is only by going on strike 
that they can hope to secure redress of their grievances. 
“To limit the right to strike,” observes Laski, “is a form of 
industrial servitude. It means, ultimately, that the worker 
must labour on the employer’s terms lest the public be incon- 
venienced. I can see no justice m such a denial of freedom.” 
In the political sphere, freedom of association, means the right 
of forming a party for promoting any programme which the 
members may subscribe. But this right is denied in most of 
the modern states to-day. 

Liberty in choosing the vocation is rightly considered an 
important factor in the development of personality of an mdi- 
Libertyin Tile society lu which the status of a person 

choosing is determined by birth or the economic position of 
voca ion parents, does not allow free scope for the im- 

provement of latent faculties of man. Equality of opportunity 
and economic security are necessary for giving effect to indivi- 
dual liberty. 

IV. The Positive use of Liberty 

Liberty seems meaningless without the removal of the causes 
contributing to the economic privation of the masses. Wealth 
is concentrated in every country except Eussia in the hands 
of a few persons. These persons own and control the instru- 
ments of production They hire the services of workers in 
producing goods which they sell at a profit. The 
distnbiion uuequal distribution of wealth produces grave social 
iiberty^^*” cousequences. The young children of the working 
class can not get as good education as the children 
of the holders of property rights get. Consequently the earn- 
ing capacity of the latter becomes much greater than that 
of the former and this perpetuates the inequality between the 
different classes On account of the unequal distribution of 
wealth the productive resources of the community are em- 
ployed to satisfy the less urgent needs of the richer class to 
the neglect of the production of goods and services which 
satisfy the more urgent needs of the poor. All true lovers of 
liberty believe to-day that men and women are truly free only 
when their bodies are free from want and their minds from 
external control. Freedom of speech, of writing and of asso- 
ciation should, therefore, be used not in a negative fashion 
but in a positive way to secure a rational system of distribu- 
tion and a rational system of education with protection against 
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the insidious propaganda of the interested parties. The modi- 
fication of the economic system can be brought about by 
peaceful means if the general body of citizens use their liberty 
with courage, determination and rationality. 

V. Limits of Liberty 

The state exists to promote certain ends — the development 
of personality, the right of every individual to conceive the 
good life according to his light and culture and the right to 
pursue it as he conceives it Liberty is absolutely 
essential for the realization of these ends. But man 
can realize these ends only by living m an organized 
society or the state. In the society there are men induct 
of diverse character, inclination and aptitude. The 
majority of individuals are honest and law-abiding ; but a few 
have got anti-social tendencies If the function of the state 
.is to make possible the pursuit of the good life for its mem- 
bers, certain uniformity of conduct has got to be maintained. 
If it IS decided that all traffic should go to the lefc of the 
road, no one should be allowed to imperil the lives of his 
fellow’ citizens by insisting that unless he goes to the right the 
free development of his personality will be inhibited. The 
anti-social tendencies of a few abnormal persons have to be 
checked and curbed for the welfare of all. But force of 
society IS to be applied only when there is some obvert act 
on the part of any citizen. Mere expression of an opinion or 
criticism of the government should not be punished. 

Mill in his famous ‘Essay on Liberty’ declared that ‘the sole 
end for which mankind are warranted, individually or collec- 
tively, m interfering with the liberty of action of any 
of their number is self-protection ’ The state stands p°Jtllnon 
for promoting the interests of all. If it is found that 
a person or group of persons are pursuing a course of action 
which is detrimental to the interest of many, the state should 
interfere with the liberty of action of those persons of anti- 
social tendency. In the sphere of conduct the state should 
maintain a minimum of decent behaviour on the part of all m 
order to prevent the few from preying on the many. In the 
sphere of economics it must check the blind results upon the 
many of the economic actions which are voluntarily undertaken 
for gain by the few. Social control of economic forces has 
become necessary m the twentieth century. The freedom of 
contract or of association has to be restrained when such 
freedom interferes with the economic security and protection 
of the majority of people. 
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An individual can have no right against the state. But it 
IS of ntmost importance to draw a line of distinction between 
the state as a whole and the persons who exercise 
do^n^oHiie the authority of the state. If a particular class of 
men exercise that authority for the sake of promoting 
their own selfish interest, citizens should take courage m both 
hands and fight for their liberty against them. But m an ideal 
state, representing the interest of all, no right which is harmful 
to the state can be claimed. The individual enjoys freedom of 
person, but in times of emergency, such as war or threatened 
revolution, suspected persons may be kept under restraint. Eight 
to life is of paramount importance, but the state can inflict 
capital punishment on a dangerous criminal or may command 
an ordinary citizen to join the army in time of war. Similarly, 
the right of enjoyment of property is guaranteed to the 
individual, but property may be confiscated either as a punish- 
ment or for reasons of state. The citizen may make contract 
or form association, but if these are made for illegal or immoral 
purposes or for endangering the safety of the state, these will be 
made invalid by the state. 

VI. Liberty in the Modern State 

Liberty has declined in some states and disappeared from 
others. In Grermany, in Italy, m Biissia, m France, m 
Decline of Yugoslavia, iH Greece, m Eumania, in Japan prisons 
liberty are full of those who have committed no crime except 
that of holding views on political questions other than 
those which commend themselves to the political authorities 
in their state The Dictatorships which have arisen in these 
states have arrogated to themselves a power over men’s minds 
unprecedented in history. The tyranny they exercise is far more 
oppressive than the rule of any Czar, Sultan or Emperor. 
The Dictators dismiss freedom of thought as useless ; they 
prohibit freedom of association and impose severe restrictions 
upon freedom of movement. The cause of liberty has been 
eclipsed even m a country like England “There have been 
more prosecutions”, says Joad, “in England for the expression 
of opinions disliked by the Government during the fifteen years 
that have elapsed since the war than m the half century 
before 1914.” 

Various circumstances have conspired to bring about the 
decline of liberty everywhere in the world. The development 
of science is making the world increasingly a, single 
Causes of ecouomic Unit. As a result of this the effect of 
economic actions anywhere in the world is producing 
unforeseen results upon people unknown to those who 



GUAEANTEE OP CIVIL LIBEETY 


97 


have taken an action. The blindness of economic action and the 
gTowmg size and complexity of the modem state frustrate the 
political consciousness of the individual. He no longer feels 
that his opinions, desires and purposes are of any importance. 
As he finds himself politically negligible, he becomes either 
apathetic and indifferent to politics or works for a revolution 
with the purpose of changing the system which has squeezed 
him out. Neither sort of frame of mind is conducive to the 
maintenance of liberty. 

The complexity of administrative organization m one hand, 
and the shrinkage of distance brought about by the wireless, 
the telephone and the aeroplane on the other, have 
rendered the devolution of governmental functions cen^iiza- 
wasteful and unnecessary Centralization of govern- 
mental authority has become the order of the day. Centralized 
government takes away the incentive of citizens to serve upon 
the local bodies. It becomes impatient of local differences. Under 
such a system the citizen is forgotten in the statistical unit, and 
scant attention is paid to the development of his personality. 

Moreover, during the last twenty years crises after crises have 
arisen m the different states of Europe. In a period of crisis 
unity 'of purpose and unity of command become 
necessary. As criticism impairs unity and sows 
distrust, the voice of opposition to government is 
suppressed. In such an atmosphere liberty finds it extremely 
difficult to flourish. 

Cheap newspapers, the cinema, the radio and the gramophone 
have made it possible to dominate the minds of the people 
from outside. These appliances are used by Govern- 
inents to instill positive opinions into the minds of tion of 
their citizens. The citizens cease to think for 
themselves. The grave consequences of this phenomenon are 
forcibly stated by Dr. Inge m the following words ; “A 
completely mechanized society would be a servile state m which 
all spiritual and intellectual life would be strangled. The 
consummation of this type of polity may be studied m the 
bee-hive or the ants’ nest.” 


VII. Guarantee of Civil Liberty 

Civil liberty has got a negative and a positive aspect. In 
its negative aspect. Civil liberty consists of “exemption in a 
certain sphere against encroachment on the part of aspects 
the government, except m the legal method and to 
the legal extent prescribed by the state.” In its ^ ® ^ 
positive aspect, “it consists of rights to exercise certain 

13 
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prerogatives, and to call upon the government to maintain 
these rights against any other individual or association of 
individuals” Public law guarantees immunity against government ; 
private law against other individuals. 

Democratic government is essential for the continuance of 
liberty. Democracy is the only form of government m which, 
men are given a chance of making the government 
?sl?m:iaito under which they live As the democratic govern- 
iiberty nieut I’csts ou populai* consent, it can afford to admit 
that it is not infallible and to welcome criticism A dictator, 
on the other hand, not having the assurance of consent, cannot 
permit these liberties. Thus a dictatorship is forced by the 
very logic of its origin and existence to suppress the freedom 
of the citizens 

Under democratic form of government liberty is guaranteed to 
the citizens by adopting two devices — the declaration of rights 
D la to separation of the judicial from the executive 

power. All the post-war constitutions contained 
declarations of fundamental rights m imitation of 
similar declarations in the constitution of the U. S, A. and France, 
The Weimer Constitution of the German Eepublic guaranteed 
freedom of speech and discussion, but at the same time prbvided 
that exceptions to this rule might be made by the authority of 
the legislature in times of emergency Other constitutions also 
usually guaranteed civil and political rights such as the right 
to assemble, to form associations, the freedom of the Press, 
the inviolability of residence and freedom of movement within 
the state, Inspite of the declaration of rights citizens of these 
states have lost all vestiges of their liberty. This shows that 
the fundamental rights, declared by a constitution can not 
adequately guarantee liberty, unless provisions are made m the 
judicial system to give redress in case of infringement of liberty 
by the government. 

In England people attach more importance to the question of 
providing legal remedies for the enforcement of particular rights 
and for averting specific wrongs than to the question 
Co^S Act of declarations of the rights of man. The Habeas 
Coi’pus x4cts of England have invested the judiciary 
with the power of curbing executive excesses and of 
supervising and controlling administrative measures designed to 
attack the personal liberty of Englishmen. Under normal circum- 
stances any invasion on the liberty of the individual entails either 
imprisonment or fine upon the wrong-doer. But in India the writ 
of Habeas Corpus is not available to persons arrested and detained 
in execution of legal process. The law of Habeas Corpus is not 
also applicable in Bengal to persons arrested or detained under 
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the Bengal Criminal Law Act of 1932 as amended np to 1934 and 
to those who are restrained under the Bengal Suppression of 
Terrorist Outrages Act of 1932 as amended up to 1934 and the 
rules made thereunder. 

In the English Constitution there is no declaration of fundamen- 
tal rights of citizens. But the Magna Carta, the Petition of Right, 
the Bill of Eights, the Act of Settlement and the 
Habeas Corpus Act make adequate provisions for safe- ^awin^ 
guarding individual liberty. According to the Rule of 
Law prevalent m England, there is no right which a 
citizen possesses which he can not maintain in the courts of Law. 
Wherever there is a right, there is a means of obtaining redress 
for its infringement. In England and the U. S. A. the indivi- 
dual is protected from the executive encroachment by the judiciary 
which is independent of the executive m both the countries. But 
in recent years certain branches of the executive have been em- 
powered to make regnlations and try cases arising out of the 
infringement or non-fulfilment of such regulations. The civil 
service division of Industrial Court, the Commissioners of Income 
tax, the Home Secretary considering requests from aliens for 
naturalization are instances of the exercise ot judicial power by 
the executive. 

In England no special constitutional provision exists for 
safeguarding freedom of speech and discussion A legal authority 
has thus stated the English law. — “Our present law 
permits any one to say, write, and publish what he 
pleases , but if he makes a bad use of this liberty he “ 
must be punished. If he unjustly attacks an individual, the 
person defamed may sue for damages ; if on the other hand, the 
words be written or printed, or if treason or immorality be 
thereby inculcated, the offender can be tried for the misdemeanour, 
either by information or indictment ” If any person attacks 
another or the government unfairly, he may be convicted under 
the law of libel. 

VIII. Relation ot Civil Liberty to Law and Sovereignty 

“Individual liberty’’, says Bryce, “is like oxygen in the air, 
a life-giving spirit. Political liberty will have seen one of the 
fairest fruits wither on the bough \t that spirit decline.” But 
individual liberty does not mean the unrestricted right of doing 
anything a person likes to do. The exercise of such ^.j^g 

a right viould mean the negation of rights of ^ others. 

Civil liberty should mean, therefore, the utmost freedom the state to 
of action that each and every individual can enjoy ggfATberty 
upon like terms at the same time, but he is to be com- 
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pletely unrestrained m his actions m so far as they do 
not interfere with the like freedom of his fellows. To -secure 
freedom from interference of others an organisation and an 
authority are needed. That organisation is the state and that 
authority is that of the sovereign It is the state which guarantees 
the immunity from interference of others to its citizens The 
guarantee is given by the fundamental laws of the state, which 
thus brings into legal existence the rights of the citizens. The 
sovereign or the absolute power in the state maintains these rights 
Had there been no power which is supreme over the will of any 
individual or association of individuals, there could not have been 
any guarantee of immunity from interference of others for each 
and every individual. Thus the apparently contradictory ideas of 
sovereignty and individual liberty are found, on closer examina- 
tion, to be correlative terms. Liberty of the individual is depen- 
dent on the existence of a sovereign power. 

‘Natural right’ as equal to the right in a state of nature which 
is not a state of society is a contradiction in terms. Ther.e 
can be no right without a consciousness of common 
be aright interest on the part of the members of the society, 
without a Without a society and consciousness of common interest, 
there can be only “powers”, no “rights ” 

“Sovereignty alone is despotism and destroys liberty”, says 
Gettel, “while liberty alone is anarchy and destroys sovereignty.” 
So every democratic state has made a compromise by guarantee- 
ing certain rights to the individual. But as the guarantee can be 
given and maintained by the state alone, there can be no rights 
against the state The individual, however, can and should have 
rights against the Government, which is but the agent of the 
state. 


IX. Public Opinion 

It has been well said that “the price of liberty is eternal 
vigilance.” This vigilance is to be exercised by the general 
Importance citizens. But the majority of citizens of 

Opi^on*^ every nation are so much engrossed m their own 

private affairs that they can not pay adequate atten- 
tion to public affairs. Without such an attention, however, 
the scope of civil liberty is sure to be curtailed by the Government. 
Government is kept steady by public opinion. Public opinion 
has no legal claim to obedience but no sensible man dares to 
dispute its claim to careful consideration. 

Now let us see what public opinion means, how it grows 
and how it remedies the defects of election and the exercise 
of franchise. Lord Bryce has thus defined the nature of Public 
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opinion — “The term is commonly used to denote the aggregate 
of the views men hold regarding matters that affect or interest 
the community. Thus understood, it is a congeries of 
all sorts of discrepant notions, beliefs, fancies, pre- public 
judices and aspirations It is confused, incoherent, 
amorphous, varying from day to day and week to week. But 
in the midst of this diversity and confusion every question as 
it rises into importance is subjected to a process of consoli- 
dation and clarification until there emerge and take definite 
shape certain views, or sets of interconnected views, each 
held and advocated in common by bodies of citizens. It 
IS to the power exercised by any such view, or set of 
views, when held by an apparent majority of citizens, that 
we refer when we talk of public opinion as approving or dis- 
approving a certain doctrine or proposal, and thereby becom- 
ing a guiding or ruling power ” The opinion of the whole 
body of citizens may be called Public opinion, but the whole 
body of citizens are seldom unanimous on any matter. Pub- 
lic opinion, therefore, should mean that opinion which is held 
by a very large section of the people and which has for its 
object the welfare of the whole of society The opinion held 
by a. majority, is not necessarily public* opinion, because the 
majority might form an opinion without equal regard or 
reference to the interests and welfare of minorities. 

Public opinion regarding a particular question can not be 
properly ascertained from newspapers, because newspapers are 
generally organs of a particular party, sect or com- 
munity Public meetings also fail to impart a correct Simla Sto 
impression about public opinion; in as much as they 
are convened and attended by men holding a parti- 
cular view. Elections too fail to express adequately, the 
purposes of the people. The majority of voters are ignorant, 
indifferent or amenable to extraneous influence. Moreover, 
election largely turns on the personal merits of the candidates 
and not on the doctrines they profess. In elections opinions 
are counted and not weighed The wisest and the most 
foolish are put on the same level. Hence, it is a very im- 
perfect mode of expressing public opinion. According to Bryce, 
public opinion can be ascertained “by moving freely about 
among all sorts and conditions of men and noting how they 
are affected by the news or the arguments brought from day 
to day to their knowledge.” 

Political thinkers, jornmahsts, legislators and people actively 
engaged m politics give sufficient attention to what passes 
in the political world. They ascertain the facts, correlate 
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them and set forth the arguments for or against a particular 
question. A second class of people, who form a 
daslls considerable proportion of citizens read and listen 
to these arguments. These people correct and modify 
public the views of the first class. They really give shape 
to public opinion. The vast majority of unthinking 
mass only swell the volume of public opinion. 



CHAPTER VI 

CITIZENSHIP AND NATIONALITY 

I. Subjects, Citizens and Electors 

The most fundamental element m the state is the popu- 
lation. TVithout population there can he no state The term 
population denotes all persons living within the state 
irrespective of their legal and political status. It is Sassl7o£ 
quite conceivable that a state would consist of persons 
held in subjection to others, of persons enjoying fully 
civil and political rights as well as foreigners residing within the 
territorial limit of the state. 

In the city states of ancient G-reece the slaves outnumbered 
the free persons Hence Aristotle defined a citizen as one 
who has a share m the government of the state 
and is entitled to enjoy its honours. The slaves and ^ncien”® “ 
aliens had no share m the government of the state. 

The right of participating in the government of the 
country was confined to a small minority in the poxiulation 
of even Athens, the most democratic of all the city states 
m Greece. In modern theory and practice rights of citizen- 
ship are not mdentified with political privilege. In every 
democratic state of the present age the majority of the 
population consists of citizens. 

It IS very difficult to define the term citizen. All we may say 
with certainty is that a citizen is not an alien Citizens have 
been defined by Vattel as “the members of the civil 
society, bound to this society by certain duties, subject 
to its authority and equal participation in its advan- 
tages.” The Supreme Court of the United States observed m a 
famous case that the citizens “are members of the political 
community to which they belong. They are the people who 
compose the state and who in their associated capacity have 
established or subjected themselves to the dominion of a govern- 
ment for the protection of their individual as well as their collec- 
tive rights.” This, of course, is more or less a description, and 
not a defi.nition. 

Hon’ble Mr. Srmivas Sastri offers a philosophical definition, 
laying stress on the relation of the individual to the state. He 
writes — “A citizen may be defined as one who is a member of a 
state and tries to fulfil and realise himself fully within it along 
with an intelligent appreciation of what should conduce to the 
highest moral welfare of the community ” 
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The population of a modern state consists of citizens and aliens 
Citizens foreigners. The aliens may be living m the state 

a^d^ens temporarily or permanently The chief point of distinc- 
® tion between a citizen and an alien is that the former 

owes his allegiance to the state in which he resides, whereas the 
latter owes allegiance to another state 

Like the citizens, the aliens must obey the laws of the state m 
which they are residing ; they must also pay taxes and rates. Like 
■ the citizens, again, they receive the protection of the 
ofTiien!^^® state in which they are residing , but if the local autho- 
rity fail tC' use reasonable diligence to protect them 
from attacks in a riot, insurrection or civil war, they may take 
recourse to diplomatic interposition through their own government. 
Some states, notably South Africa, impose restrictions on the 
rights of aliens to acquire property. But the tendency of modern 
legislation is to accord to aliens the same civil rights as those of 
citizens. 

But so far as political or public rights are concerned an alien 
is not generally allowed to vote, or to hold office. It may seem 
then that the rights of aliens are like those of the 
?f ali’inT*®® citizens who do not enjoy franchise. But this is 
not true, because a citizen, whether he is enfranchised 
or not, can not be expelled from the state, whereas an alien 
may be expelled on the ground of political expediency. The 
citizens are, and the aliens are not, liable to conscription into 
the military service 

The privileges of citizenship may be divided into two well- 
marked classes, namely, (i) civil rights and (ii) political rights, 
meaning thereby the right to elect, to be elected and to 
office. The right of participating in the election of 
the members of the legislature or of the executive 
authority is not an essential mark of citizenship. In the United 
States of America there are citizens who are not electors, and 
m some of the component states there are electors who are not 
citizens. Prof Garner opines that a frequent source of confusion 
Essential ^ould he removed if the term “citizen” were restricted 

dtSnship political rights 

and a different term employed to describe all others. In 
Prance persons enjoying all the civil and political privileges are 
known as citoijens whereas those who owe allegiance and are 
entitled to protection irrespective of their civil or political status 
are designated as 'nationalise. 

It has been suggested by some writers that the unenfranchised 
classes should be called subjects, while persons enjoying civil as 
TEeterm political privileges should be known as citizens. 

notiavJwed distinction, howevcr, IS arbitrary and unscientific 
All persons, living within the state and owing allegiance 
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to the sovereign authority are legally speaking subjects. But the 
practice in the republican states like Prance, Germany and the 
U. S. A. is to call the subjects citizens. The term citizen, 
however, is unknown to English law, which designates all citizens 
as the subjects of H^s Majesty. It should be noted in this connection 
that the term “subject” having been associated historically with 
the theories of feudalism and absolutism is looked with disfavour 
by the writers belonging to republican states. 

II. Principles Governing the Acquisition of Citizenship 

There are two general principles governing the acquisition of 
citizenship of a state The older principle adopted by the ancient 
Greeks, Eomans and Germans is known as the Jus 
Sa7igumis according to which the nationality of the S^ies’of*^ 
child follows that of the parents or one of them. In 
feudal times, however, when idea of territorial sovereignty emerged, 
the nationality of a person was determined by the principle of 
Jus Soil or J"ws Loci, that is, by the place of birth irrespective 
of the citizenship of the parents. At present states like Austria, 
Erance and Italy follow the principle of Jus Sanguiiiis, and 
treat children born abroad of citizens as citizens and children 
born of alien parents within the territory of the state as aliens. 
In England the common law recognises the principle of Jus 
Soli. But a statute passed in the reign of Queen Anne 
provides that children born abroad of British subjects England 
should be deemed to be natural-born subjects. Similarly, a 

m the United States of America, there is a combination of the 
principles of Jus Soli and Jus Sanguinis. The Fourteenth 
Amendment of the Constitution, adopted in 1868, finally adopted 
the Jus Soli principle, and an act of the Congress of 1855 
declares that all children born out of the jm'isdiction of the 
United States of fathers who are citizens should be considered 
citizens of the United States. The citizenship law of 1907 
requires from such children a declaration of intention of being 
citizen at the age of eighteen. Thus we see that owing to the 
combination of these two principles in the United States and 
in England children born abroad of citizens are treated as citizehs 
and at the same time children born within these states 
even of aliens are also regarded as citizens. Owing to the 
divergence of practice adopted by different states, conflict double 
might easily arise with regard to the determination of 
nationality of a person. Suppose a child is born of French 
parents, touring in the United States of America. The child 
will be considered a French citizen because the French law 
follows the Jus Sanguinis, and at the same time he will be 
deemed a citizen of the U. S. A. because the latter state 
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follows Jus Soil. Thus the person will have a double nationality. 
Such an anomalous position, is avoided by two means. .First, 
a state does not usually claim a person as citizen so long he 
remains outside its jurisdiction. Secondly, many states allow 
such persons residing within their limits the right to choose 
their nationality on attaining their majority. 

As regards the comparative merits of these two principles it 
may be said that the Jm Soh is illogical but the place of birth 
Merits of easily determinable. It is illogical m as much as 
the two it determines nationality by the mere accident of the 
principles Qf bii’th and does not take into consideration 

the political allegiance and cultural affinity of the parents of the 
child. In this respect Jus Sanguinis is more logical. But 
there are practical difficulties in the way of proving the parentage 
of a person. 


III. Modes of Acquiring Citizenship 

Citizenship of a state may be acquired by one of the following 
ways, namely, — 

(1) Birth within a place subject to the jurisdiction of the 
state including an embassy in a foreign country or through 
inheritance from a citizen father ; 

(2) Direct grant or conferment of the state ; 

(3) Indirect grant or recognition of citizenship through other 

Different maiTiage, legitimation, adoption, the 

ways of**^ purchase of real estate, long residence in the country, 
ciuzlnswp entrance into the public service of a state and the 

political incorporation of a foreign territory. 

The first of these processes,, namely, the acquiring of citizenship 
by birth has been discussed in the previous section. Of the 
other modes of acquiring citizenship the most important is that 
by formal grant of the state. 

Na+uralizafion 

The mode of conferring citizenship by formal grant of the 
state is generally called naturalization Prof. Garner observes. 
Process of Naturalization m the wider sense includes the besto- 
Na^ahza- wal of Citizenship on an alien m any manner whatever, 
■whether through legitimation, adoption, the naturaliza- 
tion of _ the children through the naturalization of the parent, the 
natm’alization of a woman through marriage 'to a citizen, natu- 
ralization through the purchase of real estate, through service m 
the army or navy or the civil service, through the operation of the 
law ot domicile, or through aunexation of foreign territory, etc.” 
In its narrower sense, however, it refers to the granting of citizen- 
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ship by a court or an administrative officer on the fulfilment of 
certain prescribed couditions by the ajiplicant. In the United 
States the piower to naturalize belongs to certain judicial tribunals. 
In Austria, France, Hungary and Portugal the higher administra- 
tive authorities are empowered to naturalise aliens. In England 
the right to grant or withhold the certificate of naturalization is 
exercised by one of the principal secretaries of state 

The conditions which must be fulfilled before acquiring citi- 
zenship differ from state to state. But generally the following 
conditions are insisted on — 

(i) A period of residence within the jurisdiction of the 
State. In the United States, Hungary, Great Britain, Japan 
and the Netherlands, this period is five years. In Japan 
if the wife of the applicant is a Japanese woman this S°Niura“-® 
period IS not required. In Austria .and Prance resi- 
dence for ten years is usually required before naturalization 
Eesidence for two years only is needed in xH'gentina, San 
Domingo, Switzerland, and Mexico , (li) the declaration of an 
intention to become citizen is required in almost all the states ; 
(111) taking of an oath of allegiance at the time of admission 
into citizenship ; (iv) the applicant for naturalization must 
have “behaved as a person of good moral character” ; (v) several 
states require security that the applicant and his family shall not 
become a public charge 

An additional restriction is put in the U. S A., where only 
“white persons” and “persons of African descent” are entitled 
to become naturalized Indians can acquire citizen- 
ship only by special acts or by treaty. The Chinese, dislrimina- 
Japanese, Burmese and Hawaiians are excluded. In 
addition to these, alien enemies, polygamists, and disbelievers 
in, or opponents of, organised government, or advocates of the 
assassination of public officers or members of organization or 
bodies teaching such doctrines are also excluded. 

Effect of Naturalization 

The effect of naturalization practically is to invest the alien 
with all the rights of a natural-born citizen. The British 
Naturalization Act declares that a naturalized subject 
shall be entitled to all political and other rights and Naturaiiza- 
privileges and be subject to all the obligations to 
which a natural-born Englishman is subject except that 
when he is within the limits of the state of which he was 
formerly a subject he shall not be deemed a British subject 
unless he has ceased to be a subject of that state in pursuance 
of its laws -or of a treaty stipulation. In the U. S. A. the 
naturalized citizens are not entitled to hold the offices of 
President and Vice-President 
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In England a distinction is drawn between naturalization 
and denization, the former being granted by a Parliamentary 
act, the latter by a grant of the Crown. This distmc- 
Naturaiiza- tion, however, has become practically obsolete. In 
Denization Belgium and France a distinction is observed between 
“Grand” and “Ordinary” naturalization. The Grand 
Naturalization alone confers full political equality with a person 
of native birth. 

Other modes of acquiring citizenship 

Citizenship may be acquired by legitimation by which an 
illegitimate child of a citizen father and alien mother is legiti- 
mized In some states, as for example, in Mexico and 
by^iegitamf- Peru an alien automatically becomes a citizen by pur- 
maMiage, chasiug real estates. If a territory is conquered and 

annexed by a state, the citizenship of the conquering 
acquired by the inhabitants of the conquered 
territory. It was by annexation that the inhabitants of 
Florida, Louisiana, Texas, California, x\.laska and Hawaii became 
citizens of the United States. The inhabitants of Porto Eico 
and the Philippines, the dependencies of the U. S. A., however, 
have not received the citizenship of the U. S. A. By marriage 
a woman generally loses her nationality and acquires the citizen- 
ship of the state to which her husband belongs. 

Domicile certificate in Indian Provinces 

The granting of Provincial Autonomy by the Constitution 
of 1935 has intensified the jealousy between one province and 
another. Many Provincial Governments have framed strict 
rules for granting Domicile certificates to those who are not 
natives of a province. But the curious feature of these rules 
is that the children born and educated in a province are not 
regarded as Domiciled, if their parents hold any property in 
any other province The Congress Working Committee have 
decided to treat as ‘Domiciled’ all those who have lived in a 
province for ten years consecutively and have been educated there. 
But up till now this policy has not been adopted in any province. 

IV. Citizenship in a Federal State and in the 
British Empire 

The inhabitants of countries having a federal system of govern- 
ment are generally vested with a double citizenship. They are 
citizens of the federal state as well as of the com- 
ponent unit of the federation. The one citizenship is 
i^afederai general or national, the other local. The problem 
which arises in this connection is which of them is 
primary and original and which one is derivative 
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Before the civil war in America, a school of writers held that 
citizenship of the United States was but the consequence of 
citizenship in some state. The result of the civil 
war, however, reversed this view. The Fourteenth ^es^i^the 
Amendment of the Constitution made the citizenship 
of the United States primary and original, and that of the state 
secondary In most cases state citizenship is obtained through 
the acquisition of federal citizenship But there are cases where 
the United States government has not conferred the rights and 
privileges of national citizenship upon a class of state citizens. 
Conversely, there are citizens of the United States, such as 
those resident in the territories, dependencies, and federal districts, 
who are not citizens of any particular state within the federation. 

In Imperial Germany state citizenship was original and 
primary, while imperial citizenship was derivative and secondary 
Imperial citizenship could be acquired only through 
the acquisition of the citizenship of a state. This 
conception and theory emphasised the 'particnlarist tendency of 
the German states. Hence under the present republican consti- 
tution of Germany the national citizenship has been made primary. 

In the Swiss federation one must first of all be a citizen of 
a canton and then he automatically acquires the citizenship of 
the federation. The act of naturalization is performed 
by the government of the canton in which the appli- 
cant is domiciled, and in accordance with its own laws, though 
the authorisation of the Federal Council is required. 

Citizenship in the British Empire 

There is no citizenship common to the British Common- 
wealth of nations. The Union of South Africa and the Irish 
Free State felt extreme repugnance to the term “British subjects” 
being applied to their respective citizens. They treat 
the subjects (citizens) of Great Britain as aliens 
The Union of South Africa has passed many laws 
restricting the privileges of Indians to hold property 
or practise certain professions. The Dominions have s”ate 
developed strong sense of nationality and the Statute 
of Westminster, 1931 has recognized it. 

V. Loss of Citizenship 

Citizenship may be lost m a variety of ways. The most 
common mode by which it is lost is the voluntary with- 
drawal of the citizen from the country of his origin and his 
naturalization of the state of his adoption. It is the 
general tendency of all governments not to put any renunciation 
hindrance in the way of renouncing the citizenship 
of a state. At first England and the U. S. A. held the theory 
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that a citizen could not of his own accord throw off allegiance 
for another. But in 1868 the Congress of the U. S. A. passed 
an act which asserted that “any declaration, instruction, opinion, 

order, or decision which denies, restricts, or impairs the right 

of expatriation was incompatible with the fundamental principles 
of this government.” In 1870 the British Parliament also 
allowed the citizens the freedom of naturalizing themselves m 
a foreign state. 

According to the laws oi many states acceptance of any post 
under a foreign government without the permission of the govern- 
ment to which the appointee owes allegiance, involves 
othermodcs a forfeiture of citizenship Citizens of Bolivia and 
citizenship Portugal lose their citizenship, if they accept a foreign 
decoration or title of honour. In some states, a person 
who deserts from the military or naval service is penalised by the 
loss of citizenship. In Latin America citizenship may be lost by 
judicial condemnation m certain cases Absence for a long 
period, say, five or ten years, causes the forfeiture of citizenship m 
states like France, Germany and Hungary. 

The process by which a citizen who has been naturalized 
abroad may be readmitted to citizenship is called reversion of 
nationality, repatriation and reintegration Tin’s may 
nauonahty * be effected m France and Belgium by returning home 
and making a formal declaration of intention to reside 
there, and by establishing a domicile. According to the British and 
American laws a citizen naturalized abroad may resume citizen- 
ship only by following the mode by which an alien is naturalized. 

VI. The Status of A’iens 

An alien in the political sense, is one who is a member of 
another state but in the legal sense he is fully subject to the juris- 
ciassifica ^ictiou of the state m winch he is domiciled or m 
tio^nof which he is temporarily sojourning. The aliens may be 
^ classified as those who are resident or domiciled, and 

those who are merely sojourning. Again they may be classed as 
belonging to the friendly state or to the alien state. The diplo- 
matic representatives, however, hold a peculiar position They 
are exempt from the jurisdiction of the state in which they are 
residing. According to International Law their place of residence 
IS regarded as part of the state which they represent. 

An alien enjoys t le rights of protection equally with the 
citizens. He has the right to sue and be sued m the law courts. 

But some states make some discrimination against 
piscrimina- certain classes of aliens on account of their race, or 
aliens creed or occupation. Thus the Nazi Germany treat 
the Jews harshly and unfairly An alien is liable to 
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pay all the taxes But lie is not liable to military conscrip- 
tion. , Great Britain and most of the states m the United 
States of Am erica permit the aliens to acquire and dispose of 
personal property in exactly the same term as enjoyed by a 
native-born subject Certain disabilities are attached to the 
condition of aliens Aliens can not enjoy political rights in 
any state. They are not eligible to any public office and are 
disqualified from exercising any national, municipal or other 
franchise A state has the right to expel aliens who are 
considered undesirable in any way But Hall observes that 
exjDulsion should be resorted to only m extreme cases and on 
sufficient grounds. These grounds should be placed before an 
international tribunal. 

VII. Rights and Dufies of a Citizen 

Right and Duty are correlative terms. One cannot exist 
without the other. Every right implies a corresponding duty. 
The correlative of a moral right is a moral duty and of a 
legal right is a legal duty. Like a legal right, a legal duty 
IS always enforced by the state. Rights and duties are really 
the s^ime facts looked at from opposite points of view. If, 
for example, Rama has the right of property m a house, 
others are under a duty not to interfere with the use of that 
house. Again, as the rights of Rama are respected by others, 
Rama should similarly abstain from interfering wnth the 
property belonging to others. 

In considering the rights of a citizen, they may be classified 
under two mam heads, viz., Ideal Rights and Legal mghtsofa 
Rights. “tizen 

Ideal Rights are those rights which are said to belong to all men 
by nature. The idealists hold that they are necessary for the 
development of man as man and that every man should strive 
hard to arrive at them. They cannot be treated as legal rights 
unless they are recognised and guaranteed to citizens by the 
state. Whatever their theoretical value may be, they do 
not deserve much consideration m the study of Political 
Science and hence can be dismissed. Yet it can not be ignored 
that m the progressive states legal rights have to seek to 
approximate to the ideal rights 

Legal Rights are the creatures of law and are enforced 
by the power of the state. They are not inherent but are 
acquired rights, — rights created by the state. Legal rights are 
of two kinds — (i) Civil and (ii) Political. 

Civil Eights are those rights which are enjoyed by the citi- 
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zens within the state. They are concerned, in the mam, 
with the protection of life and property. Every citi- 
Civii rights entitled to the protection of the state for his 

person and property against foreign invasions, against riots, 
insurrections, assaults and robbery. The law secures him 
his family rights, freedom of marriage, sanctity of home, sanc- 
tity of private correspondence, freedom of thought and speech 
and freedom of religious belief and conscience. In some 
advanced communities the rights of receiving education and of 
being provided with a vocation are also recognised. The reason 
why such rights are guaranteed to individual citizens is to 
enable him or her to attain the best that he or she is capable 
of. But it should be remembered that rights are relative to 
circumstances Thus for example the right of free speech 
should be restricted if it is found that in freely expressing 
himself a person is injuring some one else’s reputation, or that 
he is wounding some one’s religious susceptibilities, or that he 
is inciting people to violence or immorality. 

Political Eights are concerned with participation in the 
administration of the state. They consist of the following : — 

(a) the right of permanent residence m the country ; 

(b) the right to the protection of the state, even if 
the citizen is staying abroad ; 

(c) the exercise of the franchise ; 


(d) the right to participate in legislation ; 

(e) the right to hold public offices ; 

(f) the right to discuss freely governmental measures and 
policies, and to criticise officials and to freely express opinion 
on them. 


(g) Sometimes such general political rights as those of 
association, petition or free publication. 

In the exercise of these rights, a citizen must subject him- 
self to such a regulation as will compel him to enjoy them 
consistently with those of others and with the welfare of the 
community he lives in. 

Duties of a Citizen 


We have already seen that rights and duties are relative terms. 
Every right implies a corresponding duty or obligation. Citizens 
Obligations certain duties or obligations to the state in 

ofcitfzen^® return for the rights and privileges granted by the 
same to them. In other words, the state gives pro- 
tection to the citizens and confers upon them various benefits, 
and in return for these the citizens owe to the state certairi 
services or duties. These duties or obligations no citizen can 
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disregard without causing great injury to himself and to the state 
he li.ves in. The interest of a citizen is not something 

different from that of the state or government, because it 
is the body of citizens that constitute the state or government The 
well-being of the state means the well-being of the citizens. 
Let us consider a concrete example Suppose the state is 
threatened by a foreign enemy. It is the duty of the 
citizens to help the state m warding off the invasion Freedomof 
by offering military services But suppose the citi- boWup® 
zens instead of enlisting themselves in the army sit idle Sie stat^ 
The state is defeated m the war and is brought under 
foreign domination. The freedom of the state is gone and there- 
with that of the citizens. Hence it is evident that the interest 
of the state and that of the citizens are identical and no citizen 
should neglect the duties he owes to the state. 

The chief duty of every citizen is obedience to law. If one 
citizen disobeys the law and is not pumshed, other citizens may 
dare disobey it. The result will be chaos and con- 
fusion and there will be no government. Government 
upholds the state and the interests of the community. 

The community is larger than the state and the state is larger 
than the individual citizen. Hence any disobedience on the part of 
a citizen or citizens to the law is visited with punishment in order 
to safeguard the interest of the community, because individual 
interest is of little consequence as compared with general interest. 

Another duty of the citizen is allegiance to the state. Allegi- 
ance means the whole-hearted service of the citizen 
to the state. Thus allegiance may mean (a) service 
in war, (b) support of the public officers m the per- 
formance of their duty and (c) performance of other public duties. 

Service in war implies the duty of every citizen of defending the 
state against danger. If the state is involved in war with another 
state, the individual must be' prepared to sacrifice his 
own life for the safety of the state. Thus m help- 
mg to fm’ther the interests of the state, the citizen 
only furthers his own interest. In most states, military service 
IS compulsory to-day In others voluntary recruitment prevails 
m peace times and compulsory system is introduced in cases of 
emergency, i.e., m times of war 

Every citizen should support the police and the legally 
constituted authorities m the suppression of a 
not and revolution and the like. It is the duty 
of a good citizen to assist the authorities in ° 
maintaining peace and order within the state, and on no 
account should he do anything which can directly or indirectly 
disturb the public peace. 


Hi 
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The duty of allegiance also enjoins upon every citizen that 
he should give his services for public duties sueh as, 
holding public offices and recording his vote. In many 
dStils countries in the past, public duties of some sort were 
compulsory upon every citizen and this meant some 
hardship to him But in modern times almost all officers are 
regularly paid. So the holding of an office now-a-days is rather 
an advantage than an obligation. 

In some cases the salary attached to the offices is abnormally 
low. In these cases, too, the citizen has to accept the office 
at a considerable loss. A first-rate barrister elevated 
paymeS bench and a first-rate businessman politician 

appointed to the ministerial office are instances m 
which the salary attached to is very inadequate when weighed 
against the onerous nature of the duties involved. 

Again in modern democratic states, most citizens above a 
certain age possess a vote. It is true that every one can not 
occupy a definite public office but every one who is 
to’vofe^^^ physically fit can vote. The exercise of this power 

of voting is very important. The government rests 

on the will of the citizens. Unless the citizens express their 
will through their votes, they cannot complain if the government 
is not conducted to their satisfaction. Hence the duty of voting 
is not only a moral and political duty but also is a necessity 
for the good government of the state 

No government can be maintained without money and this 
Need of iP^oney must come m a large measure from the people 

punctual in the form of taxes. Hence they must admit the 

payment taxes, and they should 

punctually pay their respective measures of taxes. 

VIII. Hindrance to good Citizenship 

The excellence of a government depends on the capacities of its 
standard of These are intelligence, self-control and consci- 

c?ttaenship Without tliese qualities, no good citizenship is 

ct sens IP pQggj] 3 |g average citizen is much below the 

required standard, for he is usually wanting in the one or the 
other of the qualifications. An average man is one of the nnits 
of men which compose the majority. 

The obstacles that stand m the way of the proper discharge of 
the civic duties are mainly three in number • — (1) Indolence, (2) 
Self-interest and (3) Party-spirit. 

They are great- obstacles m the way of the proper performance 
of civic duties. Duties which do not satisfy the individual self- 
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interest of a man are seldom carefully attended to In public 
affairs the spring of self-interest is absent Hence public 
duties are sometimes neglected , very few persons ° “ 
take them as imperative. Thus when a citizen finds that others 
about him can afford to do without performing their civic duties 
and that he is but a unit in a million, he becomes indolent. Therefore, 
it IS no wonder that even the best men are sometimes found un- 
willing to exercise their right of voting or to serve on Munici- 
palities, District Boards and other self-governing institutions. 

Education and the press have done much, no doubt, to de- 
crease indolence, yet there are several causes which 
tend to increase it. They are an indulgent spirit, Jin’dingto 
vast size of the modern states, less independence in 
huge communities and other interests competing 
with politics. 

Indulgent spirit has fostered indolence m no mean degree In 
ancient Greece no breach of duty, either by commission or by omi- 
ssion, was tolerated. On the contrary it was promptly punished. 
Hence a citizen had to perform Ins duties carefully and betimes. He 
could not overlook them. Sometimes in order to per- 
form them, he had to be stern and inflexible in his 
dealing's with other citizens. Suppose a citizen proved 
unworthy of his office The duty of the citizen would be to 
express his disapprobation of the citizen in office by words and 
deeds, and his anger against him, to expose his faults, to eject 
him from his office and to punish him. But m modern times, 
the whole outlook of the duties of a citizen has changed. Manners 
having grown gentler and passions less violent, citizens have 
growm unreasonably indulgent tow^ards one another even for their 
laxity m the performance of their important civic duties. 

The Greek city-states were small. Hence every citizen could 
take an active part in the administration of the states The 
modern states have a tendency to expand and thus 
a citizen with a single vote is like a drop of water in an modem 
ocean. Yet it must not be thought that his respon- 
sibihty in the administration of the state is becoming less onerous, 
because his share in the same is getting smaller. On the other 
hand, this responsibility increases in proportion wdth the power 
that the state wields The most difficult duty of a citizen is to 
fight bravely for his convictions when he is m a minority. The 
task is difficult in proportion to the vastness of the community. 
Interests in various departments of culture, viz , art, science, 
literature, sports, trade and commerce, interfere with the discharge 
of the civic duties. 

The indolence may express itself in anv one or more Manifesta- 

„ , ^ n ^ - tions of 

of the following ways I indolence 
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In democratic countries, efficient administration depends, to 
a great extent, upon the proper exercise of the privilege of voting. 

“The government rests on the will of the people, and 
Neglect to xmless the people express their will through their vote, 
they cannot complain if the government is not con- 
ducted according to their desires.” 

People who have leisure, wealth and brain should be in office 
to serve the state. But they avoid public life for 
enjoyment. This can be ascribed more to their 
o1mV° thoughtlessness than to any conscious indifference to 
the call of duty on their part. 

It is the duty of every citizen to help the government m 
Neglect to putting down riots and insurrections and warding off 
fight foreign invasions. 

Negligence in the performance of civic duty may be ascribed 
to the following causes . — 

Neglect to Want of time and opportunity after their hard 

study and struggle to earn their bread 

pubifc (b) Imperfect education which makes it impossible 

question foim an independent opinion on any ques- 

tion of public interest 

Self-interest is a dominating passion with man and impels him 
to abuses which affect the efficient administration of 
ieff-liSrest state. Some of them are . — Buying of votes. 

Candidates for high public offices sometimes bribe 
voters who vote for unfit candidates. Voters often elect 
their own men m order to avoid the burden of taxes and to shift 
them upon other persons, classes and areas. 


Party-spirit is not altogether a bad thing. It brings m a 
Party spirit emulation between the parties and helps to 

ar -spin ^ extent, the efficient administration of the state. 
But it IS not an unmixed good It becomes dangerous when men 
blindly follow a leader with a view to seek their own interest and 
prestige at the cost of the public interest. 



CHAPTER VII 

THE CONSTITUTION OF THE STATE 


I. Definiiion of a Constitution 

Austin defines a constitution as “that which fixes the 
structure of the supreme government.” The 

structure or manner of organisation of government Three func- 
depends largely on the arrangement and distri- covlmment 
bution of the thi'ee functions of government — the 
legislative, judicial and executive. Every state must have a 
collection of forms by which the legal relation between the 
magistracy and subjects is determined and m accordance with 
which the exercise of the power of the state is regulated. 

A system of laws and customs established by the sovereign 
power of a state to determine the formation, powers and mutual 
relations of the various bodies which exercise the func- 
tions of government is known as the “constitution” of Dicey’s 
the state Hence Dicey defines a constitution as the consmuUo’n 
product of “all rules which directly or indirectly affect 
the distribution or the exercise ot the sovereign powers m the 
state ” In popular use, however, the established form of govern- 
ment IS called the constitution The term is also sometimes used 
to designate an imaginary ideal, as when we speak of the theory 
of the constitution, meaning thereby some supposed principle to 
which the constitution should conform 

Lieber in his Political Ethics observes, “constitutions are the 
assemblage of those publicly acknowledged principles ’which are 
deemed fundamental to the government of a people. 

They refer either to the relation m which the citizen afprin“iTiVs 
stands to the state at large, and, consequently, to the 
government or to the proper delineation of the various 
spheres of authority They may be collected, and may have been 
pronounced at a certain date, such as the constitution of the 
United States ; or the fundamental principles may be scattered, 
m acknowledged usages and precedents, m various charters, privi- 
leges, bills of rights, laws, decisions of courts, agreements between 
contending or otherwise different parties, etc., such as the consti- 
tution of Great Britain is.” 

II. Classification of Constitutions 

Classification of constitutions is necessary for a proper under- 
standing of the peculiar character of a particular constitution. 
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Constitutions were classified in ancient G-reece on a numerical or 
quantitative basis If sovereignty or supreme power is vested in 
one person it is Monarchy ; if m the ‘few’ persons, it 
Soniut^hJ IS Aristocracy: and if in the many' it is Polity Aristotle, 
^orfd^ the father of Political Science, added an ethical 
differentia to this numerical classification. If the king 
rules for his own selfish advantage and not for the common good, 
monarchy will degenerate into tyranny. Similarly, if the ‘few’ 
rule for their own interests, aristocracy will degenerate into 
oligarchy , and if the ‘many’ rule for promoting their own class 
interest only, polity will degenerate into democracy Aristotle 
further points out that m the classification of constitutions the 
question of number is accidental, that of wealth is essential. 
Hence, if m a state the rich form the majority and if they rule m 
their own interests the constitution would be oligarchical and not 
aristocratic. 

Substantially the same principles of classification were adopted 
during the Middle Ages. The great English philosopher Hobbes, 
however, did not wholly approve of the Aristotelian scheme and 
Modern Certain modifications in it. Neither the Aristotelian 

ciLsmca- classification, nor its modification by Hobbes is quite 
satisfactory so far as the constitutions of the present day 
are concerned. Modern constitutions may be broadly divided into 
two categories, namelj*, democracy and dictatorship Democracy is 
said to prevail wherever the ultimate political authority rests with 
the people But in practice it is found that universal adult fran- 
chise alone is not sufficient to make the general body of citizens 
the real depository of political power. Some sort of equality in the 
distribution of wealth is absolutely necessary for the exercise of 
effective control by the people over the governmental machinery. 
There are, again, many points of difference between one democratic 
state and another The type of democracy prevailing m England is 
not the same as that which prevails m the U. S. A. The democracy 
of Switzerland is quite different from that of England and America. 

Democratic constitutions may be divided into Federal or 
composite and Unitary or simple. A Federal state is a union of 
several states, which retain their independence in home 
affairs but combine for national or general purposes, 
as in the United States of America or Switzerland. 
England, France, Spam and Italy are Unitary states. 

A second basis of classification may be found m the methods 
by ’which constitutions are altered. If a constitution is to be altered 
and amended in a particular way different from that m 
Filxibie which laws are usually made, it is called a Bigid 
constitution. If a constitution can be amended by the 
ordinary process of law-making it is called a Flexible constitution. 
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In the English constitution alterations can be made in exactly the 
same way in which ordinary laws are passed. But m America it is 
very difficult to alter or amend the constitution. The American 
Congress has no power to alter the constitution of the United 
States, wffiile the English Parliament can change the English 
constitution in any way it likes. In other words, the English 
Parliament is the sovereign body but the American Congress is not. 
A Rigid constitution must be a written one but a written 
constitution may or may not be Rigid Constitutions modelled on 
that of England are written but not invariably rigid. 

A third basis of classification of constitutions is the relation of 
the Executive to the Legislature. If the Executive be subordinate 
to the Legislature the constitution would be Parlia- 
mentary ; if the Executive be co-ordinate with the Presidential 
Legislature it would be Presidential The constitutions mentary 
of Great Britain, Belgium and France belong to the 
former type and that of the United States to the latter type. The 
ministers in England are responsible to Parliament, while the 
ministers in the United States are responsible to the President, 
the head of the Executive. In America, the Legislature, Executive 
and Judiciary have co-ordinate powers w'lth and are absolutely 
distinct from one another. 

Democracy no longer holds the political field uncontested. 
Dictatorship has become a powerful rival of democracy to-day. 
It prevails in Germany, Italy, Russia and m the 
countries which have been annexed or subjugated by Dictatorship 
these states recently. These dictatorships have arisen 
out of three kinds of crises — the dissolution of long-established 
autocracies, the failure of democracy m the newr countries 
created by the Peace Treaties of 1919 and the failme of 
democracy in the old states like Italy and Germany. Russia, 
Turkey, Portugal and Spain were all involved in the problems 
of finding a substitute for a government which had collapsed 
and of modernizing a backward country. Dictatorships may 
be divided into two groups— totalitarian and political The 
totalitarian dictatorship has the following characteristics— the 
existence of a single partjL wuth a prohibition of all other forms 
of political organization, an exaltation ot the leader of the 
party as an autocratic ruler, and a determination to subordinate 
every aspect of national life to the creed of the ruling party. 
Political dictatorship, which prevailed m Poland and Yugoslavia, 
attempted to deal only with a political crisis and not to revolu- 
tionise the whole social and cultural life. 

III. Written and Unwritten Constitutions 

Some writers draw a line of distinction between the consti- 
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tutions whicli are written and those which are unwritten. A 
written constitution is one in which most of the provisions 
are embodied in a formally enacted document or a number of 
documents A written constitution is the result of deliberate 
efforts to put down m a systematic form the broad principles 
of Governmental organization. An unwritten constitution, on 
the other hand, grows from precedent to precedent in course 
of time It IS made up largely of customs, usages, judicial 
decisions and a number of statutory enactments. Written constitu- 
tions are made either by a constituent assembly or by the legisla- 
tive bodies. It may be granted by kings and princes also. 

The distinction between written and unwritten consti- 
tutions, however, is not based on any scientific principle 
There is no constitution which is wholly written 
bitweenthe 01' wholly unwiitten The English constitution is 
unreal unwritten one. But a large part of the 

constitution is already written The Great Charter of 
1215, the Petition of Eight of 1628, the Bill of Eights of 1689, 
and the Act of Settlement of 1701 are important statutes 
which curtail the prerogative of the king. Personal liberty of 
the subjects is guaranteed by the Habeas Corpus Act of 1679 ; 
the qualification for voters is defined by the Parliamentary 
Acts of 1918 and 1928 and the Local Government in England 
is carried on according to the statutes of 1835, 1888 and 1894. 
These and other statutes, however, form only a small part of the 
whole constitution. The exact political function of the king, 
the relations between the House of Commons and the Cabinet, 
the position and functions of the Cabinet, and the relation 
between the ministers and the Civil Service are not to be found 
in any statute. The English constitution is, therefore, partly 
written and partly nnwritten The constitution of the United 
States of America is said to be a written one But there has 
grown up a large body of unwritten conventions round the 
written constitution The constitution of the U. S. A is 
contained in the official edition in 31 pages only ; but many cases 
have been fought over the interpretation of the clauses, and when 
the clauses of the constitution are set down with these cases as 
many as 700 pages are needed This shows how even the most 
elaborate written constitution expands by judicial interpretation 
and growth of conventions 

It is often said that a written constitution safeguards the 
liberty of subjects better than an unwritten constitution But 
this is not true. The old German constitution was 
iwiividuai^ a Written one, but it did not guarantee individual 
consmu^ren liberty. Individual liberty is protected, not by cons- 
titutional declarations but by the impartiality and 
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independence of the judiciary. The distinction drawn between 
written and unwritten constitutions further misleads us to 
believe that all laws must be m a written form and there can be 
no customary law. 

IV. Flexible and Rigid Conslitu+ions 

A Flexible, (or elastic) constitution is one which is, by its 
inherent nature, capable of change or modification by the same 
body and same method of action by which any other 
law can be passed, repealed or amended. That is. Definition 
a flexible constitution is one which possesses no cJStSon 
higher legal authority than ordinary laws and which 
may be altered in the same way as ordinary laws. Thus a 
flexible constitution is identical with the unwritten constitution 
of the other classification. The one notable example of this 
form of constitution is that of Great Britain, because the 
Parliament can change any law, ordinary or constitutional. 

A Eigid (stationary or inelastic) constitution is one which 
by its inherent nature is with difficulty changed It cannot 
be altered by the ordinary legislature acting m the 
ordinary way. It is hard and fixed. It can be Meaning of 
repealed or amended by a special process and by a ututfo'n 
special body other than the ordinary legislature to 
which ordinary laws owe their being The written constitu- 

tions of the United States of America and France are rigid. 
It must be noticed that all written constitutions are more or 
less rigid. 

The great merits of a flexible constitution are its elasticity 
and adaptability. Being alterable with the same ease and 
facility with which ordinary laws are changed, 
it can adjust itself to the new changing conditions of Mentsof 
the society. It is particularly adapted to the needs constitution 
of a progressive state. At a time when the popular 
passion rises very high and demands change in the constitution, 
it insures a legal means of satisfying the popular cry by meeting 
the same half-way without risking a wholesale change in the 
constitution or a revolution. That is, whenever any change 
becomes necessary, it can be readily effected without any great 
difficulty. 

A flexible constitution lacks m permanence, as it can be often 
twusted or bent so as to meet the emergencies or the changes 
in the popular opinions. It is more or less unstable 
and hence cannot be relied upon as permanently instability 
safeguarding the rights and liberties of the people, 
particularly in a community whose training has been imperfect 
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or which IS subject to fits of political apathy alternating with 
those of intense zeal for reform. 

The great merits of the Eigid constitution are certainty, 
definiteness and stability. Its provisions being embodied in a 
Merits of written instrument with great care and deliberation, 
Rigid * ” _ its alteration is very difficult. It cannot be bent and 
constitution accoi’diug to the demands of the moment. 

Hence it is less likely to be affected by the violent changes of 
popular passion. 

The Eigid Constitution has certainly some drawbacks, too. 
The most notable one is that if changes become necessary, 
they can not be introduced except with the greatest 
brelfc*!a ^ difficulty. Hence when such a constitution does not 
suit the existing conditions, the temptation for violat- 
ing the same becomes awfully accentuated. 

V. Amendment of Constitution 

Amendment of the constitution becomes a crying necessity 
when any vital change of circumstances or development of new 
interests arise in the country. The constitution 
^^nd'ng becomes a stumbling block to the growth of a nation’s 
constitution life, when it refuses to adapt itself to the progress 
of time. The merit of the flexible constitution lies in 
this that it can be stretched and bent so as to meet emergencies 
without breaking the framework and when emergency has passed 
it slips back into its old form like a tree whose outer branches 
have been pulled aside to let a vehicle pass 

In the case of flexible constitution, every part of it can 
be expanded, cm’tailed, amended, or abolished by the ordinary 
legislatm’e with as much ease and as freely as other 
^fFieri“f“* ^^ws, e.g., that of Great Britain and Italy. The 
constitution flexibility of the English constitution is said to be at 
once its glory and danger. The safeguard against 
any violent or abrupt change m the constitution in England 
lies in its “reverence for the laws”, in the conservative instinct 
of the race. 

In the case of the Eigid Constitution, it can be changed only 
by some extraordinary method of legislation. The constitution 
of the U. S. A. prescribes four possible processes of amendment • 
Method of Two-thirds of both Houses of the Congi-ess 

fh/co^nsti propose amendments, or (2) the legislatures of 

^tion^u two-thirds of the several states shall call a conven- 
ts n amendments, and ratification 

shall take place by (3) three-fourths of the legislatures of the 
several states, or (4) by conventions of three-fourths of the 
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several states. In practice, however, amendments have taken 
place by proposal by the Congress and ratification by the legisla- 
tures of the States But the ‘two-thirds of the Congress’ has been 
interpreted as two-thirds of a quorum. A quorum is defined 
in the Constitution as a majority of each House. The procedure 
of amending the constitution of France is much more simple 
than that of the U. S. A In France, the Senate 
and the Chamber of Deputies propose an amendment “ ani’^^ 
by separate resolutions. If it is passed by an absolute 
majority m both the houses, the Chambers meet together in a 
jomt sitting, called the National Assembly. An absolute 
majority of the total number of members is necessary for the 
final acceptance of the amendment. In Australia the proposal 
for an amendment must be passed by an absolute majority of 
each House of Parliament. If there is disagreement between 
the two Houses, the House proposing it may pass it again after 
an interval of three mouths with or without amendments offered 
by the dissenting House and then refer it to the electors for 
acceptance. Whether the two Houses agree or not the proposed 
amendment must be submitted to the electors between two 
to six months after the passing of the bill by one or both the 
Houses^ If it IS passed by a majority of all the electors voting 
and by the majority of states, it becomes valid. 

The procedure of amending the constitution m Switzerland 
combines the advantages of easy change with that of attaching 
extra majesty to the constitution. Separate processes 
are prescribed for total and partial revisions One of smtlfriaVd 
the Houses or both the Houses may pass a resolution 
for total revision. Fifty thousand voters may also demand 
a total revision Then the matter is referred to the people and 
if they accept it, new elections of both the Houses to prepare the 
revision takes place In case of partial revision the proposal 
IS made either by the two Houses or by petition of 50,000 
voters. The proposed amendment must, then, be referred to 
the people and accepted by the majority of voters and by a 
majority of the Cantons. 



CHAPTER Vm 

FORMS OF THE STATE AND OF GOVERNMENT 

1. Forms of the State 

All states are alike m tkeir essence All must possess territory, 
population, government and sovereignty All states are alike 
Struct rai Sovereign. Hence from the logical point of view it 
diHeren«s Is iiiipossible to classify states The only way in winch 
in states gtates mav be differentiated is according to structural 
peculiarities of their governmental organisation. 

Some writers have classified states from the standpoint of 
their physical elements, i.e , according to their size and 
population They have thus divided states' into “city 
cnterfoT state”, “national state”, and “world empire ” But 
^ ^ this IS a mere historical description of states and not 
their logical classification 

Well-known writers like Leacock and Garner have devoted 
chapters m their hooks to the classification of states. But 
Leacock himself quotes with approval the following 
ciassifica- remark of AVilloughby — “It need not be said that 
go°“era- there can be no such thing as a classification of 

noTof%\ates states. In essence they are all alike, each and all 
being distinguished by the same sovereign attributes ” 
Garner divides states into monarchies, aristocracies, and demo- 
cracies on the basis of the number of persons m whom the 
sovereign power is vested. But this division falls more properly 
under the heading, forms of government, than under forms of 
the state. He again divides states into simple and composite, 
but in a foot-note admits that “the terms “simple” and “com- 
posite” are m strictness descriptive of forms of government 
rather than forms of state.” 

ii. The So-casled Mixed States 

Many writers have conceived the idea of labelling governments 
in which the several features of monarchy, aristocracy and 
democracy are united in varying proportions as Mixed states. 

^ Plato, Aristotle, Tacitus and many mediaeval and 
MfledStates modem writers accepted this designation. The consti- 
tution of the Roman Republic, having consuls, senate 
and popular assemblies to represent the monarchical, aristocratic 
and democratic principles respectively is held forth as an example 
of the Mixed constitution. Similarly, the King, the House of 
Lords and the House of Commons in England are said to represent 
the three forms of government 
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But modern writers like Lewis and Bluntschli have shown the 
absurdity of the term, 'Mixed state.’ Thus Lewis observes, — 
“Monarchy is the government of one, aristocrac}^ No mixed 
of more than one , therefore, as a state cannot be 
governed both by one person and by several, it cannot ® 
at the same time, be both a monarchy and an aristocracy. 
Aristocracy is a government of less than half, democracy of more 
than half the community ; therefore as a state cannot, at the 
same time, be governed by more and less than half it.s members, 
it cannot be, at the same time a democracy Still less can it 
be governed by one, by a minority, and a majority of its members 
all at once.” From the standpoint of the necessary unity of 
sovereignty, Bluntschli says, — “Such a mixture as this does not 
create a new form of state, for the supreme governing power 
IS still concentrated in the hands of the monarch, or of the 
aristocracy, or of the people. 

111. Other Classifications of Governments 

Up to the middle of the XVIIIth century the Aristotelian 
classification of governments held the ground. Then Montesquieu 
in his Spirit of the Law (1748) proposed a division into republican, 
monarchical and despotic governments. According to him, the 
Bepublican government is that “in which the people 
as a body, or even a part of the people, has the tion 
sovereign power , monarchical, that m which a single 
person governs, but only by fixed and established laws ; 
whereas m despotic government a single person, without any 
law or rule, conducts everything according to his will and 
caprice.” Eousseau classified governments into monarchies, 
aristocracies and democracies and sub-divided aristocracies into 
natural, elective and hereditary. 

While accepting three-fold divisions of Aristotle, Bluntschli 
adds a fourth form, namely Theocracy, the perverted form of 
which IS Idolocracy. He defines Theocracy as that 
form of government “m which no human authority 
has been recognised, in which the supreme power has 
been attributed either to God, or to some other super-human being 
or to an Ideal. The men who exercise rule are not regarded as its 
possessors, but 'as the servants and viceroy of an unseen ruler. 
“In early societies, e.g. among the Jews or the Moslems the 
influence of theocratic societies was very great. But it may be 
pointed out that though the sovereignty may he imputed to God, 
yet His will must be humanly interpreted and enforced either 
through a prophet or a body of priests. From the standpoint of 
political science and constitutional law that prophet or body of 
priests is or are the actual legal sovereign. Hence in Political 
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Division o£ 
Govern- 
ments 
according to 
structural 
peculiarities 


Science there is no place for Theocracy, which mnst be treated as 
a form of monarchy or aristocracy as the case might be. 

The great American publicist, Burgess divides governments 
according to administrative principles and structural peculiarities. 

His four canons of distinction are : — (1) the identity 
or non-identit}' of State and Government. He uses the 
word government to describe the ordinary administrative 
and legislative organs, and the State to designate the 
body politic as organised in constitutional convention, 
or otherwise, for the creation of fundamental or constitutional 
law ; (2) the consolidation or distribution of governmental powder ; 
(3) the tenure of office of public officials ; and (4) the relation of 
the legislature to the executive, that is, whether the government 
be presidential or patliamentarv In accordance with these 
principles he characterises the United States Government as a 
democratic, limited, representative, federal, co-ordinate, elective 
and presidential Government. The government of England is 
at the same tune democratic, aristocratic and monarchic, 
centralised, co-ordinate, partly elective, partly hereditary, and 
parliamentary This division is rather a description than a 
classification of government 

The most scientific and practical classification of goverhments 
Mamot’s beeu proposed by Sir John Marnot. Harriot finds 

cks^fica® that it IS impossible to classify governments on a single 
principle and hence he adopts a three-fold basis 


Modern governments might be divided into Federal or compo- 
site and Unitary or simple. A Federal Government is one m 
which the constitution divides the powers of government into 
two groups and distributes them between a common central 
government and the various local governments. The government 
of the United States of America is an instance of a federal union 
composed now of forty-eight states. At Washington, this union 
has a central government upon w’hich the national constitution of 
Sphere of countiT has coufeiTed certain powers of general 

activity IS character affecting the entire country, and has left all 
well defined pow’crs (with somc expi'ess exceptions) to the 

states themselves so that the local governments may act 
independently m so far as matters of local interest are concerned. 
Thus wffiile such matters as commerce, foreign affairs, war, coinage 
of money and the like, are under the control of the central 
government in the interest of the whole country, each state is left 
free to frame its owm system of local government, to enact its own 
laws of marriage and divorce, the press, religion, education, 
business, labour etc. Thus it has two sets of governments — the 
one central and the other local The central government is 
entrusted with matters w'hich require to be uniform throughout 
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the country, while each state or local government is entrusted 
mainty with the administration of matters of local interest. In 
other words, each of them has a well-defined sphere within which 
it can act without interfering with, or being interfered with, by the 
other The United States of America, Switzerland, Canada and 
Australia have federal governments 
^ In a Unitary form of government the constitution itself does not 
divide the powers of government between a common central 
government and the local govermneiits. In this system, ^unitary 
the constitution confers all the powers on the central 
government which may in its turn delegate some of 
them to the local governments, reserving to itself the powers of 
withdrawing them at its discretion In other words, the different 
states constituting the entire state are at the mercy of the central 
government which can deal with them m any way that it thinks 
fit and proper The governments of Great Britain, France, 
Belgium, Italy and most of the other states of Emope belong to 
this class. That is, the countries, cities and boroughs of England, 
the departments of France, Provinces of Belgimn and Italy are 
all subject to the control of their respective central governments ; 
yet they enjoy almost as much local autonomy as the American 
states ' 

Government may be classified as parliamentary as presidential 
m accordance with the relationship of the executive to 
the legislature. Leacock has thus defined these two tary and 
types — “In a parliamentary government the tenure of Government 
office of the virtual executive is dependent on the will 
of the legislature ; m a presidential government the tenure of 
office of the executive is independent of the will of the legislature. 

The Cabinet or Parliamentary system has for its organs of 
government : — (1) A titular Executive head of the State, either 

elected for a term of years as in France and Portugal, pg^-uiiarities 
or hereditary as m Britain, Italy, Holland. Belgium, of^ParUa- 
Greece and Norway. The titular head is not respon- 
sible to the Legislatm’e nor ordinarily removable by it. 

He may be called President as in France, but as the real execu- 
tive power IS not vested in him, the form of government is not 
called Presidential. (2) A group of Ministers, virtually if not 
formally, selected and dismissible by the representative Legisla- 
ture, and responsible to it. This group is known as the cabinet. 
(3) A legislature elected for prescribed term of years but liable 
to be dissolved by the cabinet. The best examples of the parlia- 
mentary executive are to be found m France and England. 

The Presidential form of Government may be best illustrated by 
the constitution of the U S. A. The Presidential System 
consists of (1) the President, who is the real executive 
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head of the State He is elected by the people for a term 
of years and is not removable by the legislature 
except by the rare process of impeachment. He 
Presidential ^ member of the legislature but entitled to 

address it (2) A group of ministers, appointed and 
dismissible by the President. The ministers are not allowed to 
sit in the Legislature, and are not responsible to it (3) A 
Legislature usually consisting of two Chambers, elected by the' 
citizens for a term of years. It cannot be dissolved by the head 
of the executive. But the President can veto the laws passed by 
the legislature, which however can enact them by repassmg them 
by a majority of two-thirds in each Chamber. 

The designation of this form of government as Presidential is 
not a happy one. “The word presidential government,” says 
Leacock, “is somewhat a misnomer,” since a presi- 
eillutive dential government may not have a president, and a 
country which has a president need not have a presi- 
dential government. Thus in Imperial Germany, there was no 
President, though the government was really of a presidential type. 
Conversely, in France there is a president but the Government is 
not presidential. Hr. F. Strong prefers the term “fixed executive” 
to “presidential Government.” He divides governments on 
five grounds . (1) The nature of the state to which the con- 
titution applies — it may be unitary, federal or quasi-federal ; 
(2) the nature of the constitution itself — it may be rigid or 
flexible ; (3) the nature of the legislature — on the one hand the 
principles of manhood suffrage and single-member constituency 
may obtain and the second chamber may be elective or partially 
elective ; on the other hand the principles of adult suffrage and 
multi-member constituencies may obtain and the second 
chamber may be non-elective , (4) the nature of the executive — 
it may be parliamentary or non-parliamentary ; (6) the nature of 
the Judiciary — the Common Law or Administrative Law may 
be applicable to it. 

IV. Parliamentary and Presidential Governments 

The Parliamentary type of government can succeed only where 
the Party system has been highly developed The merit of the 
^ Parliamentary system are the following : — When the 

men? of’ Execiitive IS Supported by the majority m the Legis- 

Mature, it can work with the maximum of vigour and 
promptness The ministers by their presence m the 
Legislature can correctly interpret the will of the 
Assembly ; and the members can by their right of question- 
ing ministers call attention to any grievances felt by their 
constituencies or by the public. The close harmony between the 
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Legislature and the Executive enables the Cabinet to pass 
through such legislation as it thinks necessary If anything goes 
wrong people can fasten responsibility on the party in power. 
The Parliamentary system brings able men to the front and gives 
them a position from which they can prove their ability. When 
a cabinet falls, the transfer of power to another is a comparatively 
short and simple matter. 

But these merits of the Parliamentary system are balanced by 
serious defects It intensifies the party spirit and keeps it to the 
look-out for discrediting the other. Much time is wasted 
in useless debates, which are protracted by the oppo- 
sition with the hope of discrediting the cabinet. If the the ministry 
ministers are subservient to the members as m France, 
or to the Parliamentary caucus as in Australia, they lose the 
respect of the nation On the other hand, if the ministers render 
the members comparatively powerless, as in England, the credit 
of the Legislature is lowered thereby. The stability of the executive, 
under this system, depends on the strength of the Party system. 
In France, owing to the prevalence of the group 
system, the composition of the executive is constantly 
changing, winch is a bad feature m any government. 

“A system which makes the life of an Administration 
depend upon the fate of the measures it introduces 
disposes every cabinet to think too much of what support it can 
win by proposals framed to catch the fancy of the moment, and 
to think too little of what the real needs of the nation are ; 
and it may compel the retirement, when a bill is defeated, of men 
who can* be ill-spared from their administrative posts.” — 
(Bryce) . 

The Presidential system makes provision for safety, rather than 
speed. The President being once elected, cannot be disturbed by 
the whims of the party feeling and the transient modes p.^.i^entiai 
of the electorate or the legislature But the separation 
between the executive and the legislature provides no muchto 
certainty that the Legislature will carry out the wishes 
of the Administration, however reasonable. “The Presidential 
system,” says Bryce, “leaves more to chance than does the 
Parliamentary. A Prime minister is only one out of a cabinet, 
and his colleagues may keep him straight and supply qualities 
wanting in him, but everything depends on the character of the 
individual chosen to be President.” 

In Presidential form of government, the executive is consti- 
tutionally independent of the legislature as regards his 

tenure and to a large extent also as regards his policies the 
and acts. Hence follows greater concentration of respoii- system 
sibihty m the executive and with it stronger formulation 
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of policy It is best suited to a country which has a 
federal type of constitution In presidential form of govern- 
ment, the dual control of plural executive is avoided, and 
the sphere of the executive as well as of the legislature is strictly 
defined by the constitution. 

The defect of Presidential government lies in the fact that the 
executive has little control over the legislature There is the 
danger of deadlock between the two organs of the 
Dements government, the executive and the legislature. The 
advantage of close relation between the executive and the 
legislative department is therefore absent. The Executive, being 
irresponsible to the legislature, cannot be turned out of office when 
the House of Bepresentatives wishes it. The executive will 
continue in its office as long as its tenure permits In times of 
crisis, under the parliamentary form of government, the cabinet 
can choose a leader for guidance, but under a Presidential form 
this cannot be done. “Constitution cannot be altered by any 
authorities within the constitution, but only by authorities without 
it. Every alteration of it, however urgent or trifling, must be 
sanctioned by a complicated proportion of state or legislatures.” 

V. Bureaucratic Form of Government 

“A bureaucratic government is one which is composed of ad- 
ministrators especially trained for the public purpose, who enter 
the employment of the government only after a regular course of 
study and examination, and who serve usually during good 
behaviour and retire on pensions.” They are subject to a very 
rigid discipline. They have to devote their time to the discharge 
of the public duties and are not allowed to have any other 
occupation. In this system, government service has 
bctw«n Diore or less the complexion of a profession and the 
Ind^oifticai officials acquii'c and develop a sort of routine life, 
twining of They tend to become a class having no touch with the 
rest of the population. Such a government is neither 
responsible to the people nor much affected by public opinion. 
It is, in short, very largely a government of men rather than of 
laws. It thinks more of form than of substance. Its officials 
being specially trained for the public purpose, it ensures an 
efficient administration. But efficiency of administration is not 
always the sole end or test of a good government. Besides, it 
does not foster patriotism, self-reliance or loyalty. Again some 
of the most important ends of the political system, vk., the edu- 
cation of the people in political matters, the stimulation of popular 
interest in political matters, and the cultivation of loyalty and 
patriotism on the part of the masses, cannot be accomplished 
under the bureaucratic system. 



VL Merits and Demerits of Monarchical Government 

Monarcliy is the oldest and almost universally prevalent form 
of government in early and primitive societies. When a tribe is 
to fight for its very existence against a host of enemies, 
when peace and order is to be maintained m a commu- monarchy 
nity, the rule of a strong man is conducive to the best ^ 

interests of all concerned. It is the monarch who proves to be 
the chief source of unity in a community m which disruptive 
forces are naturally very strong. 

Examples of two forms of monarchy are found m history — 
Absolute Monarchy and Limited Monarchy Absolute Monarchy 
denotes that the final authority m making, interpreting 
and executing law belongs to the king Absolute ^o®°rchy 
Monarchy is often characterised by vigour and energy ^ 

of action, unity of counsel, promptness of decision and simplicity 
of organisation. On the eve of the modern age absolute monarchs 
like Louis XI of France, and Ferdinand and Isabella of Spam 
curbed the centrifugal tendencies of feudalism and brought about 
national unification. The sovereignty of national state is due to 
the absolute monarchs In the eighteenth century we find the 
absolute monarchs guided by the principle of enlightened despo- 
tism Monarchs like Peter the Great and Frederick the Great 
rendered invaluable services to the people of Russia and Prussia 
respectively. But not to speak of pure and simple despotism, 
the benevolent despotism of the eighteenth century suffered from 
some glaring defects. 

The chief merits of Monarchy are that it ensures secrecy of 
counsel and promptness of decision. Hobbes preferred a monar- 
chical form of government on account of its following 
merits ; A monarch’s private interest is more inti- ^1oiu\e^ 
mately bound up with the interests of his subjects than 
can be the case with the private interest of the members of a 
sovereign assembly Hence the monarch will devote himself 
to the promotion of welfare of his subjects. Whereas the reso- 
lutions of a monarch are subject only to the inconsistency of 
human nature, those of an assembly are exposed to a further 
inconsistency arising from disagreement between its members. 
A monarch “cannot disagree with himself out of envy or 
interest, but an assembly may, and that to such a height as may 
produce a civil war.” 

But Absolute Monarchy has been the cause of much misery 
and degradation of human beings. The monarch is found often 
incompetent for the great task of governing a people; he is 
misled by the evil counsel of the selfish and designing 
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courtiers who surround him. Court intrigues, wars of sueces- 
But the callous disregard of the interests of the 

monirlhy often associated with absolute 

depends on luouarchy The Court is usually plunged in luxury 
acci en s debauchei’y and thus sets a bad example to the 

people. The history of Imperial Eoine and Mughal India 
amply illustrates the inherent defects of the monarchical system 
of government 

The enlightened despots did not entrust any power to the 
people. They sincerely desired the good of their subjects, pro- 
Reform vided always that it w'as dispensed by themselves, and 
imposed did not conflict with their selfish interests. Eeforms 
roma ove from above failed to rouse the sympathy 

of the people “No reform can produce real good,” says 
Buckle, “unless it is the work of public opinion, and unless the 
people themselves take the initiative ” Moreover, the work 
of a benevolent despot might be totally undone by his tyran- 
nical and selfisli successor. Hereditary monarchy depends too 
much on accident to guarantee the perpetuity of any system 
of reform. 

Limited Monarchy is one which is controlled by a constitution 
The greatest example of Limited Monarchy is England' While 
ministers come and go, the English king remains. 
mSchy the irremovable adviser of successive ministers, the 

sovereign can do much to secure the continuity of 
foreign policy, and to prevent the foreign relations from being 
at the mercy of sudden impulse” — (Masterman). Gladstone 

testifies to the value of royal intervention m the following 
words • — “The aggregate of direct influence normally exercised 
by the sovereign upon the counsels and proceedings of the 
ministers is considerable in amount, tends to permanance and 
solidity in action, and confers much benefit on the country.” 
Defects of ^™ited monarchy provides also a permanent head 
monlrchy oxecutive and avoids the turmoil of periodical 

^ election But the chief defect of limited monarchy is 
that it affords no guarantee that a strong, vigorous, or trained 
person will succeed to the office, as it allows the choice to be 
determined by the accident of birth. 


VII. Merits and Demerits of Aristocracy 

The Greek word aristos means best and aristocracy is the 
government of the best But the difficulty lies m choosing the 
Different Criterion of the best In history we find examples of 
Scracy ^ristocracv of birth or family, aristocracy of wealth ; 

aristocracy of elder statesmen ; and of priestly and 
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military aristocracies. Birth in particular families, however, does 
not guarantee the excellence of those born ; weaklings, imbeciles, 
licentious and arrogant fools are often found to be born m high 
families Wealth or property too, does not insure the possession 
of qualities which are essential in good administrators. Those 
who inherit wealth may or may not be capable men On the 
other hand, high political capacity is sometimes found m poor 
men. Age or military prowess does not invariably qualify a man 
for conducting the government. Aristocracies ot birth, wealth, 
and age are all examples of artificial aristocracy. Such a form of 
government is euphemistically called the government of the best. 
In reality, it is nothing but oligarchy, that is, government of a few 
for their own interests. 

Oligarchy, as a form of government, is not without merits^ Its 
chief merit is conservatism It tries to avoid innovations, lest 
those m power should loose it Primarily for this 
reason oligarchy has often proved a very stable form of 
government, as is examplified by the long existence of 
the Yenetian Oligarchy. It is able to punsue a consistent policy 
and hold a persistent course in foreign affairs, paying little regard 
to moral principles. Domestic government, too, has been often 
efficient under an oligarchy, because the value of knowledge and 
skill IS understood better than has yet been the case in democracies. 

Inspite of these merits oligarchy suffers from numerous defects 
It implies class rule and class rule is essentially selfish and arro- 
gant. It is often unsjnnpathetic to the masses. It 
judges questions from the point of view of its own of a'lias™*® 
interest and does not care to confer more benefit on the 
classes beneath it than it feels to be demanded by its own safety. 
Moreover, faction fight is a characteristic of oligarchy Jealousy 
and quarrels between the members of the leading families distract 
the State, retard legislation and corrupts the administration. 
Lastly, when a people advances m knowledge and prosperity, it is 
sure to grow restive and discontented under the rule of the few, 
who exercise irresponsible power. 

There is another kind of aristocracy, however, which may be 
termed the natural aristocracy, and without which democracy 
degenerates into the rule of the mob “Free govern- 
ment cannot but be,” observes Bryce, “and has, m 
reality, always been an Oligarchy within a Democracy. persons is 
But it IS Oligarchy not m the historical sense of the ^ 
rule of a class but rather m the original sense of the word, the 
rule of Few instead of Many individuals, to wit, those few whom 
neither birth nor wealth nor race distinguishes from the rest, but 
only Nature m having given to them qualities or opportunities 
she has denied to others.” 



CHAPTER IX 

DEMOCRATIC GOVERNMENT 

1. Primiiive Democracy 

The origin of democracy may be traced to the most remote 
period of human history. In the small hunting, or collective 
group, which preceded the advent of the organised 
democracy agricultural tribe, the natural products of the land 
were shared, on a communal basis, among the members 
of the group. Even when the hunting band settled down as 
cultivators of the soil, primitive communism and democracy in 
everyday life persisted. Kingship was gradually emerging indeed, 
hut the administration of justice appears to have been effectively 
in the hands of the tribal council 

We find evidence of this primitive democracy among the three 
widely different peoples of ancient times. The Sabha and the 
Samiti of the Indo-Aryans controlled the government 
of the tribe in the early Vedic period m India. Homer 
ancient age ^ societv wKei’c the powei’ of the king was subject 

to the limitation that when an important decision had to be made, 
it was necessary that he should convince, not merely the elders m 
council but also the general body of freemen m assembly. In 
the first century A. D. the German tribes had a remarkable 
democratic constitution. Tacitus tells us that monarchy was 
exceptional among them Even where kingship existed, the 
monarch w^as elected and without the concurrence of the 
assembly, he had no power to take important decisions affecting 
the whole tribe. 

But this primitive democracy did not survive the period of 
migration and conquest which followed the age of tribal settle- 
Decay of i^ieut. In long periods of continuous wars kings streng- 
pnmitive thened their authority and in many places made 
democracy ^hemselves absolute. But there is no universal law 
of political development. Despotism found more congenial soil 
in the East than in the West. 

il. Democracy in Ancient India 

The researches in the history and literature of ancient India 
have proved beyond doubt the existence of Democracies in ancient 
India. The Vedic king was controlled by the Sabha and the 
Samiti. In the Buddhist period the Vajjians, composed of the 
Videhas of Mithila and the Lichchavis of Vesali (Muzaffarpur 
District) were governed by a democratic form of government. 
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The Buddha is reported to have told Ananda that “So long as the 
Vajjians hold these full and frequent public assemblies, so long 
may they be expected not to decline, but to prosper. 

So long, Ananda, as the Vajjians meet together in The Buddha 
concord, and carry out their undertakings m concord — condition of 
so long as they enact nothing not already established, democracy 
abrogate nothing that has been already enacted, and act 
m accordance with the ancient institution of the Vajjians as 
established in former days — so long as they honour and esteem 
and revere and support the Vajjian elders, and hold it a point of 
duty to harken to their words — so long may the Vajjians be 
expected not to decline but to prosper ” Here the Lord carefully 
analysed the usual defects from which democracies suffer and 
warned them against the danger of dissensions. 

Kautilya in his Arthashastra refers to the Vrijikas, Lichchi- 
vikas and Mallakas in the east, the Kurus and Panchalas in the 
centre, the Madrakas m the north-west and the Kukuras in 
the south-west of northern India as democracies. He 
advises monarchs to promote dissensions among them 
and then to conquer them The Mauryan imperialism 5001.0.*“ 
weakened the democratic states very much. Still at 
the time of Samudragupta we find that the Yaudheyas, Malavas, 
Arjunayanas, Kumndas and Vnshnis were flourishing under 
democratic government It was the invasion of the Hunas which 
finally destroyed the democratic states in ancient India. 

The Santiparvam of the Mahabharata contains excellent rules 
by observing which Democracies can become prosperous. It 
advises the Ganas or Democracies to have a sort of 
natural aristocracy, that is, the government of the best. 

Thus it declares . “The Ganas that pay due respect to 
the wise, the valorous, the active, and the men of steady efforts 
in business acquire prosperity The Ganas that are strong in 
resources, biave, expert m the use of arms and well-versed in the 
Shastras rescue the bewildered m times of grave danger The 
Gana leaders should be respected as the worldly affairs depend 
to a great extent upon them.” 

III. Greek and Roman Democracy 

The Homeric kingship gradually died out, being replaced 
by elected magistracies Power passed, in most cities, to the 
heads of the chief families, who were also rich and the lenders 
of money. Their arrogance and their oppression on the poorer 
citizens provoked risings. The result of these turmoils was either 
the seizure of power by the bulk of the well-to-do citizens or 
by single individual, known as the Tyrant. Ultimately power 
passed to the general body of free citizens. 
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In the ancient world democracy had the fullest development 
at Athens In the age of Pericles the po]3nlar assemblies, 
known as the Bcclesia became actually the governing 
and not merely the electing and controlling body. All 
of Pericles iXLost important governmental decisions, including 
the management of the whole foreign policy of the state and 
the initiation of legislation were determined by it. Questions of 
finance and religion, complaints against the public conduct of 
individuals, passing of new laws and amendment of existing ones 
were settled by it. Citizens were paid for attending the Ecclesia. 

The disadvantages of direct democracy are illustrated by the 
history of the Athenian democracy. The people could not res- 
train their passions and consequently party feuds and 
direct*^ selfish interests got the upper hand The citizens 
democracy interfered too much with the administration and hence 
it was found difficult to secure continuity in state policy 

It would be wrong, however, to say that the Ecclesia was 
the sovereign body The sovereign was the constitution, and 
the constitution was protected by the courts of law. 
Lawin “There was no strictly legislative sovereign at Athens, 
Athens body whose mandate had immediately the 

force of law ; for the Athenian, like the Greek citizen gen'erally, 
conceived himself to be living under the impersonal sovereignty 
of law itself.” The popular jury coiu’ts were an essential part of 
the democratic constitution, since they made effective the 
subordination of the magistrates to the popular will. Every 
citizen was entitled to take the judicial oath, and a small fee 
was introduced to compensate him for his loss of time. 

But the Athenian democracy proved a failure in foreign policy. 
Greek passion for freedom and self government produced an 
antagonism and a lack of compromise m inter-city 
relations, which even imminent danger from foreign 
invaders failed to correct. Moreover, democracy at 
Athens, m its extreme form, had always been partly dependent 
upon tribute from subject states. It had proved to be a very 
expensive form of government ; and in the fourth century when 
she lost her empire, she had not the resources to maintain a 
consistent and stable democracy. 

At first Eome was a monarchy, but later the kings were driven 
out. Power fell into the hands of patricians. Then^ a long 
struggle between the patricians and plebeians which 
d^owacy ended in the establishment of equal rights for the 
plebs watched over by officers, called Tribunes In 
this republican constitution there were three elements of 
government which were supposed to balance and check one another 
First the monarchical element manifested itself in the office of the 
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two consuls, wh.0 were elected annually. Secondly, the aristocratic 
element was embodied in the senate, an assembly with great 
legislative powers. Thirdly, the democratic element existed in the 
meetings of the people in three sorts of conventions according to 
divisions of land or people 

But the Roman democracy was fundamentally different from 
the Athenian democracy The Roman people, consisting mainly 
of peasants, had neither the will nor the capacity to 
govern themselves, but were perfectly content to elect Difference 
their magistrates and to express their opinion occasional- ® 

ly on projects of legislation They had entire confidence democracy 
m the governing class and their loyalty made the Senate 
omnipotent. The Roman constitution was that of a city-state 
but when Rome gradually became a world-state, the republican 
torm became inconsistent with the facts She did not devise 
any system of representation and thus could not give her subject- 
peoples a share in the government Ultimately, the Roman 
republic gave way before imperialism. 

IV. Difference between Ancient and Modern Democracy 

Ancient democracy was that of the primary assembly, in which 
the people spoke with an immediate voice The size of the state 
was so small that it was theoretically possible for all 
citizens to meet together m a place and discuss govern- Rcpresenta- 
ment affairs The size of the modern state is so big knownin 
that representative system has to be introduced to worid^®*^* 
insure democratic government. In short, ancient 
democracy was direct and modern democracy is indirect or re- 
presentative. In the modern state there is the essential contrast 
between the electorate and those to whom, as a result of their 
experience or professional ability^ the actual administration of 
public affairs is entrusted 

On the other hand, in Athens, the machinery of government 
was deliberately constructed with' a view to ensuring the parti- 
cipation in public affairs of nearly all the citizens, 
Membership of the council of Five Hundred and of the 
law courts, and the tenure of the great majority of public 
offices depended on the accident of the lot, whilst the short term, 
combined with ineligibility for re-election, practically guaranteed 
that every citizen should take his turn in administrative or judicial 
service. “To a modern eye,” observed Bryce, “the strangest part 
of all this strange frame of government was the plan of leaving to 
chance the selection of nearly all officials except those generals for 
whom military skill was indispensable.” 

Woodrow Wilson opines that class subordination was the 
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essence of ancient democracy In Athens there were 50,000 
Class citizens, hut 100,000 slaves. So according to him, 

subordma- it was Only a broadei’ aristocracy. But Barker points 
out that it must not be thought that each of the 50,000 
was the owner of one or two slaves, whose possession made him 
a gentleman at leisure Aristotle wrote that the poor used the 
wife or the child in lieu of slaves , and the poor constituted a 
majority of the citizens in almost all democracies. The slaves 
were public servants, hands in factories or mines or lackeys in 
great houses. There was in reality very little of an aristocratic 
flavour in a Greek democracy 

In the modern democratic governments there is some kind of 
separation between the executive, legislative and judicial organs. 

But in ancient democracies all the functions of govern- 

of were fused together under the sole control of 

the x^eople. Nor was there any distinction between 

central and local government. Party system is essential for 
the successful working of modern democracy Ancient democracies 
were conspicuous by their absence of party system, in the modern 
sense of the term. 

Another fundamental difference between the ancient and the 
modern democracy is to be found in the conception of relation 
Rei t between the state and the individual “The modern 
between tbe democratic state exists for the sake of the individual ; 
fSfdii individual, in Greek conception, lived for the State. 

The ancient State recognised no personal rights, all 

rights were state rights ; the modern state recognises no state 

rights which are independent of personal rights,” But the tota- 
litarian states of to-day seek to control every aspect of life of the 
citizen Rights of free press, free meeting, free exercise of religion, 
and such other definite limitations of the power of the community 
to regulate the lives of individuals were alien to the idea of the 
state both in Greece and in Rome. 


V. Democracy in the Midd e Ages 

With the fall of the Roman republic the rule of the people came 
to an end in the ancient world. All over Europe was seen the 
Feudalism development of the phenomenon of feudalism, 

Feudalism is the name given to “an organisation 
based on land tenure, in which all men from the highest to 
the lowest are bound together by reciprocal duties of service and 
defence.” It grew up in Western Europe after the conquest of the 
Roman provinces by the German tribes. In those turbulent days, 
when life and property were unsafe, rich men wanted to have 
followers and the common people to have some lord to protect 
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them. Hence kings and rich men granted lands to persons of 
inferior rank on condition of service. 

In a feudal country the king- was, m theory, the master of all 
the lands of the country He granted estates to the lords, called 
the tenants-in-chief, who again, through a process 
known as sub-infeudation, let out their lands to inferior 
classes. A lord had the right to judge, tax and 
command the persons living on his estate. He lived like an in- 
dependent prince in his manor. Those who held land from him 
were princes on a smaller scale. The actual cultivators of the soil 
were in the lowest grade of the social scale. Feudalism thus 
organised society in a pyramidal structure Its effect was to 
weaken the power of the king who could not control his mighty 
vassals But it prevented the growth of absolutism. 

There was, however, no genuine measure of constitu- f 
tional control over the executive government, vested in 
any representative body, during the hliddle x\ges. The nearest 
approach to this was in 15th century England, where the 
king’s officers were occasionally impeached 

Eepresentative assemblies originated in Western Europe m the 
12th century. The idea of representation had always been latent 
in the system of the Christian Church The election by 
cathedral and diocesan clergy of delegates to represent Elective 
them at synods associated together the notions of re- tCd^rSi 
presentation and election. It was for judicial and 
administrative purposes that representation was first employed by 
the secular state. Gradually the monarch employed this system 
to cover financial, judicial, and ultimately, legislative business. 
The first representative assembly appeared in Aragon m 1133 and 
in Castile m 116’2. Then the system was introduced in England 
and France. 

In the Middle Ages democratic government prevailed in the 
Italian city-states Bryce traces the progress of popular govern- 
ment in the modern w^orld from its obscure Italian 
beginnings in the eleventh century A, I) But m the Democracy 
fifteenth century the democratic principle w'as visibly swUziriand 
on the decline Early in the fourteenth century, how- 
ever, the peasant communities of Switzerland adopted an oligarchic 
form of government, tinged by democracy. 

VI. Democracy in the Modern Age 

At the beginning of the modern age, m the sixteenth century, 
the era of New Monarchy dawned upon Europe. The decline of 
parliamentary legislatures was noticeable everywhere except 
m England where Tudor Parliament, m co-operation with the 
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Crown, carried through important legislation. The prince 
largely autocratic in executive government. The 
Monarchy Were responsible to him alone. But a new sta e 

the United Netherlands was formed and was governe^^ 
by representative machinery. In Switzerland direct popn a 
legislation was an occasional feature. 

The principle of absolutism gamed strength in the continenta^ 
states in the seventeenth century. Absolute government oi Lionis 
XIV became the pattern for neighbouring states. © 
presentative assemblies were either not convoke o 
Autocracy confined to mere advisory functions The Netherlan s 
and England, however, maintained representative government n 
the Stuart period the English Parliament vindicated its so e 
competence m legislation and taxation. Similar institutions were 
established in her Colonies m North America. 


Political theories of Montesquieu, Voltaire and Eousseau of e 
eighteenth century laid the foundations of the modern doctrine o 
democracy. The American War of Independence an 
great^° the French Bevolution gave the modern world the firs 
evolutions g^amples of documentary constitutions, thus finding an 
immediate way of reconciling liberty and authority, the rights o 
man and established government The Napoleonic conquests, 
moreover, spread the ideals of the Bevolution. 

The first half of the nineteenth century saw the ideals of liberal 
reform struggling for recognition and tlieir partial realisatiw in 
political forms. The Industrial Bevolution enfranchise 
Sndus^- tfie middle class and built the gi'oundwork of modern 
lution®'"”’ democracy by producing a new class of workers whic 
more and more demanded the recognition of their poli- 
tical rights. Democratic government was established in some 
form or other in every part of Europe except Bussia. It 
spread to the British Self-governing Dominions and to places like 
South America, Japan, and even China. 


Lastly, the Great War gave a tremendous incentive to constitu- 
tionalism by destroying the illiberal governments which still 
Democracy ®^^®ted. o'ut of the dominions of the Czar arose four 
index^endent rexmblics of Finland, Esthonia, Latvia 
century Lithuma. Poland again became a state. Out of 

the Hapsburg dominions three other states were formed — Czecho- 


slovakia, Yugo-Slavia and Hungary. 


All the new states, excexDt Yugo-Slavia and Albania, setup 
republican constitutions with democratic franchises and parliamen- 
tary machinery. Germany and Austria adopted 
democratic republican constitutions. The spirit of 
democracy penetrated into the East and Angora and 
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Persia became democratic republics. But the current of demo- 
cracy has been stemmed by the rise of dictatorship in Italy, 
Germany, Greece, Angora and Persia on the one hand, and by 
the establishment of the Soviet government m Eussia on the 
other. 


VII. Analysis of Democracy 

Herodotus, the father of history, used the word democracy 
to denote that form of government m which the ruling power 
of a state is legally vested, not m any particular class 
or classes, but in the members of the community 
as a whole. Twenty-five hundred years afterwards, 

Lord Bryce, the most competent writer on democracy, has 
accepted the old definition. He understands by democracy, “a 
government in -which the will of the majority of qualified citizens 
rule, taking the qualified citizens to constitute the great bulk 
of the inhabitants, say, roughly, at least three-fourths, so that 
the physical force of the citizens coincides with their voting 
power.” The ideal of democracy is closely associated with the 
ideal of liberty Under a democratic system of government every 
adult citizen is equally free to express his views and desires upon 
all subjects m whatever way he wishes and to influence the 
majority of his fellow citizens to decide according to those views 
and to implement those desires. But he or she must not use his 
or her own freedom of thought, speech or action so as to deprive 
others of a like freedom. 

As an ideal, democracy implies that the -u’-elfare of all is the end 
of society and it involves the .repudiation of every form of 
restriction and privilege. Ancient democracy was based 
on the direct participation of the masses in public modern ° 
affairs. Modern democracy is representative m character. 

In the nineteenth century political theorists considered the 
following institutions necessary for implementing democratic 
form of government : (1) a written constitution ; (2) a declaration 
of rights implying a limitation of the sphere of government ; 
(3) majority rule, because the right of minority to rule gives all 
minorities equal right and thereby destroys the integration of 
society ; (4) some kind of separation of powers of government so 
that each power might check and balance the other , (5) public 
education to produce the knowledge and spirit appropriate to 
democratic government. Now-a-days democracy demands not only 
universal adult suffrage but also the direct participation of 
the people m government through Mandates, Initiative and 
Eeferendum. 

The democratic ideal implies a general correspondence between 
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the acts of the govemment and the general will of the people. 

Its realisation depends largely on two things — the right 
cratic^tdeai people to elect and to remove their leaders, 

and the right to determine the main lines of policy. 
A recent writer observes, — “Now it is tree that under the cabinet 
system the electors do, in a broad sense, authorise the government. 
At a general election, they pass judgment on a ministry, and decide, 
by their votes, the political completion of its successor So long, 
however, as party candidates are selected by irresponsible 
organisation on non-democratic grounds, it can scarcely be said 
Democracy people clioose their leaders Now the re- 

is^ a matter pi’eseutative once chosen is subject to the continuous 
o egree supei'vision aud control of his constituents. As regards 
policy, it is not hard to demonstrate how seldom the spontaneous 
will of the people has been able directly to determine issues of 
government. We are compelled therefore to return to our 
conclusion that democracy is a matter of degree, and that 
no complete expression has yet been given to democratic 
ideals.” 

Democracy is opposed to the interest of a particular individual 
or class. Usually the interest of all classes and particular!)^ of 
the poor, who form the majority m the state, is kept in 
DeSocra^y promoted by the government. Laski, however, 

contends that the democracy which was set up in 
the nineteenth century was nothing but capitalist democracy. 
The instruments of production are owmed by a few and these few 
persons use the authority of the state to facilitate its access to 
profit. In his opinion the recognition of trade unions, the right to 
workmen’s compensation, the limitation of hours of labour, 
regulations seeking safety and sanitation in mines and factories, 
systems of social insurance and national education were merely 
the price paid by capitalists to the working class for their co-opera- 
tion m the overthrow of a social control exercised by a landed 
aristocracy But it should be pointed out that the democratic 
governments imposed a steeply graded income tax, excess profit 
tax, death duties and estate duties all of which depressed the 
economic position of the wealthy. Mr. Clark has calculated that 
the ffido millions paid by the rich m England in 1935 in direct 
and indirect_ taxes provided ^331 millions which was the 
entire cost of general administration, ^263 millions of services 
beneficial to the rich aud £91 millions worth of services beneficial 
to the poor only. There can be no doubt about the fact that 
the provision of social services in the shape of Old Age Pensions 
Unemployment and Health Insurance benefits, free education etc ’ 
has improved the condition of the poor 

In an oligarchy the rulers are drawn chiefly from a particular 
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class. But a democratic goYernment enlists the services 
of the people belonging to different classes in society ^^aining of 
Owing to the enlistment of variety of personal energies, citizens 
general prosperity follows 

As every one has a share m the government of the country, 
and as the interest of all is promoted by the government, the 
feeling of patriotism pervades all sections of the ^ ^ 
population. Every body is prepared to sacrifice his ““ 
individual good for the welfare of the community 

Democracy is based on the doctrine of equality of political rights 
for all. “Inequality,” observes De Tocqueville, “has ever been 
the breeding ground of all revolutions which have 
changed the face of the world ” Popular Governments ‘ 
resting as they do on the consent of the governed and upon 
the principle of equality, are more immune from revolutionary 
disturbances than those m which the people have no right of 
participation. 

The greatest merit of democracy is that it elevates the character 
of the citizens It gives each citizen a sense of responsibility 
which imparts a new meaning ro his per.sonahty. ^ ^ ^ 

“When’ political institutions,” observes Bryce, “call ® 

upon him to bear a part m their working, he is taken out of 
the narrow circle of his domestic or occupational activities, 
admitted to a larger life which opens wider horizons, associated in 
new ways with his fellows, forced to think of matters which are 
both his and theirs Self-government m local and still more in 
national affairs becomes a stimulant and an education. These 
influences may be called a by-product of popular government, 
incidental but precious.” 


VIII. A Critical Estimate of Democracy 

In the last quarter of the nineteenth century a host of writers 
levelled attacks against democracy. Of these. Sir Henry Maine 
and Prof Lecky are the most famous The charges which they 
brought against democracy may be divided into five heads. 

Maine has given a summary of all the charges in the following 
words • — “Democratic governments have been repeatedly over- 
turned by mobs and armies m combination , of all 
governments they seem least likely to cope successfully ofdemo- 
with greatest of all irreconcilables, the nationalists ; 
they imply a breaking up of political power into morsels and 
the giving to each person an infinitesimally small portion ; 
they rest upon universal suffrage, which is natural basis of 
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tyranny ; they are unfavourable to intellectual progress and the 
advance of scientific truth , they lack stability ; and they are 
governments by the ignorant and unintelligent.” Democracy 
denotes short tenures of office, rotation m office and honorary as 
distinguished from professional service. These elements do not 
and can not add to the stability of government. But m every 
democratic country there is a professional body of administrators, 
namely the civil service officers Democracy has proved to be 
stable m the XJ. S. A and England 

T'wo of the most eminent writers of our generation, H. G. 
Wells and Bernard Shaw have pronounced severe indictments 
against democracy on the ground that the task of 
AxgtSenf government requires expert knowledge and the people 
democracy fitted foi’ it. They hold that modern electo- 

rates are not capable of coping with the problems of 
a modern community and the governments they elect must try 
to retain power by flattering the prejudices of fools. “Our 
solution,” observes Bernard Shaw in the Preface to hiB Apple 
Gart, “of the political problem is votes for Every body and 
Every Authority Elected by Vote, an expedient originally 
devised to prevent rulers from tyrannizing by the very effectual 

method of preventing them from doing anything As the 

very existence of civilization now depends on the swift and 
unhampered public execution of enterprises that supersede 
private enterprise and are not merely profitable but vitally 
necessary to the whole community, this purely mhibitive check 
on tyranny has become a stranglehold on genuine democracy.” 
The experts, however, can be employed and consulted under 
the vigilent supervision of the electorate. 

A third charge which has been preferred against democracy is 
that though it is in name a responsible government, yet it breeds 
Team-work i^^’^spousibility iu thoss who participate m the govern- 
eam-wor Burke remarked that if a blunder or wrong be 

committed, the share of each individual in the responsibility or 
infamy is infinitesimal. Democracy implies team-work, and 
when anything goes wrong the whole team is blamed and 
censured. The people has, under the modern group or party 
system, the remedy of calling another team to conduct the ad- 
ministration. But in monarchy or oligarchy, though the people 
might definitely know who are to blame, they have got no remedy 
in their hands excepting revolution. 

The critics of democracy further point out that democracy does 
not really promote the cause of individual liberty. According to 
these writers democracy means the rule of ignorance 
criSm and the ignorant people can not take care of liberty. 

“To place the chief power,” says Lecky, “in the most 
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Ignorant classes is to place it in the hands of those who naturally 
care least for political liberty and who are most likely to follow 
with an absolute devotion some strong leader.” During the last 
days of the Roman Republic and the period of the French Revo- 
lutions such a tendency of entrusting supreme power was noticeable 
in the Roman and the French peoples respectively. But it is 
absurd to suggest that under absolutism or dictatorship or the 
rule of oligarchy liberty of the individual is more secure. 


Some writers argue that as political equality tends to depress 
individuality and originality, democracy is not favourable to the 
development of higher forms of intellectual life. But Bryce 
vigorously contends against this view He writes, — 

“America has now been a democracy for a second and 
longer period, yet she shows to-day a more vigorous 
and various intellectual life than was that of sixty years ago. The 
tyranny of the majority which disheartened Tocqueville m 1830 
is not now visible, except at times of unusual strain, when 
national safety is supposed to be endangered. In France, where 
democracy is only half a century old, social equality is older, and 
though both have alienated many men of fastidious taste, there 
are no signs of dreary monotony or an oppressive intolerance 
m the realm of thought.” 

Efficiency m government is necessary no doubt ; but the 
happiness of the people must not be sacrificed at the altar of 
efficiency. “It is better,” observes Joad, “that imper- 
fect men should live under imperfect laws which are democracy 
fitted to them which reflect their desires and suit their 
needs, than that they should seek to discipline themselves to the 

requirements of legislative perfection And just as the foot 

which confesses to corns, owns carbuncles, and burgeons into 
callosities cannot without unhappiness to its owner be thrust into 
a perfectly shaped shoe, so a faulty angular people cannot without 
unhappiness be thrust into the strait-jacket of perfectly conceived 
laws.” It should be remembered that the diner, and not the cook 
is the judge of a meal. Democracy means responsible power ; 
the alternative to democracy is irresponsible power, and irres- 
ponsible power corrupts even the saintly man. In conclusion 
we may state that the ideal of government of the people, by the 
people, for the people may be a myth, but it is a myth which 
has as much chance of being realized as the ideal of government 
for the people by the all-wise, unselfish dictators. 


IX. Essential conditions of success of Democracy 

The first requisite of the success of democracy is undoubtedly 
education and a high degree of political consciousness. 

If the people do not feel interested m the affairs of the 
19 
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state, nor understand the various problems confronting the 
society from time to time, democracy becomes a misnomer and 
useless. Democratic government is charged with inconsistency, 
improvisation, lack of resolution and corruption m the adminis- 
tration of affairs. All these defects are due to the absence in 
the community of that alert and instructed interest in public 
affairs which the success of democratic government presupposes. 

The alertness of the people is the essential condition without 
Vigilance "which the true ideal of democracy can never be 
realized. Bryce says, in his “Hindrances to good 
Citizenship,” that indolence and indifference on the part of the 
citizens are the two enemies of democracy. It has been justly 
said that perpetual vigilance is the price of liberty. In fact, if 
the people like to have the fullest realization of their rights, they 
must be alert and active enough to make real their privileges 
In the event of their indifference, power passes into the hands 
of those who are more enterprising and alert. 

A large measure of civic responsibility on the part of the 
people, IS also necessary for the success of democracy, 
?orsiWhty for education breeds responsibility and without political 
education no democracy can endure. 

G-enerally, as unwuitten constitutions become more liable to 
Documen- ohauge than written constitutions, it is necessary that 
tary _ for the stability of democratic constitution it should be 
cons itu ion WTitten, SO that the passing exuberance of the 

demos may not render the constitution a mere toy in their 
hands. 

The success and stability of a democracy can be assured if its 
geographical frontiers coincide with the frontiers of a nation. 

The basis of democracy may be firmly laid only on the 
Srittes foundation of popular satisfaction. It is, therefore, 
necessary to see that no minority in the state should 
remain very much discontented. 

Hast, though not the least of all requisites is the existence of a 
democratic tradition, based on a democratic organisation or society. 

In the sixties and seventies of the last century Italy, 
G-ermany, Bussia and Japan adopted some form of 
democratic government in imitation of England, U.S A. 
and France. But as these four countries had been governed 
according to autocratic principles for centuries, democracies failed 
to secure a strong foothold there. It took a long time to build 
up a tradition of democratic government m France As most 
of the essential requisites of success for democracy are lacking in 
the case of India, it is difficult to say whether it will prove a 
success here. ' ^ 
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X. Reaction against Democracy 

At the beginning of the twentieth century everyone believed in 
democracy During the last Great War the allies declared that 
they were fighting for making the world safe for 
democracy. But it is curious to note that immediately of Sssaus- 
after the allies had successfully fought the w'^ar, nearly 
three-quarters of the people of Europe found democratic 
government destroyed or m danger of destruction in their own 
countries Not only the Communists and the Eascists are 
arraigning against democracy, but there is considerable feeling 
against it even in the professedly democratic countries Many 
people do complain that parliamentary government is not working, 
that Parliament has become a mere “talking-shop”, and power 
has fallen into the hands of bureaucracy. In many European 
countries, which established parliamentary government more or 
less on the English model, the system never wwked smoothly and 
even before the rise of dictatorship there was considerable dissatis- 
faction with the way it worked 

Parliamentary democracy proved inadequate to deal with the 
emergency which followed the Great War and again the severe 
depression of 1929-35. There arose m nearly every 
country a form of dictatorship more or less severe demo«a°cy 
according to the suddenness and intensity of the crisis ^oridVrisU 
In Italy and Spam democracy was replaced by dictator- 
ship in 1923 under Mussolini and Primo de Bivera respectively. 
As the economic dejiression grew severe Germany and Austria 
adopted a form of dictatorship m place of democracy. In Poland 
all but the faintest shadow of parliamentary rule was lost in 
October, 1929 when Pilsudski sent a body of soldiers into the 
lobby of the Chamber to remind the delegates of their limitations. 
In Yugoslavia King Alexander dismissed Parliament and sus- 
pended the constitution ; he ruled the country as a dictator 
largely m Serbian interests and to the great discontent of Croats 
and Slovenes, until October 1934 when he was murdered 
at Marseilles. In Bumania King Carol made a similar attempt at 
royal dictatorship m 1931 Besides these countries, Hungary, 
Bulgaria, and Turkey are under dictatorship or semi-dictatorships 
In Greece General John Metaxas established himself m power 
by a coup d’etat on August 4, 1936 and proceeded to regiment 
the life of the country after the example of the Fascist states. 
In France and Great Britain democratic government stood the 
strain but only at the price of setting up National or Coalition 
Governments which meant the virtual elimination of parliamentary 
opposition 

Let us now try to find out the causes of these reactions. ' The 
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French Revolution of 1789 extended popular control to the sphere 
of politics, hut it found no way of giving expression to 
?eaction^ general will of a community A false distinction 

between politics and economics led to the segregation of 
industry and commerce, banking and mechanism of money from 
the effective control of the state. Liberal democracy was a hand- 
maiden to private capitalism. The world economic crisis dealt 
private capitalism a staggering blow, and the government had to 
assume control over the economic life as a whole. 

Representative government, as it has developed under the laissez- 
faire policy in most countries, is incompatible with a state which 
Planned accepts responsibility for the economy as a whole. In 
difficSt time of national crisis the weakness of the democratic 

in Demo- system is disclosed. When it becomes really important to 

bring the national economy into balance, to act simply and 
decisively in the general interest, it transpires that the legislature 
and executive are trapped m a maze of entrenched privileges. 
Nobody is found to have the power to govern and in such a 
condition a sort of planned economy, either through Fascism or 
Communism, is adopted. There are persons, even m professedly 
democratic countries, who consider that the maintenance of an 
economic system which depends for its continuance upon the 
motive of private profit, is even more vital than the preservation 
of liberty. Such persons apprehend that a time democracy would 
abandon such an economic system in favour of one based upon 
the principle of production for use rather than profit and so they 
are prepared to sacrifice liberty and democracy to the continuance 
of capitalism. It must be repeated again that the democratiQ 
system has been able to maintain itself intact only m those 
countries where the crisis, economic or political has been 
less severe. 

XI. Fascism and Communism as antitheses to Democracy 

Fascism and Communism are the two systems of political 
philosophy which are inimical to the liberal democracy of the 
present day. Mussolini states plainly that Fascism has combated 
Pacifism, Marxian Socialism and Liberal Democracy. In his 
Fascism ©ssay on Fascism, contributed to the Encyclopedia 
Democra y Writes about democracy ; “Fascism denies 

that the majority, by the simple fact that "it is a majo- 
rity, can direct human society ; it denies that numbers alone can 
govern by means^^of a periodical consultation, and it affirms the 
immut^ffi, beneficial, _and fruitful inequality of mankind.” Thus 
the two cardihal features of democracy, equality and majority rule 
are denied in Fascism. 
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The F asc is t sch eme of representation is entirely different from 
the principle of representation obtaining in democratic countries. 
In Jtaly the employers and employees are organised 
mto_a_series of twenty-two ‘corporations’, from which tjon under 
deputies to the lower chamber are chosen Represen- 
tation is occupational and not territorial ; that is to say, a deputy 
represents, say, the hotel business instead of the province of 
Tourm. The deputies, moreover, are ‘voted' into the chamber 
from an approved list chosen by the Grand Fascist Council ; 
electors are privileged simply to say ‘yes’ or ‘no’ to the whole list 

The Soviet Constitution which existed from 1923 to 1937 had 
several features which might be characterised as anti-democratic. 
First,„Y 0 tm^,was by show of hands, and not by ballot. 

The result was that people could not vote as they liked 
lest they incurred the displeasure of the Communist 
Party, which runs the political machinery. Secondly, nistic_ 
there was vast disparity between the representation of 
the__artisans of urban area and that of the peasants of rural area. 

- The former used to send one delegate for every twenty-five 
thousand voters, while the latter were entitled to send one for 
every one hundred and twentyfive thousand voters. Such an 
arrangement is against the principle of equality. Thirdly, 
election was indirect instead of being direct. Lastly, the ruling 
directorate was small enough to run a terrible risk of losing touch 
with the country as a whole. 

The Soviets have survived twenty-two terrible years Despite 
civil wars and two major famines, the population has increased 
by twenty-three million since 1918, and is now 
increasing at the rate of almost three million per The new 
year. The purely revolutionary phase of Soviet acti- constitution 
vity has been slowing down. As the new regime 
has attained stability, it is trying to introduce democracy of 
the AVestern type. The new constitution of 1937 aims at 
removing all the four defects pointed out above. But as the 
Communist Party will still remain the only political party in 
the country, it is to be seen how far political liberty will find 
scope of flourishing in the U. S S E The adoption of the 
new constitution, however, must be reckoned as a triumph of 
Parliamentary government. 


XII. Comparision and contrast between Communism 
and Fascism 

Both Communism and Fascism have subordinated the aim 
of individual development to the aim of community development. 
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It must be admitted that the professedly democratic states 
Individual havc abolished the accepted principles of Nineteenth 

subordi- Centniy capitalism in recent years A highly militarized 
^ form of planned and regimented state socialism 

has been set up all over the western world by fixing prices, 
rationing supplies, allocating capital, directing production and 
confiscating excess profits. 

Fascism and Communism alike have forbidden the open 
Freedom of ^iscussion of political principles, and have made one 
discussion Single party the repository of political power. But here 
forbidden poiuts of similarity between the two systems end 

In their aims and methods they are fundamentally antagonistic 
to each other. 

The Fascists think economic inequality to be natural and 
- ‘ necessary ; the Communists consider it unnatural _aud unnecessary. 

’"To Fascists the state is an end m itself, to Communists 
fluaUty*^ it IS merely a means of purging society of class 
' inequality. “The state,” declared Mussolini, “is the 
embodiment ot the Fascist ideal.” According to Lenin “the 
State IS simply the weapon with which the proletariat wages its 
class war.” 

The Fascist government holds m theory a balance between 
capital and labour. No employer can discharge labour without 
Ca itai Government consent. Wages are 'determined by the 
undc/^ government and labour can be hired only at labour 
ascism exchanges The government controls the entrepreneur’s 
source of credit and takes a large share of his income by way 
of taxation But the workers of Italy have lost their right 
to bargain, and to strike, their trade unions have been dissolved, 
and their wages have been mercilessly deflated by decree. The 
capitalist, on the other hand, maintains his fundamental privilege, 
namely that of earning private profits. At the cost of some 
restrictions and control by the state, the capitalists have got full 
security against the demands of labour 

In the Soviet economy, on the other hand, private profits have 
been abolished altogether. Stalin m his ‘Leninism” claims that 
Capitalism po-wei' of the Capitalist class has been overthrown 

destroyed in and has been replaced by the power of the working 
class. The development of production is subordinated 

'It would be a mistake, however, to suppose that Fascism and Nazism are 
anxious to save or restore capitalism. The distmguishing feature of capitalism 
is the allocation of the factors of production in accordance with the piofit index. 
But the Governments of Germany and Italy have ignored this index They have 
taxed the capitalists heavily and have set up strict control over private invest- 
ment to provide money to those mdustries which they._want to encourage. 
It is forbidden to pay a dividend of more than 6 per cent. Pressure is also put 
on employers to employ more labom’ or to refram from dismissmg workmen 
regardless of the needs of the business. 



FASCISM AND COMMUNISM 


151 


not to the principle of competition and the safeguarding of 
capitalist profit, hut to the principle of planned guidance and 
systematic improvement of the material and cultural level of 
the toilers. 

In social policy too the two creeds differ very much The 
Fascists_and the Nazis believe m the purity of the race, while the 
Communists not only tolerate the different races 
hut also welcome race distinction The Fascists believe pu^ty 
in the subordination of women to men, and the 
Communists believe m the full and complete equality of sexes. 

Inspite of the important ideological differences between the 
Nazis and the Fascists on the one hand and the Communists on 
the other a non-aggression pact has been signed between Grer- 
many and Russia on the 25th August, 1939. It is difficult to 
foresee the repercussion of this alliance on the aims and objects of 
the Nazis and the Communists. 



CHAPTER X 


THE FEDERAL GOVERNMENT 

I. Nature of the Federal Government 

“A federal constitution attempts to reconcile the apparently 
irreconcilable claims of national sovereignty and state sovereignty.” 

Geographical situation, political and commercial m- 
nonTetwIen terests Or a sense of nationality might make it desirable 
miionlnd°^ to foi’m a union of a number of existing states But 
these states might be unwilling to sacrifice their indi- 
vidual life and political susceptibilities In such a case 
where there is a general desire among a number of states to form 
a larger union, and at the same time to retain their political 
separateness, the only solution is to form a federation. The 
existing states form a new state by the union, and surrender 
their sovereignty to it But each of them retains its own govern- 
ment with constitutional rights over certain affairs The federal 
state becomes a whole, made up of parts, with a clear and precise 
as well as balanced and stable constitutional division of . govern- 
mental functions between the government of the whole and the 
government of the parts. The parts need not be approximately 
equal m area, population or political power. At the time of the 
formation of the American federation the states of New Jersey, 
Delaware and Connecticut were very much inferior to the states 
like New York and Philadelphia. The cantons of Bern and 
Enrich are much more important than the forest cantons of 
Switzerland. But this inequality does not prevent the component 
parts in a federation from acquiring a status of political equality. 
All the members of the federation are of equal importance in the 
federation The historian Freeman said, “the name federal 
Federation government may be applied to any union of component 
mo“e than ^^^ooibers where the degree of union between the mem- 
Sfince surpasses that of mere alliance, however intimate, 

and where the degree of independence possessed by 
each member surpasses anything which can fairly come under 
the head of mere municipal freedom.” A federal Common- 
wealth, continued Mr. Freeman, “in its perfect form is one 
which forms a single state in its relation to other nations, but 
which consists of many states with regard to its internal govern- 
ment. It represents,’ as Garner has put it, “a combination of 
both unitary and federal principle.” 

A federation requires a balanced and stable constitutional 
division of governmental functions between the government of 
the whole and the government of the parts. Such a 
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clear-cut division can be achieved only by a written cons- 
titution In the absence of a written arrangement 
the danger of friction and conflict between the govern- constitution 
ments of the parts and the government of the whole 
becomes obvious. It becomes also diflicult to maintain the balance 
of power which is characteristic of a federal state. The constitu- 
tion IS the very basis of the federal state and expresses the 
supreme will of the parties forming it. As such it must be a 
written one. 

John Stuart Mill clearly brings out the essential nature of 
federal government in the following w’ords — “Under the more 
perfect mode of federation, w'here every citizen of each particular 
state owes obedience to tw'o governments — that of his own state, 
and that of the federation — it is evidently necessary not only that 
the constitutional limits of the authority of each should be 
precisely and clearly defined, but that the pow'er to decide 
between them in any case of dispute should not reside 
in either of the governments or in any functionary impartial^ 
subject to it, but in an umpire independent of both. 

There must be a supreme court ot justice and a system of 
subordinate courts in every state of the union, before whom such 
questions shall be carried, and whose judgment on them, m the 
last stage of appeal shall be final. Every state of the union, 
and the federal government itself, as well as every functionary 
of each must be liable to be sued in those com-ts for exceeding 
their powers or for non-performance of their federal duties, and 
must in general be obliged to employ those courts as 
the instrument for enforcing their federal rights.” To re|wsites^of 
sum up the essential elements of federalism are (1) “ ® elation 
the supremacy of the constitution ; (2) citizenship in the state 
as well as in the federal union , (3) the demarcation of powers 
between the component parts and the whole of the federal unioiv,* 
and (4) the existence of a supreme court to decide disputes. 

ii. Essential Conditions ot Federation 

The first requisite for the formation of a federal union is that 
the states desiring federation must be situated near one another. 
If they are separated from one another by wide oceans 
or high mountains, they can not undertake common 
defence, nor can they develop a sense of national unity. The 
scheme of Imperial federation wuthin the British empire 
failed mainly because the Dominions are wudely separated from 
one another. 

Geographical contiguity developes a sentiment of common 
interests. The need of defence has proved the main^cause of the 
rise of federation. “Where there are adjacent communities, 
20 
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anxious to preserve, a real independence, but afraid of proving too 
weak in isolation to ^hold their own with powerful states ip their 
Need of neighbourhood, a federal union is an obvious recourse.” 
common This IS the reason why the Achaean League in Greece 
e ence fomied. In 1291 the peasants of Uri, Bchwyz, 

and Lnterwalden were banded together in a defensive alliance 
against the oppression of bailiffs. This alliance later on deve- 
loped into the Swiss federation The thirteen English colonies 
in North America formed the United States to maintain their 
independence against England. 

Another factor promoting federal union is the realisation of 
common economic interests. In medieval Europe the League of 
Common ‘Hausa’ towns as well as the league of the cities of 

economic the Rhine were formed to maintain their commercial 

interests , , 

interests. 

A sentiment of unity arising out of community of language, 
culture and interests also gives birth to federation. This is seen 
m the federations of colonies in Canada, Australia and 
South Africa 


ill. Federation contrasted with complete Union 
and Contederaiion 

Federation strikes a via media between complete union and 
confederation. Unlike a confederation, a federal union is not a 
It IS more league of independent states, but it is a union 

compreh^en- resulting ft’om the merger of a number of political 
cpnfedera- Communities for regulation of various matters common 
to all the component members. Prof. Garner observes 
that, “It IS a sort of composite state, not a band of states connect- 
ed together by international agreement.” 

A Confederation is much looser m organization than a federa- 
tion. A Confederation is a mere league of states, which does not 
create a single state. A federation is a union of people 
o’^er whom the newly created federal authority exercises 
^ certain amount of direct authority. In a Confedera- 
tion there is really no central power. The Confederated 
states simply agree to take certain measures in common The 
will of the Confederation is but the sum-total of the wills of the 
component states and is expressed, not in statutes framed by a 
legislative body, but in ordinances or resolutions framed by a 
quasi-diplomatic body like a congTess or conference consisting of 
delegates representing the government of the several states com- 
posing the confederation. 

Unlike a federal union, a confederation does not possess a single 
sovereignty, but there is a plurality of sovereignties as many in 
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fact as there are states composing it. The component 
parts of* a federal union are not really states because 
they surrender their sovereignty to the federation itself, single sover- 
In common parlance these parts are called states, hut ConfedTra^- 
they have got none of the characteristics of a state. 

The members of a confederation can, from a legal point of view, 
withdraw from the confederacy wdienever they please. If they 
had not that power, their sovereignty would have ^^onfedera- 
disappeared But a federal union becomes legally 
mdissolvable so far as the action of the separate state 
governments, or of the central government, is concerned. The 
act by which a federal union is established is not a mere compact, 
but a constitution. 

German writers call a confederation ‘Staatenbund and a federal 
state ‘Bundes-Staat’ History shows that the confederation and 
federation represent but two stages in the development 
of federality The confederations of the United States 
and of Switzerland developed into the closer union of 
federations m course of time The Achaean League, 
the German Confederation (1815-70) and the Southern Confede- 
racy (1861-64) are the other examples of the confederation. 

IV. History of Federalism 

A loose kind of federation prevailed m ancient India among the 
Sakya and the Lichchavi tribes Similarly, there was a federation 
of the sub-tribes or cantons in the tribal constitutions 
of Greece and Germany in early times. Such a inanci^nt 
federation also existed among the Achaeans, Aetolians, 

Phocians, Acarnamans, Epirots and Boeotians. These were all 
backward tribes m Greece. It was only after the death of 
Alexander that the growing insecurity m the city-states of Greece 
compelled many of them to join m federations. 

Freeman gives the follownng interesting account of the Achaean 
League. “There was an Achaean nation, with a national assembly 
m which each of the federated states had one vote , 
there was a national executive, and also national 
tribunals to which, as to the assembly, every Achaean 
citizen owed a direct allegiance. No single city could of its 
own authority make peace or war or treaties with foreign pow'ers ; 
and it would seem that, by the general law of the League, 
no single city could receive or send ambassadors wdthout the 
permission of the central government, — though there are several 
instances of the violation of this rule in the later times of the 
league, when unwilling cities had been annexed to it by force. 
On the other hand, each city determined with perfect independence 
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its political constitution and laws, without any interference from 
the central government. It seems, however, to have been an estab- 
lished principle of the federation that citizens of any one city 
. were admitted to the private rights of citizenship, those 
for ilidia' of intermarriage and the possession of landed property, 
in the other cities of the league ” This last point is 
specially to be emphasised in view of the fact that though India is 
going to have a federation, yet the people of one province have not 
got all the private rights of citizenship in another province. 

The most important of the federations in modern Europe is 
the Swiss federation “In respect of continuity of development,” 
observes Sidgwick, “the Swiss federation is to the 
S.emJon federal type almost what England is to the unitary 
type.” It originated with the alliance of the peasant 
cantons of Uri, Schwyz and Unterwalden m 1291 A. D. In 1363 
it became a league of eight states. It then got rid of the over- 
lordship of the Hapsburgs and became fully independent at the 
end of the fifteenth century In 1848 it adopted a new federal 
constitution on the model of the constitution of the United 
States of America 

In the middle ages there was another federation, ^ namely 
the great Hanseatic League of North German cities. 
Hanseatic In modem times the greatest of the federal states is 
the United States of America, founded in 1778 A. D. 

V. Principles and methods of distribution of powers 
in a Federal Government 

There are three ways in which federal states may vary from 
one another. First, as to the manner in which 
S^elerai^* tbc powei’s are distributed between the federal union 
federating states , secondly, as to the jurisdiction 
of the federal court ; and thirdly, as to the means of 
amending the constitution. 

The powers may be distributed m two ways between the 
federal union and the federating states. The constitution may 
Location of define the powers of the federal union and leave 

residuary the remainder to the component units, or it may restrict 
the powders of these units by specifically stating them 
and leave the remaining powmrs to the federal union. If it is 
desired to strengthen the federating units the former method is 
followed ; if, on the other hand, centralisation is aimed at, the 
latter method is adhered to In the case of the U. S. A. and 
Australia, the remaining powers or the ‘reserve of powers’ as 
they are called are left to the states ; while in the case of the 
Dominion of Canada, the central gover nm ent has got the “reserve 
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of powers” The component parts of the union m Canada 
are so' weak m pOwer that they are called provinces, and not 
states. The federal state whose constitution defines the powers of 
the federal authority is less centralised, while that whose cons- 
titution defines the powers of the federating units is less federal. 

Whatever might be the scheme of distribution of powers, 
tlie central or federal authority must possess three groups of 
powers, which are essential to unity and uniformity 
The first of these groups refer to the military defence 
and foreign affairs. One of the prime motives for 
the formation of a federation being military strength, ^ 
it is absolutely necessary that the federal government 
should control the army, the navy and the air forces of the state. 
It should also conduct the foreign policy, receive and send 
ambassadors, and possess the pownr to declare war and conclude 
treaties. To perform these functions the fedeial government re- 
quires money. So it should have the right of taxing the citizens 
of the federation. The second group refers to powers vhich are 
only effective when uniformity is maintained. Such are the 
powers of controlling coinage, regulating patents and copyrights 
and conducting the postal service The third group consists of 
those powers which are largely contributory to national progress, 
and can not be left in the hands of different states or provinces. 
Powers of this nature are the control of extensive transportation 
facilities like railroads, canals, telegraphs, etc , regulation of 
banking system, and the establishment of a general tariff. 
There is no unanimity regarding the distribution of other powers 
amongst the different types of federal union 

The second way m which federal states may vary from one 
another is the limit to the jurisdiction of the Supreme Court. 
In the U. S. A. the Supreme Court is virtually the 
guardian of the constitution and has got the supreme the^supreme 
power to decide all cases of conflict between the 
federal authority and the state authorities. The Australian 
Supreme Court has similar powers, but the Commonwealth 
Parliament has got the right to alter certain clauses of the 
constitution without any reference to the Court The Supreme 
Federal Court m the German Eepublic has the authority to settle 
disputes between states and federation or between the states 
themselves, only m certain cases In Switzerland, however, 
the Federal Court has the least powder It is the Federal 
Assembly, and not the Federal Com*t w’hich is the final arbiter 
in all conflicts between states and federal authority. The Swnss 
Supreme Comff can not .question the constitutionality of acts 
passed by the Federal Assembly. 

All federal states require, in some form or other the agreement 
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of either a majority or all of the federating units in amending 
the, constitution. In Switzerland and Australia Referendum 
decides whether an amendment is necessary or not In the 
United States, constitutional amendments may be proposed 
(i) if two-thirds of members of each house of Con- 
me?hodsof gress agree to certain amendments, (ii) or if legis- 
F^derlr^ latures of two-thirds of the states petition and if 

Congress m a Convention agree to consider 
amendments When amendments are thus proposed, 
they are to be agreed to by three-fourths of the states. Thus, 
the component parts of the U- S A have got the greatest 
amount of controlling power m anv change of the constitution 

VI. The United States of America 

In the United States of America the following powers have 
been given by the Constitution to the Federal Government 
“The Congress shall have Power to lay and collect Taxes, Duties, 
Imposts and Excises, to pay the Debts and provide for the Com- 
mon Defence and General w'elfare of the United States ; but all 
Duties, Imposts and Excises shall be uniform throughout the 
United States ; to borrow money on the credit of the United 
States, to regulate commerce with foreign Nations, and among the 
several states, and with the Indian Tribes ; to establish a uniform 
rule of Naturalisation and uniform Laws on the subject of Bank- 
ruptcies throughout the United States ; to com Money, regulate 
the value thereof and of foreign com, and fix the Standard of 
Powers of Weights and Measures to provide for the punishment 
Ae Federal of Counterfeiting the securities and current com of the 
United States ; to establish Post Offices and Post 
u.s.A. Roads ; to promote the progress of Science and useful 
Arts by securing for limited times to Authors and Inventors, the 
exclusive Right to their respective writings and discoveries ; to 
constitute Tribunals inferior to the Supreme Court, to define and 
punish piracies and felonies committed on the High seas and 
offences against the Law of Nations, to declare war, grant Letters 
of Marque and Reprisal and to make Rules concerning captures 
on land and water ; to raise and support Armies, but no appropria- 
tion of Money to that use shall be for a longer term than two 
years ; to provide and maintain a Navy ; to make Rules for the 
government and Regulations of the land and naval Forces ; to 
provide for calling forth the Militia ; to execute the Laws of the 
union, suppress insurrection and repel invasions ; to provide for 
organizing, arming and disciplining the Militia, and for goveiming 
such part of them as may be employed in the service of the 
United States, reserving to the states respectively the appoint- 
ment of officers, and the authority of training the Militia accord- 
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ing to the discipline prescribed by congress ; to exercise exclusive 
Legislation in all cases whatsoever, over such district (not exceed- 
ing ten miles square as may, by cession of particular states, and 
the acceptance of congress, become the seat of the government of 
the United States) and to exercise like authority over all places 
purchased by the consent of the legislature of the state in which 
the same shall be, for the erection of forts, magazines, arsenals, 
dockyards, and other needful buildings ; and to make all laws 
which shall be necessary and proper for carrying into execution 
the foregoing powers, and all other powers vested by the consti- 
tution m the government of the United States, or in any depart- 
ment or officer thereof.” 

The constitution also adds a list of powers forbidden to the 
federal government and a list of powers forbidden to 
the states. But the 10th Amendment clearly states Sfy tie' 
that “The powers not deligated to the United States by p<fs*s®ess the 
the constitution, nor prohibited by it to the states, are residuary 
reserved to the states respectively or to the people.” 

So the component parts of the federal union in the United States 
have got a large number of powders. 

VII. The Swiss Confederation 

Like the states m the United States the cantons in the Swiss 
federation hold the reserve of powers. Articled of the ^he Swiss 
Swiss Constitution lays down that “the cantons are 
sovereign m so far as their sovereignty is not limited residuary 
by the Federal constitution, and, this being the case, 
exercise all rights not delegated to the federal power.” But the 
cantonal constitutions are made dependent upon a guarantee of 
the federal power m Switzerland “In proportion as the cantonal 
constitutions depend upon the federal authority rather than upon 
the constitution itself, interpreted by a supreme court of judges 
as in the United States of America, the state as a 
whole IS less federalised.” The second point of difference ofdUferTnL 
between the American and the Swiss federations is u s^l^and^ 
that m the latter referendum is m vogue. Thirdly, 
each canton cah choose its representatives to the upper 
house of the confederation, called the Council of States, while all 
the states in America must follow one uniform method for the 
popular election of senators Fourthly, unlike the Supreme Court, 
the Swiss Judiciary has no power of interpreting the constitution. 

VIII. Contras! between the Federation in Canada 
and in Australia 

Dr. Strong has admirably summed up the points of difference 
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between the Dominion of Canada and the Commonwealth of 
Australia, so far as the principle of distribution of ^powers 
is concerned, m the following words “(1) The Australian cons- 
titution defines the powers of the Federal Authority and leaves 
the reserve of powers to the states, while the Canadian consti- 
Pomtsof tution states the powers of the provinces and leaves the 
b^ween'^Uie federal power ; (‘2) Australia leaves the state 

govemors to be appointed apart from federal interfer- 
Austrahan euce, whereas Canada gives tbe appointment of them 
Federations Ministry of the Dominion ; (3) in Australia 

the Commonwealth government has no right to interfere with 
state legislation, while in Canada the Dominion government has a 
veto on provincial states ; (4) Australia has a Supreme Court 
which may interpret the constitution, whereas the supreme court 
in Canada has such power only in a very slight degree ; (5) the 
Australian senate is elected in equal numbers from the states, 
while members of the Canadian senate are nominated for life by 
the Dominion government In general, then, the Commonwealth 
of Australia is far more federal than the Dominion of Canada, 
or, to put it the other way, Canada approaches much nearer to the 
type of state called Unitary than does Australia.” 

IX. Strength and Weakness of Federal Government 

Federal government is remarkable for the admirable reconcilia- 
tion it makes between unity and diversity. It combines the advan- 
tages of national unity with those of local autonomy 
Spetef* self-government. ‘It furnishes the 

Government means of maintaining an equilibrium between the cen- 
trifugal and centripetal forces in a State of widely diffe- 
rent tendencies ” It is the only political system which makes it 
possible to have uniformity of legislation, policy and administra- 
tion throughout the country where uniformity is desirable and at 
the same time makes possible diversity where diversity is desirable 
Under this system such experiments in government and legislation 
may be tried out as would not be possible in a State having a 
Unitary sj'Stem. 

It is particularly adapted to the states of vast area and 
it suits big diversity of conditions and as well as to small states 
Siia^tes populations are separated by geographical, racial 

or other barriers 

Lord Bryce has pointed out that under the federal govern- 
Liberty is i®®® danger from the rise of a despotic 

“ss^ed centralised government, usurping the rights of the 
people. But the federal government suffers from 
certain elements of weakness. 
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Leacock lias recently said . — “Federal government has ver\' 
decided limitations, serious faults of structure, unheeded perhaps 
at the time of its inception, but likely to break down 
under the altering strain of a new environment Politically and 
on its external side it has proved itself strong, but 
economically and m its internal aspect it is proving 
itself weak.” 

In the conduct of foreign affairs, Federal government possesses 
an inherent weakness not found in Unitary government, 
as IS shown by the experience of the United States of foreign 
America in the ‘Lend and Lease Bill’ of February 1941. 

It means division of power between co-ordinate authorities in 
legislation and administration which means weakness, v’hatever 
may be the other advantages which it secures. It may brings 
mean sometimes diversity of legislation in respect of 
matters concerning which the general interest of a coun- is 

try requires uniformity of legislation 

Among other weaknesses of the federal system may be men- 
tioned its complexity, the danger of conflict of jurisdiction between 
the national and State authorities, the duplication of 
governmental machinery and services which it involves eipen- 
and the ‘consequent increased expenses for operating it 

Critics of Federal government point out that it suffers also from 
(a) weakness arising from double system of government, (b) 
weakness arising from the fear of secession, (c) weak- 
ness arising from the fear of combination of states. 

These fears were real indeed m the last century, 

Secession of states and combination of states threa- 
tened to destroy the Swiss Confederation and the United States. 
But in both the cases the federal principle triumphed over the 
centrifugal tendencies. 

Economically, too, the Federal government has many ad- 
vantages. If each state maintains its own paraphernalia of 
government, the cost of administration necessarily 
becomes higher than what it might have been if gesou^w^gb 
several states unite for certain common purposes. 

“Not only is there a saving m expenses of management, 
but there is also the saving that arises from the abolition of 
ruinous tariff wars, and the organiz..tion of free inter-state 
communication.” Moreover, federation offers a solution to the 
problem of international jealousy and ’warfare. The greatest 
thinkers of the age are making a serious effort to create a 
mentality favourable to the formation of a Plnited States 
of Europe Sidgwick concluded his ‘‘Development humanity 
of European Polity” by observing, “when we turn 
our gaze from the past to ^the future, an extension of 

21 
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federalism seems to me the most probable of the political 
prophecies relative to the form of government.” 


X. Modern Tendencies in Federalism 

The modern tendency m federal states is to strengthen 
the power of the central government at the expense of the 
component parts. This is done by taking recourse to two 
Do tri e f known as the ‘Doctrine of Concurrent Juris- 

Concurrent diction” and the “Doctrine of Implied powers ” The 
doctrine of Concurrent Jurisdiction implies that both 
p“weM central and the state governments are entitled to 

act in certain spheres The local or state governments 
are allowed to act where the federal government has not done so, 
provided that the acts of the former are not inconsistent with 
federal laws In this way the central government is able to expand 
its authority as national development requires, without violating 
the constitution. Such a Concurrent Jurisdiction is provided in 
the constitutions of the German Republic and the Australian 
Common-wealth. According to the doctrine of “implied powers” 
the Supreme Court of America interprets the constitution in 
such a way that the central government gets much new authority. 

^ The brevity of the constitution,” says Gettel, “making an elastic 
interpretation possible, and the political ability of the American 
people have enabled a constitution, framed at a time when local 
differences prevented large grants of federal power, to adopt itself 
to the growing spirit of national unity and to the changed 
conditions of modern life.” 


XI. Personal Union and Real Union 

A Personal Union comes into existence when the same person, 
as king or^ chief of the state, comes to rule over two or more 
states by virtue of the laws of succession or by treaty arrangement 
or by election and the like. Under a Personal Union each of the 
associated states is entirely independent of the other, each has its 
Personal Constitution and law^s, its own distinct political 

own citizenship and local 
of union ° mstitutions. Only one person, the sovereign, possesses 
fwo distinct legal personalities and may enjoy widely 
different powers and attributes in the different states composing 
the union As examples_ of Personal Union, may be mentioned 
e between Spain and the old German Empire under 

l^etween Scotland and England, 
+ between Great Britain and Hanover from 1714 

to loo7. 

Beal Union occurs, says Hall, when states are indissolubly 
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combined under the same monarch, their identity being 
merged in that of a common state for external purposes, 
though each may retain distinct internal laws and 
institutions. A Eeal Union differs from a Personal uiUon^ 
Union m that the associated states or component 
members are organically united by constitutional 
bonds and have common organs of Government but each 
retaining its own independence and sovereignty As example 
of a Peal Union, the case of i^ustria and Hungary, 1867-1919, 
may be mentioned. The union lietween the kingdoms of 
Norway and Sweden from 1815 to 1905 is also an example. 

XII. Imperial Federation 

The idea of federalism led from time to tune many poli- 
tical thinkers m Great Britain to consider the possibility 
of an Imperial Federation m the British Empire 
on the lines of the old German Imperial Federa- §feid”a* 
tion. It has been felt that if the colonies, depen- 
dencies and dominions constituting the Empire could be 
brought into the frame-work of a federal constitution, the 
interests of the whole Empire through political and econo- 
mic co-ojieration might be furtlieied. At present the Kmg- 
m-parliament is the sovereign head of the Empire, and the 
different colonies and dependencies, barring the Dominions, 
are governed through agencies appointed by this Sovereign. 
The Dominions enjoy autonomy, but none of them is re- 
presented in the Legislature ol the Empire, namely utihtyof 
the British Parliament. Lest this non-represen- 
tation of the ilitferent parts of the Empire m the ^ 

British Parliament create much dissatisfaction and ultimately 
lead to the dislmption of the Empire with the growing political 
consciousness of the Empire units, it has been suggested that 
the evolution of an Imperial Federation may remove that danger 
In such a system, the ditferent parts of the Empire will have 
a large measure of local autonomy m the administration of 
internal affairs, while the central government will control and 
administer the general interests of the Empire 

Arguments for Imperial Federation 

Thus there are certain considerations and also certain cir- 
cumstances which are favourable to the idea of an Imperial 
Federation Firstly, a federation is likely to ensure the integ- 
rity and stabilitj’ ol the Empire Secondly, in a world 
where conflicting political forces are at work, the 
political unity m the British Empire will be a ofjhe^ 
safeguard against foreign invasion, for it will be 
easier for the Imperial Federation to organize a 
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common defence Thirdly, the interests of the different parts 
of the Empire have been closely identified with the ^British 
Government The Imperial conferences which meet from 
time to time have not only conduced to the Imperial soli- 
darity politically, but has also promoted economic relations 
between the United Kingdom and the rest of the Empire. 
The Imperial Conference which was held at Ottawa in 193'2 
gave rise to a series of bilateral trade agreements between 
the United Kingdom on the one hand and the Dominions 
and India mdividuallj’' on the other 

All these show that the idea of closer political and economic 
co-operation within the Empire is sought after by all parts of 
the Empire 

But at the same time there are very many difficulties m 
the way of an Imperial Federation. The materialization 
of a scheme of Imperial Federation is almost impossible, 
for there is no geographical contiguity between the different 
parts of the Empire which is far flung over the 
Jre^faroff woi'ld and the different colonies are of unequal 
size, populated by different races of diversified 
religions, languages and cultures — all of which show 
that a true federal spirit among the members of the Empire is 
lacking. A serious argument against federation is that the 
different colonies and dependencies are at unequal stages of 
development both economically and constitutionally. If the 
form of government m each unit is not approximately uniform, 
then unity of action will not be possible for the representatives 
of the units. 

The most formidable difdculty is presented by the scheme of 
representation in the Imperial Legislature. The British 
Difficulty of I^S'J-’liament as it is constituted now will have to be so 
rcpresenta- reorganized as to accommodate the representatives of 
the Empire units. It is extremely unlikely that the 
conservative Englishmen will agree to accept such a change. 
The mode of representation of the colonies and dependencies, m 
view of their different sizes and constitutional advance, will be 
a knotty problem to solve Besides, an inordinately large size 
of parliament will make it unmanageable and in consequence its 
efficiency will suffer. 

England will never be ready to forego her present pre- 
Neither eminent position and to sacrifice the existing 
fhiDlifr parliament for a subordinate legislature. The 
ag^eetTit ^^^onomous Domimous also will not agree to curtail 
their liberty in shaping their own administrative 
policies m order to join an Imperial Federation of dubious utility. 
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On the whole, an Imperial Federation is impracticable. 
England will not agree nor the selt-governing Dominions wall 
agree to it. The long distances intervening between ^ 
the different parts ot the Empire and the diversified piicmEie 
nationalities, races, religions, cultures and languages 
will render the scheme practically unworkable. Just like a world 
state, an Imperial Federation is unattainable under the existing 
world conditions. 



CHAPTER XI 


THE LEAGUE OF NATIONS 

1. Origin of the League 

Tile League ot Nations formalh' came into existence on 
Jannai-y 10, 19‘20, through the coming into force at that date 
of the Treaty of Versailles. The aims of the League 
are : (i) to preserve peace and to seek a settlement of 
international disputes, and (ii) to organise in the most 
varied spheres the co-operation of peoples with a view to the 
material and moral welfare of humanity The members of 
the League have pledged themselves not to go to war before 
submitting their disputes with each other or States not members 
of the Leagaie to arbitration or enquiry and a delay of from 
three to nine months. Any State violating this pledge is 
automatically m a state of outlawry with the other States, 
which are bound to sever all economic and political relations with 
the defaulting member. 

The ideal of a League of Nations w^as not of course a new one. 
It has been calculated that no less than ' 22'1 attempts have been 
made in the past to organize world-peace Pierre du 
Jno/done® ^ois lu the fourteenth century wished to unite 
Christendom under the French king Sully in his 
“G-rand Design” planned a redistribution of European countries 
into fifteen states carved out of various kingdoms, each of which 
would be ready to furnish a quota for collective action under the 
control of a General Council Kant m his “Perpetual Peace” 
(1795) laid dowm a scheme for removing the conditions wdiich 
lead to war. 

The next stage in the development of International peace was 
reached when the conception of inter-state organization was 
taken up by the statesmen of Europe in the nineteenth 
century. Czar Alexander I inaugurated the Holy 
Alliance and Metternich formed the Concert of Europe. 
Both these organizations failed to achieve anything substantial 
In 1856, the Congress of Paris laid down certain rules for 
avoiding international conflicts. Eminent men like John Bright, 
John Stuart Mill, Victor Hugo, Garibaldi and Michael Bakunin 
formed an association, called the League of Peace m 1867 with 
the object of maintaining “liberty, justice and peace” and 
establishing a United States of Europe. 

In 1898, the Russian government proposed a conference to 
discuss the restriction of armaments and this was held m 1899. 
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Twenty-Six states were represented in it. The conference led to 
the foiindation of the Permanent Court of Arbitration 
to prevent war Nothing however could be done convention 
to restrict armaments In 1907, a second conference 
was held at the Hague, where forty-four states met together. 
The Convention, w'hich resulted, established the mediation of a 
third party as a method of ending war. 

This history of international conferences shows that the 
League organization differs from those conferences xhe League 
m three fundamental aspects First, President Wilson’s 
ideal of the League included not only Christian or 
European nations, but also non-Christians and non- 
European nations, and the vanquished as w'ell as victors and 
neutrals Such an all-embracing scheme has never been 
formulated before. 

Secondly, statesmen have seldom, prior to the formation of 
the League, supported an organization for world-peace, although 
they professed as much fondness for peace as 
philosophers like Kant did. The causes that led mensw-''* 
them to do so at Versailles were partly idealistic and fwo'rMsonf 
partly selfish They had suffered from the shocks 
of the -worst of world W'ars and were, therefore, anxious to stop 
the recurrence of such an event. But at the same time they 
thought that with France, Britain, and the U. S A. all on 
one side, they would be able to keep the vanquished nations in 
subjection and retain their conquests. 

Thirdly, none of the international conferences or concerts 
had reached the point of having a permanent 
headquarters and secretariat, which give special organisation 
value to the present League. League 


II. Constitution of the League of Nations 

The character of the League has been fully explained by 
Sir Samuel Hoare in a speech at Geneva m September, 1935. 
He said that the League “is not a super-state, nor even 
a separate entity existing of itself independent of or 
transcending the states which make up its membership. 

The member-states have not abandoned the sovereignty 
that resides in each of them, nor does the Covenant 
require that they should, without their consent 
in any matter touching their sovereignty, accept 
decisions of other members of the League. Members of their sove- 
the League by the fact of their membership are 
bound by the obl]gation.s that they themselves have assumed in 
the Covenant, by nothing more.” The League wns thus like a 
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club, where discussions on matters of international interest were 
held regularh^ But it had no power of coercion 

At the time of the first Assembly of the League m 1920, there 
were foity-two member-states. The Central Powers were not 
admitted for some years. Hungary was admitted in 
1922 and at the Locarno Conference m 1925 it was 
agreed that Germany should seek admission to the 
League Russia was not allow'ed to become a member 
before 1934. The United States of America did not join 
the League because the Congress thought that the Article 
X of the League Covenant might involve America in non- 
American wars in future. Japan announced her intention to 
withdraw' from the League on March 27, 1933, after having 
flouted successfully her obligations under the Covenant in her 
dispute with China. Germany resigned from the League on 
October 21, 1933 with a view to proceed with rearmament free 
of all restraint. Italy practically ceased to be a member, when 
in October, 193*5 the Sanctions were applied against her. 

The Covenant is the Charter or Constitution of the League. 
The League operates through an Assembly, a Council and 
a permanent Secretariat, which may be compared 
ts organs respectively to the Legislature, the Cabinet ‘and the 
Civil Service of a state Besides these, there is the Permanent 
Court of International Justice. The Assembly consists of 
representatives of all member-states. It generally meets once a 
year in September, and it deals with any matter within the 
sphere of action of the League. It works normally through six 
committees dealing mainly with constitutional, legal, financial, 
social and political questions. 

The council is composed of four permanent members who are 
representatives of such great Powders as are within the League, 
together wdth ten non-permanent members who are 
representatives of the smaller Powers and are elected 
for periods of three years. It meets normally three or 
four times a year and as often as an emergency would require. 
It deals specially with infringements of territorial integrity and 
political independence of members, with the reduction of arma- 
ments and with military matters in general, with the investigation 
of disputes between members, with the execution of arbitral 
awards, with recommendations regarding the military support of 
sanctions, and wdth the exclusion of members for violation of the 
Covenant. Decisions of the council as well as of the Assembly 
must be unanimous, except in cases provided for in the 
Covenant. 

The Permanent Secretariat comprises 637 men and women 
of 44 nationalities, all appointed by the Secretary-General 
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with the approval of the Council. The officials of the Secretariat 
are esjclusively international officials and they can 
not seek or receive instructions from any Government 
or other authority outside the Secretariat. The 
Secretary-General, Avenol, is a Frenchman. The Secre- 
tariat consists of the offices of the Secretary-General, the 
Deputy Secretaries-General, and Under-Secretaries-General, 
fourteen sections, various administrative services, auxiliary 
offices in different countries, and a Library. Members 
of the League contribute to its expenses by a scale 
of allocation, accordinf^ to which out of the total of tion S “ 
1011 units the U. K. contributes 105 units, France 79, 

India 55 and China 46 units. 

III. The Permanent Court of International Justice 

The Permanent Court of International Justice, which was 
established m accordance with Article 14 of the Covenant, 
has its seat at the Peace Palace at the Hague. 

The Court consists of fifteen Judges, who are elected 
by the Council and Assembly for nine 3'ears, Sir 
Cecil Hurst of the V. K. is the President of the Court. 

The ‘Court deals with disputes of international nature sub- 
mitted to it by the states concerned ; and it may also give 
advisory opinions on any question submitted to it 
by the Council. In the performance of its judicial court 
duties, the court applies international conventions, 
together with the rules of law which it deduces from inter- 
national custom from the general principles of law recognised 
by civilised nations and, from the judicial decisions and the 
teachings of eminent publicists. 

In contentious matters, the Court’s jurisdiction is always 
conditional upon the consent of the parties. Such jurisdic- 
tion IS said to be compulsory when the parties’ 
consent has been given once for all in a treaty 
or convention relating either to all or to certain 
categories of disputes. The court’s advisory opinions, given 
to the Assembly or Council at their request, do not possess 
the force of Judicial decisions. 

IV. Arrangement for Settlement of International Disputes 

The Covenant of the League contains two kinds of pro- 
visions concerning the pacific settlement of disputes. The 
first. Article 11, makes it the business of the League 
to take prompt steps to safeguard peace m the safeguard “ 
event of war, or threat of w^ar or of any matters 
likely to disturb international relations. 


22 
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On the other hand, the provisions of the second class are 
mainly designed for the purpose of seeking or finding a 
solution of disputes between States which are likely 
lutld^queT to lead to a rupture The members are required 
to submit any dispute among them, which are liable 
to lead to rupture, either to arbitration, to judicial settlement 
or to inquiry by the Council. They shall not resort to war 
until three months after the award of the courts or the 
report of the Council shall have been issued. 

Article 17 allows non-members, in dispute with members, 
to accept the obligations and privileges of membership for 
the settlement of the dispute Disputes as to the interpre- 
tation of a treaty, as to any question of international law, 
as to the existence of any fact which, if established would 
constitute a breach of any international obligation, or as to 
the extent and nature of the reparation to be made 
for any , such breach, are declared by the Covenant 
(Art. 13) to be among those which are generally 
suitable for submission to arbitration or judicial settle- 
ment. Lastly, the prevention of war is sought by the deterrent 
effect of the threat of Sanctions and expulsion from the 
League (Art. 16). 

Besides settling minor affairs, the League has settled thirteen 
political disputes during twenty-two years of its existence. Of 
these the G-raeco-Bulgarian dispute of 1924 and 
mentroVthe the Gi’aeco-Italian incident of 1923 were the most 
League important. When Greece and Bulgaria were think- 
ing of taking recourse to war over a quarrel regarding the 
Demir Kapu frontier incident, the Council of the League 
reminded both the Governments of their obligations under 
the Covenant and invited them to withdraw their troops to 
their respective frontiers within sixty hours. The two Govern- 
ments conformed, an enquiry was made, and, on the basis 
of the recommendation resulting therefrom, the matter was 
settled. In 1923 occurred the bombardment of Corfu (under 
Greece) by Italy The matter was discussed by the Council, 
but it was actually settled by the Conference of 
Ambassadors. Besides these two most important 
^ttfcd disputes, the League handled with skill and discre- 
tion the difficult situation that arose between Yugo- 
slavia and Hungary out of the murder of King Alexander. 


V. Failure of the League to prevent war and Its causes 

The League has succeeded in settling political disputes 
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between second and third-rate powers. But w^hen a first- 
rate power like Japan, Italy or Germany was The League 
bent on aoerandisement, the Lea^e met with » powerless 

oo ’ o against big 

colossal lailure. States 

In 1932 the League gave the most shocking demonstra- 
tion of its weakness in the Manchurian affair. Japan ocen-- 
pied Manchuria in September, 1931 and the League sent a 
Commission headed by Lord Lytton to report on 
the situation in the Far East. The Commission chunan“’ 
reported that Japan’s occupation of Manchuria was ^ 
not justified by reasons of self-defence and recommended that 
the Powers should not recognise Manchukuo Japan mean- 
while conquered Jehol and brought Inner Mongolia under the 
Manchukuan rule. The League adopted the Lytton report m 
February, 1933 and Japan’s reply was to give notice of wuth- 
drawal from the League. 

The next colossal failure of the League was in the case 
of Italy’s annexation of Abyssinia, which was and is a member 
ot the League. The League invoked article 16 of 
the Covenant on October (5, 1935 and the Sanctions 
against Italy were put into motion. For the first 
time, a major Power was formally condemned by a unani- 
mous vote of the Council and Italy was declared an outlaw^ 
state. But the Sanctions failed On June, 1936 the dispossessed 
Abyssinian emperor appeared before the Assembly to plead 
the cause of his country and said pathetically “God and 
history will remember your judgment ’’ 

In the case of the Spanish Civil War, the League 
decided upon enforcing a policy of non-intervention, though 
the propel business of the League is to intervene Spanish 
in order to secure and maintain peace Japan 
attacked China without declaring any war. There Smo-japa- 
is a major war in the East now, yet the League failed 
to do anything regarding it. In October, 1938 Germany put an 
end to the life of one of its members, viz , Czecho- Slovakia 
and the League failed to take any active step against the 
aggressor By September 1938 the totalitarian states had 
definitely worsted the League. The stages which marked 
the League’s decadence and final destruction were the German 
re-occupation of the Ehineland and the Italian war on 
Ethiopia m 1935, the wur m Spain, the Smo-Japanese 
war in 1937, Neville Chamberlain's experimentation in 
European Settlement outside the framework of the Covenant, 
Germany’s annexation of Austria m 1938, the dismemberment 
of Czecho- Slovakia and Italy’s seizure of Albania in 1939. 

The League of Nations, so long as it is based on the 
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retention of complete national sovereignty by its members 
is subject to five fatal limitations. (1) A league of. sove- 
reign nations can never compel universal membership nor 
proceed by majority decision. (2) It has no power 
HmftatioL 111 itself to alter the status quo, and thereby 
League I’emove some of the mam causes of conflict. One 
writer observed that the League “has become the 
instrument to perpetuate wrongs, always available to the 
beneficiaries of such wunugs, but never within the grasp of 
those who seek to escape " A proposal, therefore, has been 
made of separating the Covenant from the Peace Treaties, 
which would remove from the League the onus of its ques- 
tionable birth and give it a fresh start in life. (3) The 
League has no powder to limit or control economic nationalism, 
which is the principal cause of unemployment, dictatorship 
and international tension to-day. (4) It has no powder to limit 
armament. (5) If the League attempts coercion by applying 
sanctions its members must be ready for war or actually 
go to w'ar. The most important cause of the collapse of 
the League was the deliberate design of the totalitarian states — 
Germany, Italy and Japan — to divide and weaken the peace- 
forces in the world and thus to open the door to domimation 
of the world. The dictators scorn the independence of 
states jUst as they scorn the liberty of individuals They 
do not believe in the equality of states. They repudiate any 
and every form of collective security because it would make 
them vulnerable. 

VI. League's efforts to reduce National Armaments 

Article 8 of the Covenant defines the obligations of the 
League and of its members with regard to the reduction and 
The first limitation of armaments. It laid down amongst 
redlfcV® other things that the Council shall formulate plans 
armament foi’ I’eduction of armaments for the consideration and 
action of the several governments, and that the 
limits of armaments thus fixed shall not he exceeded with- 
out the concurrence of the Council. A Permanent Advisory 
Committee on disarmament was appointed in 1920 and a Pre- 
paratory Commission was set up in 1926 to do the preliminary 
wmrk for a world conference for the reduction and limitation 
of Armaments. The Preparatory Commission held six sessions 
and finally dissolved m December 1930 after preparing a draft 
Convention. Throughout the greater part of 1932, 1933 and 
1934 the Disarmament Conference was in session at Geneva 
under the Presidency of Mr. Arthur Henderson. Sixt^^-one 
states, seven of which were not members of the League sent 
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representatives to it. In July, 1932 the Conference took a 
decision in favour of a substantial reduction of 
world armaments. Under this decision, all attacks 
from the air on civilian population and all bombings 
from the air were to be forbidden, maximum limits °° crence 
were to be set to heavy land artillery and the tonnage of 
tanks. The chemical, incendiary and bacterical warfares were to 
be proscribed. Eecent events m Abyssinia, Spam and China 
show, however, that these have been prescribed instead of 
being proscribed 

The Eussians proposed an all-round reduction of armaments 
by 50 per cent and the U. S. A. by 33j per cent. But 
Britain objected to it. France proposed to put an 
armed force under the control of the League of 
Nations, to be used to punish any power whom the 
League Council — by a majority vote, not necessarily by unani- 
mity — should proclaim an aggressor. This meant in practice 
that the League force would be used to enforce the Versailles 
settlement and to maintain the ascendancy of France in Europe. 
Such a proposal could not be acceptable to the vanquished nations. 

In the reduction of naval arms the League attained some 
measure of success The Washington Conference of 19*21-22 
led to an agreement between Great Britain, the U. S. A and 
Japan to destroy seventy of their warships in agreed propor- 
tion and to build no more for ten years. A Second 
Conference on naval disarmament met at Geneva in 

armament 

1927 to discuss a similar limitation on cruisers ; 
but owing to the objection of Great Britain the proposal fell 
through. In the Third Conference held m 1930 Great Britain 
accepted the principle of cruserparity with the United States. 

The result of the Disarmament Conferences may be illus- 
trated by the case of Great Britain. In February, 1987 Neville 
Chamberlain announced new defence expenditure of 
T400, 000,000 million to be spent over the next five Girowthof 

’ 1 armaments 

years, in addition to the 4:200,000,000 now being 
annually spent m Britain. It tripled the normal expenditure 
on defence 


VII. The Mandates 

The African and Pacific possessions of Germany and certain 
territories of the Ottoman Empire were put, by Article 22 of 
the Covenant, under the tutelage of “advanced nations 
who by reason of their resources, their experience, 
or their geographical position, can best undertake 
this responsibility.” These nations should act as mandatories 
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of the League, and exercise their powers on behalf of the 
League. They should act on the principle that the w^l-bemg 
and development of the peoples under their tutelage formed a 
“sacred trust of civilisation,” and should render the Council 
an annual report on the territory committed to their charge. 

The Mandated territories are divided into three classes accor- 
ding to the degree of civilisation of their inhabitants, economic 
and geographic circumstances and so forth. Thus 
5as«3of Palestine and Syria were put under ‘A’ class and 
Mandates pjg^ced in chai'ge of Great Britain and France 
respectively. Both these territories have acquired independence 
recently. Glass ‘B’ Mandates including Togoland and Came- 
roon were attributed in part to Great Britain and in part to 
France The former German East Africa, now called Tanga- 
nyika Colony IS under the British administration The ‘C’ class 
Mandates have been attributed mostly to Australia, New 
Zealand and the Union of South Africa. Japan has got the 
former German North Pacific possessions. 

The problem of the Mandates has become an acute one m 
recent years. Germany is demanding back her colonies It is 
The three I'easoBs why Germany is bent upon 

dissatisfied destroying the Peace Treaties. Five countries in the 
Powers world, namely Britain, France, Belgium, Holland 
and Portugal, possess about seventy -five per cent of the total 
of the world’s key products. Germany, Italy and Japan are 
dissatisfied with their colonial position and this dissatisfaction 
IS one of the most important potential cause of war. 


VIII. Non-poliHcal work of the League 

The League of Nations was created primarily for preventing 
the recurrence of war. It has failed to a large extent to achieve 
this purpose. But its non-political work is a valuable asset to 
the modern wmrld. 

The Health Committee of the League directed its attention to 
Malaria. In 1932, the Malaria Commission summed up the 
results of its investigations in a report entitled “The 
coL2ut2 Therapeutics of Malaria”. Similar efforts have been 
instituted with a view to combating tuberculosis, 
cancer, syphilis, etc. Several international conferences convened 
under the auspices of the Health Organisation have resulted m 
the adoption of international standards for certain sera, biological 
products and the principal vitamins. These are entrusted for 
safekeeping to an official laboratory. 

The League of Nations began its work for the suppression of 
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the traJfBc in women and children in 1921. In October, 1933 
a new jconvention was adopted prohibiting the inter- 
national traffic in women of full age to be employed, women and 
even with their consent, for immoral purposes in 
another country. The Child AVelfare Committee has done much 
to raise the age for marriage. It has improved the position of 
illegitimate children. The Geneva Agreement of 1925 provides 
that the retail sale, import, and distribution of prepared opium 
shall constitute a State monopoly India government has given 
up a valuable source of revenue from Opium trade m pursuance 
of this Agreement 

The Permanent Committee on Arts and Letters has adopted 
two methods of work — viz. that of coversations and 
that of open letters with a view to promoting intellectual co-oplta“® 
co-operation, 

The International Labour Organisation 

The International Labour Organisation was constituted by the 
Treaties of Peace as an autonomous organisation of the League 
of Nations. It aims at the establishment of social 
justice and specifically at securing humane conditions of Labour or- 
labour. . The Organisation consists of the International 
Labour Conference, which" meets at least once a year, and the 
International Labour Office, controlled by a Governing Body. 
Both these bodies are composed of representatives of Govern- 
ments, employers and workers, all nominated by the respective 
Governments The decisions of the Conference take the form 
of Draft Conventions or recommendations to the different 
Governments, who may make laws to carry out the 
convention. The Members report annually to the Conven- 
International Labour Office on the measures which 
they have taken to give effect to Conventions which they have 
ratified. The functions of the International Labour Office 
are the preparation of the agenda of the Conference, the 
collection and distribution of information on all subjects relating 
to the international adjustment of industrial life and labour, the 
publication of periodicals and reports dealing with problems of 
industry and employment and any other duties assigned to it 
by the Conferences. The founders of the International Labour 
Office specified in the Charter the following examples of 
improvements, which they deemed urgently necessary. ‘‘The 
regulation of the hours of work, including the establishment of 
a maximum working day and week, the regulation of labour 
supply, the prevention of unemployment, the provision of an 
adequate living wage, the protection of the worker against sick- 
ness, disease and injury arising out of his employment, the 
protection of children, young persons and women, provision for 
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old age and injury, protection of interests of workers when 
employed in countries other than their own, recognition, of the 
principle of freedom of association, the organization of vocational 
and technical education and other measures” 

The International Labour Conference has adopted sixty 
Conventions relating to highly important subjects such as limi- 
ting hours of work m industrial ' undertakings, 
mentroli the employment of w'omen during the night, minimum 
o^aiuLtion admission of children to industrial employment ; 

workmen’s compensation for accidents, creation of 
minimum wage-fixing-machinery, forced labour, compulsory old 
age insurance, etc. India has ratified fifteen out of these sixty 
Conventions. The revision of the Factories Act m 1922 and 
1934, the Workmen’s Compensation Act of 1923 with two amen- 
ding Acts passed in 1926 and 1929, the Trade Unions Act of 
1926, the Payment of Wages Act of 1936 are the results of 
ratification of these Conventions. In the western countries, 
however, the 48 hour week and in France 40 hour week (since 
Sept 1936) has been attained, whereas in India the hours 
of work are still 54 per vreek _ — 
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THE SEPARATION OF POWERS 

I. Three-fold Divisions of Governmental Functions 
and Organs 

111 every modern state there are three well-defined departments 
of government — legislative, executive and judicial. They are 
called the three organs of government. The\ are Theiegisk 
always intimately connected with one another and tive. 
yet they are everywhere distinct. There must be m iidklai 
every well- organised community some laws. The 
organ of government which makes laws is known as the 
Legislature. The functions of the Legislature increase with 
the growing complexity of modern society and with its consequent 
demands upon the law-making authority for social good. 
There is another body in the state which is entrusted with the 
function of executing the laws. This body is known as the 
Executive The function of the Judiciary is to “decide upon the 
application of the existing law m individual cases ’’ 

In primitive states there was no distinction between these 
three functions. The king was at the same time the head of 
the executive, the supreme law-giver and the foimtain 
of justice But as the society became more complex, 
there arose the need of specialisation of functions. 

The king began to delegate his different powders to different bodies 
and the tripartite division resulted. It must be noted that this 
process does not involve a division of the sovereign power, it is 
merely a convenient means of coping with the increasing business 
of the state 

Aristotle was the first writer to note the distinction between 
the three functions of government, — w'hich he called the Delibera- 
tive, Magisterial and Judicial But m Athens there 
was no separation of powders as the Ecclesia or the 
Assembly exercised not only legislative, but also the 
executive and judicial functions Roman writers like 
Cicero and Polybius praised the Republican constitution of Rome 
because in it they found a balance betw^een the Senate Uegislature), 
Consuls (executive) and Tribunes (judiciary). But in practice 
the Senate w^as the supreme aiithoriUN to which the other functin- 
naries bowed down The little distinction that was observed 
in the Greek and Roman city-states betw'een the three ilepart- 
ments of government w'as obliterated b\ the- establishment of the 
Roman Empire, the development of feudal institutions m the 

23 
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middle ages, and the rise of national states under absolute 
monarchs. 

Bodm, the French publicist of the sixteenth century, was the 
first modern writer to demand a separation of powers. He 
„ , argued that if the king were both law-maker and 

Lockea^dvo- ]udge, then a cruel king might give cruel sentences. 
rati®on®or' During the Commonwealth period m England, 
powers Cromwell separated the executive and legislative 
functions, though as the head of the executive, he dismissed 
the judges high-handedly. The Glorious Ee volution deprived 
the English King of the power to suspend and dispense with law. 
John Locke defended this step by enunciating the theory that 
the powers of government naturally divided themselves into those 
which were legislative m character, those which were executive 
and those wdiich were federative (that is diplomatic). The 
theory of separation of powders, however, emerged finally from 
the writings of Montesquieu. 


II. Theory of Separation of Powers 


The absolute monarchs of Europe had to maintain different 
departments of government indeed, but they controlled the 
Absolutism executive, the legislative and the judicial departments. 
monaKhs ministers responsible to themselves, 

promulgated whatever laws they liked, and appointed 
and dismissed Judges at their sweet will. In England, however, 
by a long process of constitutional struggle, Parliament secured 
the authority of making laws, and the Judges got the right of 
holding office so long as they behaved well. As the liberty of 
the subject w^as greater m England than anywhere else in 
Europe in the middle of the XVIIlth century, Montesquieu 
came to believe that concentration of authority meant tyranny, 
Theory of Under a wise distribution of powers, 

Montes- Safeguarded by checks and balances, was individual 
liberty possible. Montesquieu promulgated this theory 
m his Esprit des Lois, published in 1748. 


Stated briefly, the theory of separation of powers means that 
the legislative, executive and judicial functions should be per- 
Need of formed by different bodies of persons. Each body or 
ofpowiw department should be limited to its own sphere of 
action and neither body was to have a controlling power 
over either of the others. The reason for such a separation of 
powers is thus given by Montesquieu “When the legislative 
and executive powers are united in the same person, or in the 
same body of magistrates, there can be no liberty. Again, there 
is no liberty if the judicial power is not separated from the 
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legislative and executive powers Were it joined with the 
legislative power, the life and liberty of the subject would be 
exposed to arbitrary control , for the Judge would then be the 
legislator. Were it joined with the executive power, the Judge 
might behave with violence and oppression There would be an 
end of everything, were the same man or the same body, whether 
of the nobles or of the people, to exercise these three powders, 
that of enacting the laws, that of executing the public resolu- 
tions, and that of trying the cases of individuals.” 

The theory of Montesquieu received powerful support from 
Blackstone, wTo m his Commentaries on the Laws 
of England (1765) observed . — “‘Whatever the right of 
making and enforcing the law* is vested iii the same 
man or one and the same body of men, there can be no public 
liberty.” 


III. Influence of fhe Theory in America and France 

The doctrine of Montesquieu an<l Blackstone was adopted 
and put into practice in America. The cou.stitution adopted m 
Massachusetts in 1780 contained the following — “In 
the government of this Commonwealth, the legislative 
department shall never exercise the executive and 
judicial powers, or either of them ; the judicial shall never 
exercise the legislative and executive powers, or either of them : 
to the end it may be a government of law's, and not of men.” 
The theory of separation of powers wa'5 also accepted as the basic 
principle of the U. S. A, federal constitution. 

The theory gained recognition in France, the land of its birth. 
The sixteenth Article of the Declaration of Rights 
declared — “Every society in w'hich the separation of 
powers is not determined has no constitution ” Accor- * 
dmgly, the French Constitution of 1791 made the executive and 
the legislature independent of eacdi other, and the judges elective. 

IV. Criticism of the Theory 

The theory of separation of puw'ers. as interpreted m a 
narrower sense in the Massachusetts constitution, quoted above 
IS impossible of achievement m practice. In this 
naiTow'er sense it means the complete isolation of separation is 
the three departments from one another. But govern- 
ment being an organic whole cannot be divided into 
water-tight compartments The division of government into 
parts and their relative power depends really upon the purpose 
of government and the relative technical capacity of the various 
bodies of men who are emjiloyed m its realization. France found 
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it impossible to work out the constitution of 1701 and after 
various constitutional experiments, has adopted the cabinet system 
of government in which the executive is responsible to the 
legislature. Even in non-parhamentary constitution, the legislature 
ought to be and is able to secure through its powder over the 
purse some control over the executive The Judiciary must also 
interpret the law which the Legislature lays dowm The Executive 
exercises the prerogative of pardon and thus check or undo tlie 
harsh decisions of the Judiciary These examples show the inter- 
dependence of the three departments of government 

But 111 a broader sense — that the three powers shall be in 
separate hands — all modern constitutional states conform to the 
ideal of separation of powers In a non-parliamentary 
kh^dXlpa- executive the separation obviously exists between the 
maintained Executivc and the Legislature. In parliamentary states, 
the Executive is only a part of the Legislature and not 
the whole of it ; and as such some kind of separation exists. 
The Judiciary is independent in the sense that in most of the 
constitutional states the tenure of the Judges is permanent, that 
IS to say, they hold office wdiile they are ‘of good behaviour.’ 
On the whole, however, there is more of interdependence between 
the powers than isolated independence 

V. Extent of Application of the Theory in existing 
Governments 

Though m a broader sense the theory of separation of powers 
IS true, yet w'e do not find complete separation m any govern- 
The govern- woild It is neither desii'able nor prac- 

ticable to separate the three powders of government, 
mterf ® It IS not desii'able to separate the powers because if 
epen ent department of the government were completely 

independent m its sphere so that it could thwart the actions of 
the others, frequent deadlocks would be inevitable As Mill 
pointed out, “each department acting in defence of its own powers 
would never lend its aid to the others, and the consequent loss 
in efficiency w^ould overw^eigh all the possible advantages arising 
from independence.” 

The theoi-} of separation is not practicable too. The Legis- 
lature lays down the broad outlines of a law, but the details 
Law in made Worked out by the executive department in 

three or\ns application The legislative body m every 

country allows more and more scope to the executive 
to make rules under the Act and those rules too have got binding 
authority. Moreover, in times of emergency the executive 
authority must be vested with the power of issuing ordinances. 
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T]ie Judiciary gets a share iii Jegislatiou throiigli their power to 
luterptet the written law and to declare what is unwritten law. 
Thus the work ot legislation must be divided amongst all the three 
departments of the state. Madison rightly observed, — “Unless the 
departments w'ere so tar connected and blended as to give to 
each a constitutional control over the others, the degree ot 
separation which the ma.xim requires as essential to a tree 
government can never in practice be duly maintained.’' The 
Judicial y peiiorms some executive tunctioiis too The low'er 
courts in the U. 8 A. and the Justices ot Peace in England are 
entrusted with the duty ot maintaining [leace. Moreover, the 
Legislature serves some judicial functions. The House ot Lords 
m England is the highest court of a[)peal. Moreover, the 
Parliament in Kngland. the t'ongress in the U. S A. and the 
Chambers in France are courts ot impeachment. 

In Parliamentarv states, such as England and France, the 
Executive is dependent on the Legislature. The Legislature dis- 
cusses the conduct of the executive and performs some 
executive tunctious through its committees. Some ^vrcourtt' 
members of the Legislature are also members ot the 
Executive The Cabinet is indeed a committee of the majority 
party in the Legislature. Judges are appointed by the executive 
and must interpret and abide by the law passed by the Legislature. 
In France and other continental states there are administrative 
courts, which are amenable to the control of the Executive, 
but perform judicial functions. Their existence is, therefore, 
not in agreement with the theory of separation. But in as much 
as the courts are intended to protect the administrative otficers 
from ordinary tribunals they are based on the theory of separation 
of powers. 

In the C. S. A. the whole constitution was based on the 
theory of separation of powers. But the following instances 
show that the theory is not rigidly adhered to there, xhe theory 
The Senate controls the appointments made by the 
President and ratifies treaties. The Congress control even in the 
the Executive through its powder of supplying or with- 
holding grants. The President exercises the v^eto power on bills 
passed by the Congress and influences it by his Messages The 
emergence of the party system has brought the Executive and the 
Legislature in closer contact with each other, as the members 
ot the same partv may get majority in both the departments. 

In India theoretically the Executive, Judiciary and Legislature 
are separated. But the Cxovcrnor-deueral, the head ot the 
Central Executive has power to override the decisions 
of the Legislature by his certifying and vetoing pow'ers 
Moreover, the district magistrate is the head of the police as well 
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as the authority to try certain cases “To be tried by a man who 
IS at once the judge and prosecutor is too glaring an injustice. 
When the functions of a policeman, a magistrate and a judge are 
all united in the same officer it is vain to look for justice ” 

VL Division of Powers in Modern Democratic Governments 

There are two mam divisions in the business of government . 
to determine that certain things shall be done and to make 
the people do them. Those bodies which are concerned with 
determining the things which shall be done are the Electorate, 
the Political Parties, Parliament, the Cabinet and the Chief 
of the State. The Cabinet, the Chief of the State, the Civil 
Service and the Courts of Justice are charged with the duty of 
causing people to do the things that have been decided upon. 
These seven main centres of political activity must act in 
harmony and co-operation to produce orderly form of government 
The electorate remains a disorganised mass of men and women 
without any coherent principle so long as the political parties 
drill and organise it. The electorate sends representatives to 
Parliament through elections and the members occasionally 
come to the constituencies to ascertain the views of their electors 
The Legislature is in one sense the conference of political parties. 
The Cabinet owes its power either to the Legislature or to the 
Electorate. The Civil Service lends its expert knowledge to the 
Cabinet in the matter of framing hills and handling discussions 
It comes in contact with the electorate through deputations and 
advisory councils. The Courts of Law interpret law in such a way 
as to make it conform to the general trend of thought prevailing 
among the electorate. 

Though the power and quality of each of these seven organs 
of modern government are different from one another and each 
has its own sphere of activity and influence, yet they are 
necessarily inter-related. The existence of well-organized parties 
makes it possible to carry on the government in a disciplined 
and at the same time democratic way. The party organizes the 
voters in tlie hope of securing a majority or at least making a 
formidable opposition. No party can afford to ignore even a single 
vote and to secure votes each party must show achievement. 
The exchange of views in the Legislature, conformation to rules 
of proeedme and personal contacts foster a conciliatory attitude 
in the members of the different parties and promote party and 
parli amentary competence. 



CHAPTER XIII 


THE LEGISLATURE 

I. Functions of Legislature 

The functions of a legislature depend on the principle on 
which it IS constructed. Broadly speaking, three systems are 
m use in the formulation of a legislative policy. An autocratic 
monarch or a bureaucratic government may keep up a Legislature 
merely as a consultative body The Czar of Russia 
and the Emperor of Austna-Hungary allowed very 
little legislative power to the Legislatures of their 
respective empires. The Legislative councils of India were 
entirely subordinate 'Ho the Executive in the nineteenth century. 
At present, the control of representative assemblies over law- 
making IS increasing in some countries while in others, the wall 
of Dictators like Mussolini and Hitler is becoming the law" of 
the land. 

In the parliamentary form of government the Executive is 
subordinated to the Legislature The will of the 
Legislature is supreme in almost every sphere of 
governmental activity. Such a system prevailed in 
England and France. 

A balancing of authority between the Executive and the 
Legislature may exist. One authority may be designed to 
check another. This is the case in the United States 
of America The Congress of the U S. A. can neither 
control the Executive directly nor can it make law’s 
amending the constitution. 

Thus, it will be apparent that there is much difference 
between one legislature and another in the scope of authority and 
consequent^, in functions But generally the functions of 
law-making bodies may be classified under four heads — Legisla- 
tive, Taxative, Deliberative and Judicial 

Their primary business is to make the law of the land, to 
repeal laws which are not suited to the age, and to make them 
conform to the exigencies of time. The Legislative 
bodies exercise also taxative powers. They determine 5onsS°aw- 
the method of raising money, the amount to be raised, 
and the manner m which it is to be spent. They 
control to a certain extent the domestic and foreign policy of the 
executive government through their control over finance and 
in some cases over ministers. They exercise certain judicial 
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functions through their powers of deciding contested elections 
and of settling their own procedure of work. 

The functions of government in every civilised state have 
extended enormously in recent times and the result has lieen 
the widening of the sphere of activity of the Liegislature. But 
the Legislatures are finding it impossible to cope with the 
Loss of con ^^^ci‘6^sing pressui’e of business. 8o even in advanced 
fidencein” states like England, the Legislature is being forced 
Legislatures delegate a part of its authority to the administra- 
tive bodies. On the other hand, there are signs to show that 
people are losing their confidence in the multitudinous legis- 
lature, consisting of mere amateurs. This loss of confidence in 
Legislature is reflected in the demand for direct legislation b_\ 
referendum and initiative and in the creation of commissions 
of experts. 


II. Structure of Legislature 

In modern states laws are passed in the collective interest 
of the mass of the people ; and various devices have been 
adopted to secure the “active consent of the citizens” m law- 
making. Legislation and taxation, two of the most importaiit 
functions of the Legislature can be properly carried out only 
by means of adequate deliberation. “The Legislature is, par 
Composition excellence, a deliberative body,” says Leacock, “and 
^Legisia- for deliberation two heads are better than one, and 
two hundred are better than two. A legislative body 
must consists of many persons, representing numerous interests, 
various points of view, and different sections of the commu- 
nity. But if the size of the Legislature becomes very big, 
various complications arise in cond^ucting the business before 
the house. Effective debate is impossible in a large body. A 
few persons only get an opportunity of speaking their mind 
and the rest remain silent auditors. The vote of the latter is 
not influenced by what is said in the Legislature but by party 
arrangements outside the Legislature On the other hand, if 
the size of the Legislature is very small, one representative has 
to be elected by a very large number of voters. In this case 
iti becomes welLmgh impossible for the representative to main- 
tain any genuine personal relations with the electorate Laski 
argues that no Legislature ought ever to exceed five hundred 
members, if it is to perform its function efficienth . But if the 
eoimtry is a big one uith large population, the constituencies 
will be unwieldy. In the United States of America, there is one 
member for every (>958 square miles and ‘282,241 of the iwim- 
lation in the Hou.se of liepresentatives. Undei- the Mnnta^iie- 
('helmsford Beforms in India the size of a constituency foi^the 
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Legislative Assembly is 12000 to 24000 square miles. It must 
be admitted that under such a scheme of representation it is 
extremely difficult for the member to keep himself m touch 
with his constituency. 

III. Bicameral Legislature — its merits and demerits 

The bicameral system of legislature has grown out of a histo- 
rical accident, but arguments are no-w adduced to show that it is 
a necessary safeguard of constitutional liberty. In the medieval 
legislatures there were three, four or five chambers, each re- 
presenting a particular class or estate in the community. 
But in England, the lower clergv ceased to attend Parliament 
and preferred to vote their contribution to the govern- origin of 
ment through their own Convocation, while the higher two Houses 
clergy sat with the greater nobles ; and the lesser menrin^' 
nobility, the knights of the shire, threw in their lot 
with the burghers. Thus, the English Parliament was divided 
into two Chambers, the Hou.se of Lords and the House of 
Commons in the middle of the fourteenth centiny The success 
of constitutional government in England has convinced the people 
of different countries of the utility of the bicameral system. 
Historical and philosophical arguments have been adduced to 
show the necessity of this system. 

History shows that experiments m the unicameral method 
have generally been tried during periods of revolutionary re- 
construction only. In England, the House of Lords 
was abolished dun ng the early period of Cromwell’s unicameral 
Protectorate ; hut was re-established after the Res- 
toration The Articles of Confederation in the United States 
made provision for on e chamber ; and this gave rise to so much 
dissatisfaction that it had to he given up. In France, again, the 
successive constitutions of 1789, 1791, and 1793 were based 
upon the unicameral principle. The proceedings of her Legislative 
Assemblies of the period “were marked by violence, instability and 
excesses of the worst kind.” The Frenchmen, therefore, resorted 
to the bicameral system in 1795. 

In the case of a federal state there is a special arg-ument m 
favour of a Second Chamber. The Lower House represents 
the population of the federation as a whole, while 
the Second Chamber is so arranged as to embody 
the federal principle, or to enshrine the will of the f Federation 
states forming the federation. But the operation of 
party system has made it practically unnecessary to have any 
safeguard against the danger of smaller units of being over- 
weighed by more populous neighbours Members of the Republican 

24 
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party in the U. S. A vote in much the same way in the 
Senate as in the House of Eepresentatives. In those federal states, 
where there is no racial or religious question, growth of a sense 
of nationalism and of facilities in communication tends to make 
largely obsolete the original units of representation. But the 
states, having special representation in the Second Chamber, 
cling to it as a valuable privilege and would be most reluctant 
to abolish such a chamber. In Canada and Switzerland, a Second 
Chamber becomes all the more necessary because the racial interest 
of the Brench-Canadians and the religious interests of the Catholics, 
Calvinists and Lutherans have to be specially safeguarded. 

Most of the unitary states of the world have adopted the 
bicameral system out of deliberate policy for its manifold advan- 
Bicamerai l^ges. Of these advantages, the following are the most 
prIv'e’Sts important. First, the existence of a Second Chamber 
i«sty legis- prevents the passage of hasty and ill-considered legisla- 
tion by a single House. A Second Chamber interposes 
delay between the introduction and final adoption of a measure 
and thus affords time for reflection and deliberation. “The 
necessity of a second chamber,” says Lecky, “to exercise a 
controlling, modifying, retarding influence has acquired almost 
the position of an axiom.” But m every modern legislature a 
long procedm’e is prescribed for enacting bills. The first reading, 
the second reading, a severe scrutiny m the committee stage, 
sometimes the circulation of a bill for eliciting public opinion, 
and the third reading afford much time for discussion and 
analysis. Moreover, the delay which is necessary for the sake of 
safety is secured by the slowness with which a great organisation 
like a political party is persuaded to the acceptance of a novelty. 

Secondly, it is argued that a Second Chamber affords protection 
to the individual against the despotism of a single chamber. The 
existence of a Second Chamber is said to be a guarantee of liberty 
It safeguards Well as to some exteut a safeguard against tyranny. 

The majority party m a single-chambered Legislature, 
conscious of having only itself to consult, may abuse 
its po'wer, and try to absorb the powers of the executive and 
the judiciary. The necessity of two chambers,” says Bryce, “is 
based on the belief that the innate tendency of an assembly is 
to become hateful, tyrannical and corrupt, and needs to be checked 
by the existence of another house of equal authority.” 

A third advantage of the bicameral system is that it gives 
representation to special interests or classes in the state. In 
It gives re- cveij state there are different classes, such as, 

tothe°^ftef- Capital, Nobles and Commons etc. and 

entinterests ^^Lmss cvery sectiou of the community is represented 
in the Legislature, there would be oppression of one 
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class by another. M. Dugmt thinks that the best type of legis- 
lature -would be that in which one chamber would represent the 
population as a whole, and another the various groups into which 
the population is divided 

Fourthly, a second chamber based on the principle of nomi- 
nation affords a chance to able men to enter the Legislature. 
Some eminent people do not like to undergo the 
trouble and botheration of election, but their counsel may enter 
may be very valuable. Bryce thinks that in the present 
age when people are losing their faith in politicians, there 
is special need of creating a second chamber as a 
kind of reservoir of special knowledge The Upper 
Houses should have a longer tenure than the Lower 
Chamber, and should consist of more experienced men 

Another advantage of doubtful merit is claimed for the bica- 
meral system Difference of opinion between the two Houses 
makes the executive stronger as it can appeal from one 
House to another. It may be said that the bicameral tive becomes 
system maintains the independence of the executive 
“Two houses,” says Gettel, “checking each other, give greater 
freedom to the executive, and in the long run secure the best 
interests of both departments.'” 

Arguments in favour of Unicameral System 

Abbe Sieyes, the most prolific Constitution-monger of the 
period of the first French Revolution called in question the utility 
of a second chamber by propounding a dilemma He is 
said to have asked, “Of what use will a Second Cham- 
ber be If it agrees with the Representative House, it will be 
superfluous, if it disagrees, mischievous.” 

Lord Bryce remarks that this dilemma recalls the storj" that 
attributed to the Khalif Omar when he permitted the destruction of 
the library at Alexandria, “If the books agree wuth the 
Koran, they are not needed ; if they differ, they ought 
to perish.” It may be further pointed out in refuting 
the Abbe’s dilemma that a second chamber may do work invol- 
ving neither agreement nor disagreement with lower chamber 
and it may, where it agrees m aims, suggest other and better 
means of attaining them. The remark of Sieyes, however, 
contains some gram of truth. If the Second Chamber is a 
nominated body like the British House of Lords, 
equal rights for all citizens are denied. A small class 
in the State is given a special control over policy. If 
the Second Chamber is filled up by members, nomi- 
nated by the Executive, it would lack the authority possessed 
by the popularly elected chamber. If it is indirectly elected like 
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tile French Senate, it will give scope for hnbery and corruption. 
Graham Wallas suggests that the indirect election should be 
based not upon inferior legislatures, but upon trades and profes- 
sions. But it IS very difficult to decide what weight is to be 
given to each trade and profession relative to another. Lees- 
Smith suggests the Norwegian plan according to which the second 
chamber would be a small body elected by the first, and roughly 
proportionate to the composition of the latter. Its function 
should be limited to the postponement and revision only. But 
undoubtedly such a chamber would be weak and somewhat 
superfluous. 

The mam contention against bicameralism is that the double 
chamber sacrifices the great principle of unity of the state. 

Legislation being merely the expression of the common 
will, there is hardly any necessity of committing it 
to two separate assemblies, each having a veto upon 
the action of the other It is said that a double chambered 
legislature is an assembly divided against itself. Laski holds 
that a second chamber is no more likely than the first to be 
correct m its judgment of the electoral will. “The necessary 
checks,” he concludes, “are always present in the inertia of the 
mass, and the desire of a government to avoid large changes 
which may be disastrous. Any other checks will, almost inevi- 
tably, be a premium not ujion improvement but upon opposition 
in terms of vested interest.” 

Gettel thinks that the bicameral system of legislature is a 
Bicameral syiuptom of a trausitioual stage in political develop- 
system ” ment. It stresses the difference of views and interests 
in^d^aracter different classes in the state when unity of inte- 

rests w’ould prevail, there w’ould be no necessity of two 
chambers.^ “Common discussion m one broadly representative 
charnber,” says Amos, “must sui'pass in value any series of dis- 
cussions conducted first by persons having exclusively one order 
of interests and afterw’ards by those having exclusively another 
order.” 

Inspite of all these advantages, claimed on behalf of bicamera- 
lism, there has been recently a tendency to drift towards the 
argument for a single-chambered assembly ; and it has been said 
that the advantages of a single-chambered assembly, under modern 
Unicameral tli^n countei'-halance the disadvan- 

Legi^sktuxes tages. The bicameral principle, therefore, has been the 
fcitutions target of attack by some political thinkers. Active 
movements have taken place fob the substitution of a 
nngle chamber in the place of existing bicameral legislature 
ihus, m the state of Queensland, Australia, m 192‘2 the upper 
ihamber of the legislature was formally abolished. Greece, 
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Bulgaria, Costa Rica, Rumania, Honduras, Salvador, Panama, 
the Dominion Republic, all the Canadian provinces except two 
(Quebec and Nova Scotia), the cantons of Switzerland, many 
of the individual states of the G-erman and A-ustnan federal re- 
publics, and most of those of the Latin American Federations, 
have unicameral legislatufes. Several of the new' states which 
came into existence after the last w'ar — Yugoslavia, Finland, 
Latvia, and Esthonia — adopted the unicameral system. Again, 
the constituent assemblies or constitutional conventions, as Prof. 
Garner has pointed out, for framing and revising constitution, 
have universally been unicameral in structure and no one 
apparently, has ever proposed another system Laski thinks 
that the single chamber and magni-competent Legislative 
Assembly seem best to answ'er the needs of the modern state. 

IV. Composition and Functions of Upper Houses 

Second chambers may be classified according to the method 
of composition into hereditary, nominated, partially elective and 
w^’holly elective. Hereditary second chambers are a relic of the 
medieval system of government At the beginning of the present 
century, there were hereditary second chambers in 
Portugal, Austria, Hungary and England. With the 
exception of the British House of Lords, all other 
purely hereditary Upper Houses have been swept aw'ay by the 
w^ar. Though the composition of the House of Lords has not 
been changed, yet it has been shorn of its pow'ers by the Parlia- 
ment Act of 1911. Democratic theory can not tolerate a heredi- 
tary second chamber. From time to time attempts are made in 
England to reform the composition of the House of Lords. 

A nominated second chamber is distinguished from hereditary 
one by the fact that, while the office of hereditary peer is 
handed down from father to son, that of a nominated 
senator is terminable with death or after a defined 
period if the constitution so provides. The most 
important fully nominated second chambers exist m 
Italy and Canada. At present the Italian Senate consists of 
“one-fifth of generals, one-fifth of high officials, one-fifth of big 
industrialists and bankers and one-fifth of University professors 
and Fascist intellectuals,” Theoretically, it has equal power with 
the Lower House, and no Bill can become law without its con- 
sent, yet in practice it cannot stand against the will of the 
Lower House, to wffiich alone the Ministry is responsible. 

The Senate in Canada is appointed by the Governor-General, 
on the advice of the Ministry of the day. It con- 
sists of nmety-six members, but the number of 
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representatives of the various provinces range from twenty-four to 
four. Bach member must be at least thirty years of age and 
must have property worth at least 4000 dollars. The Canadian 
Senate has neither the power which attaches to an elective 
Second Chamber nor the usefulness of an Upper House which 
properly enshrines the federal idea It does not usually oppose 
measures of first-class importance. When on rare occasions it 
does oppose, it defies public opinion. 

There are some partially elected Upper Houses, of which 
those of Japan, Spain and South Africa deserve special mention 
The Japanese House of Peers consists of the mem- 
Tu^ted^ bei's of the Imperial family upon attaining their 
chambers majority, xminces and marquises at the age of twenty- 
five, a number of counts, viscounts, and barons, equal 
to one-fifth of the entire number of these three orders, elected 
for a term of seven years by the whole of them, the age-limit 
being twenty-five. Besides these, one member is elected m each 
city and prefecture by and from among the fifteen male inhabi- 
tants above the age of thirty who pay the highest amount of 
direct taxes when they are so elected. The Emperor nominates 
them to sit in the House of Peers for a term of seven years. 
The Japanese House of Peers is stronger than the House of 
Representatives This is rather strange in view of the fact that 
the Second Chamber is not all a democratic body. But it must 
be remembered that democracy itself is new to Japan. 

The Senate of South Africa consists of forty members, of 
whom eight are nominated by the Governor- General m Council 
Senate of the of the foui’ proviuces of the 

Srjth Africa The term of the Senate is normally ten years 

As the ministers speak m it, it has got considerable 

power 

Elected Second Chambers are to be found in federal as well 
as in unitary states. For the sake of clarity we shall take up 
Elected case of the fully-federalised states first. Both in 

Chambers United States of America and the Commonwealth 

of Australia, the second chamber is elected and the 
term of the office of the senator is so determined as to ensure a 
continuity of life to the Senate. The Senate of the United 
States consists of 96 members, two being elected by the people 
on a general vote taken over each State Its powers are greater 
than those of the House of Representatives, for it is not only a 
branch of the Legislature but also a sort of Council to the 
President, advising and to some extent controlling him in the 
appointment of officers and conducting of foreign policy 
7 Australian Senate consists of 36 members, six being- 
elected from each of the six states of the Commonwealth. The 
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whole state is the electoral area for senatorial elections and 
each voter has as manj- votes as there are places to be 
filled up. The function of the senate is purely legisla- 
tive, but it can not initiate or amend a money bill. 

But unlike the British House of Lords the Australian 
Senate can reject finance bills. 

In the unitary states like France and the Irish Free State, 
senates are fully elective The French Senate consists of three 
hundred members whose term is nine years One 
third of the membership is renewed every three years. 

The senate is elected indirectly, by means of “elec- ligate 
toral colleges” constituted for the purpose in the 
several departments and colonies. The electoral college in each 
case consists of deputies from the department, the members of 
the general council of the department, the members of the 
councils of its arrondissements, and delegates chosen in each 
commune from the communal councils. This plan is followed 
in Sweden too. It has been called “popular election m the 
second degree,” because the electors have been themselves 
elected by bodies chosen by the citizens. In all matters, except 
finance, the senate has got co-ordinate authority Vvuth the 
chamber of deputies. It has frequently forced the resignation 
of a ministry. 

The Council of States in Switzerland, according to Woodrow 
Wilson, “can hardly be called the federal chamber : neither is 
it merely a second chamber. Its position is ano- 
malous.” It consists of two members from each of CouncTiof 
the nineteen cantons and one member from each of 
the SIX half-cantons. But the mode of election is left to each 
canton ; so that in some cantons the members are popularly 
elected and in seven they are chosen by the legislative body 
of the canton. The Council of States is in no way differentiated 
in functions from the Lower House. It does not safeguard the 
rights of the cantons, nor does it possess the authority to 
make final revision. The people themselves exercise the final 
authority in law-making through the instrument of the 
Eeferendum. 

The second chamber in Germany was called the Eeichsrat. 
The states were represented m it by members of their Govern- 
ments. The states were not equally represented in it 
and thus it failed to embody the safeguarding prin- 
ciple of federalism. It could not initiate any lawy nor 
was its consent necessary for the passage of legislation. But 
it had power to lodge an objection with the Government 
regarding any Bill passed by the Low'er House 

Mr. and Mrs. Webb are dissatisfied with the principle of 
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composition and function of all the existing second chambers ; 
but they think that the volume of work of modern legislatures 
has increased to such an extent that a division of their business is 
desirable. They have propounded the following scheme m their 
work “A Constitution for the Socialist Commonwealth 
s'^n’we°bb of Great Britain” “What we shall call the Political 
Democracy dealing with national defence, international 
relations, and the administration of justice, needs to be set 
apart from what we propose call the Social Democracy, to which 
is entrusted the national administration of the industries and 
services by and through which the community lives... ” 

The Co-operative Commonwealth of to-morrow must accordingly 
have, not one national assembly only, but two, each with its 
own sphere ; not of course, without mutual relations, to be 
hereafter discovered, but equal and independent, and neither of 
them first or last We regard two co-ordinate national assemblies, 
one dealing with criminal law and political dominion, and the 
other with economic and social administration, not merely as 
the only effective way of remedying the present congestion of 
parliamentary business, but also as an essential condition of the 
progressive substitution, with any approach to completeness 
of the community for the private capitalist.” But can Wo such 
assemblies be maintained on a footing of equality "> The body 
which will have the taxing power will soon acquire superiority 
over the other. Moreover, foreign policy cannot be separated 
from economic policy ; imposition of tariff, raising of foreign 
loan, state-purchase of raw materials from foreign countries 
are bound to be matters of common interest to both the 
bodies 

The analysis of the composition and functions of the second 
chambers will bear out the following conclusion, arrived at by 
Lord Bryce, — “Broadly speaking, the powers of the Second 
Chamber vary with the mode of its formation. They are 
widest where it is directly elected, narrowest where it is nomi- 
Democratic ^3,ted 01* hereditary. The more it is popular the 
Cbkmis authority, the less it is popular the less autho- 

possess great Bty Will it possess. Where not directly elected, it is 
powers always under the disadvantage of fearing to displease 
the Popular House, lest the latter should seek to get rid of 
its resistance by rousing clamour among the people against it ” 

V. How are Deadlocks Avoided ? 

Three theories have been held regarding the functions of a 
second chamber. The second chamber may have equal power 
m all matters with the Popular House. Such a position 
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is sure to give rise to frequent deadlocks. The second 
view is, that it should be subordinate in financial 
legislation to the lower chamber, but should enjoy SJxe£rd' 
equal power m all other matters In this case, too, functions 
deadlocks between the two chambers may arise, chlmbere 
Thirdly, the second chamber may have the limited 
power of suggesting amendments and recommending modifica- 
tions of detail only. 

Where the third view prevails, a time limit is fixed after which 
the second chamber must accept any Bill passed a second or third 
time which it has previously rejected. Such a method 
of avoiding deadlock is to be found in the English methods 
constitution Another method of settling differences ^eldiockl 
between the two chambers is followed in the Common- 
wealth of Australia. When the two Houses can not agree, 
in Australia, the Legislature is dissolved and the contentious 
Bill IS again voted on by both Houses after the general election 
and ultimately by the Houses sitting together. In Switzerland, the 
controversial question is referred to the whole people to be voted 
on by them. In France and the United States, no constitutional 
provision for terminating a dispute exists “One or other house 
gives way says Bryce, “in France usually the senate, in the 
United States more frequently the House of Eepresentatives.” 

VI. Composition of Lower Houses 

Though the principle of composition of the second chamber 
is different in different states, there is substantial agreement 
concerning the composition of their lower houses. 

In every modern state the right of choosing representa- accord’- 
tives is extended to a large number of citizens. Seats population 
are generally distributed to constituencies according to 
population. The method of direct election is followed almost 
everywhere, and there is a general feeling that no intermediate 
body should intervene between the voters and their representatives 
m the lower chamber. 

While there is harmony of views regarding these matters, there 
have arisen controversies regarding the desirability of further 
extension of suffrage, the principle of forming multi- 
member constituency and introducing proportional 
representation. These questions will be taken up for 
discussion in subsequent sections of this chapter. 

VII. Procedure in Legislature 

Legislative bodies generally adopt certain rules regulating their 
organization, methods of passing laws and voting taxes and 
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adjournment. The procedural rules prevent hasty action, insure 
Need of orderly deliberation, and allow the effective utilization 
adopting of the limited time available for discharging the 
ixe ru es multifarious diities assumed by the legislature. 
There is substantial agTeement m the procedure followed by the 
legislative bodies of most of the democratic countries, because 
they have taken up the model furnished by the British Parliament. 
Thus, m every legislature we find that bills are first formally 
introduced, then discussed by committees and debated on the 
floor ; amendments are proposed and voted on and a final vote is 
taken on the amended measure There are, however, some 
important points of divergence from the British model in the 
procedure followed in the American, Prench, Italian and G-erman 
legislative bodies. 


The most important difference is found m the function of 
committees of legislative bodies. In the House of Commons the 
function of the standing committees is limited to 
in the amendment of bills only in terms of the general subject 
Committees matter already decided on ; it is unusual for a committee 
to make any change of controversial character 
Moreover, the most important bills do not go to a standing 
committee at all but are taken up by the Committee of the whole 
House, In the U. S. A. the committees can make whatever 
changes they like in the bill and even kill it or introduce an 
entirely new bill. Bills go to committees before they are discussed 
in the Congress and the vast majority of bills die in the committee 
stage there. In Prance the committees, which are known as 
legislative commissions, can introduce important amendments in 
the bill and the discussion on it in the full house is directed 
by the president of the committee rather than by the member who 
originally introduced the bill. In Germany before 1933 the 
Eeichstag committees received bills after they had been debated 
in the whole house but they' could subsequently introduce 
amendments to these. 


Another important variation in the procedure relates to the 
position of the Speaker, that is, the Chairman of the lower house 
Position of leglfclature. The Speaker is, of course, everywhere 
Speaker Originally' elected by' the party commanding majority 
from amongst themselves. But once elected the Speaker 
divests himself of party character and becomes a completely 
impartial moderator of the proceedings. He takes no part in 
party activities, never speaks for or against any proposal, in 
the House, and his constituency is not usually contested by 
toe opposing party in a general election. But m the House of 
Eepmsentatives of the U S. A. the Speaker not only retains 
ins party affiliation but also continues to be one of the principal 
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leaders of the majority party. He introduces bills, takes part in 
debate, and votes on many occasions, even vt'hen there is no tie. 
The President of the Chamber of Deputies in Prance continues 
to take part in party politics, occasionally speaks from the floor 
and votes ; but while conducting the proceedings in the House 
he maintains an attitude of strict neutrality. In the provincial 
legislatures of India, the Speakers have retained their party 
affiliation One Speaker m a Congress province publicly declared 
that he would remain an active member of his party. But no 
Speaker has as yet departed from the ideal of strict neutrality and 
impartiality while presiding over the House. In Japan, the vSpeaker 
of the House of Eepresentatives continues to be a member of 
a party 

“In all countries the fact that procedural rules and practice 
have increasingly circumscribed” observes J J. Senturia, “the 
function of the private member has given rise to 
considerable complaint Most of the witnesses who FarWent’s 
testified before the Select Committee on Procedure on 
Public Business of the House of Commons in 1930 and 
1931 declared that the prestige of Parliament was declining 
because the government was curtailing the rights of private 
members and was converting them into voting machines who, 
without participating in or even hearing the debate, rush into the 
chamber at the cry of “division” to march obediently into the 
lobby indicated by the Whip's thumb.’’ 

Certain rules are observed in every legislature for terminating 
debates. A debate may be brought to an end if a motion, 
called the “Previous Question” is moved by any member 
and accepted by the majority ot those present, tary busi- 
Discussions on certain clauses of a bill or the whole of 
it may be altogether precluded by the passing of a resolution 
known as the “Guillotine” or “Closure by Compartment.” 

Modern legislative bodies are overburdened with work Some 
relief may be given to these bodies by simplifying the old 
procedure and by delegating some work to subordinate 
bodies. Valuable time may be saved by adopting suggestions 
modern means of voting ; by abrogation of the custom 
of having bills read aloud in full, by curtailing debates 
in some cases, and by modification ot the unanimous consent 
principle, which facilitates individual obstruction. Parliamentary 
function should be limited to the laying down of broad general 
principles, leaving details to the proper administrative officials. 
Private bills affecting certain localities or individuals can be easily 
dealt with by judicial bodies. 
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Vlll. Direct Legislation by the People 

The movement m favour of direct legislation by the whole 
people has originated from two considerations, one theoretic, 
the other practical. The theoretic consideration is 
demand^ that as all power belongs of right to the people, they 
should take a direct part m making the law. The 
practical consideration i.s that people have been disappointed 
with the Legislature in many cases and as such want power to 
review its action and to make laws without its intervention. In 
most of the states the party discipline is so strong as to destroy 
the individual representation. 

There are three ultra-democratic devices to secure the 
direct intervention of the people in legislation. These are the 
Referendum the Populai' Initiative and the Recall, 

amiinitia- The Referendum allows the voters to review the 
acts of the legislature before they actually pass into 
law ; the Popular Initiative gives them the right to propose 
measures to be passed by their representatives, and the Recall 
empowers them to remove an unsatisfactory representative 
before the expiry of his term of office. Besides Referendum, 
Initiative and Recall we may also add Plebiscite and Town 
meeting. Plebiscite provides for the submission of a certain 
matter to popular vote and ascertains the policy of the 
government regarding the matter Town meeting prevails 
m ^ew England (.U S. A.), “where the voters m mass 
meeting, elect town-officers and decide questions of local 
concern.’’ 

In the rigid constitutions of Switzerland, Australia and 
Germany amendments to the constitution must he put before the 
people. There are two kinds of Referendum with regard 
to ordinary law’s. In some of the Swiss cantons all laws 
Two kinds ^Latsoevei’ must be submitted to popular vote. 
Referendum Called the Obligatory Referendum. In other 

cantons and in the Confederation and also m the 
American States and Esthonia, the submission of a law takes place 
only at the demand of a prescribed number of citizens. This is 
known as the Optional or Eacultative Referendum. In Switzerland 
as well as in most of the American States any law demanded 
by the Legislature to be urgent is exempted from the operation of 
the Referendum. 

The principle of the Initiative has been adopted m Switzerland 
Mechauism fome of the American states, Germany and Esthonia. In 
ili&ive Confederation 50,000 citizens mav propose 

an amendment to the Federal constitution either as a 
specific proposal or as a request that such he drawn up by 
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the legislature. ‘‘In the first case, it must be submitted directly 
to a popular vote ; m the second, the people must be asked if 
they desire the proposal to be proceeded with, and if they by 
a majority so desire, then the bill is drawn up and finally 
submitted for acceptance or rejection. In the cantons the 
regulations for the use of the Initiative go farther and include not 
only constitutional matters, but ordinary law's and resolutions,” 
In the United States, the Initiative is in force m 19 states 
for laws, and in 14 states for constitutional amendments. In 
Germany if one-tenth of the voters initiate a request for the 
introduction of a bill, the government must present it to the 
Reichstag. If the Reichstag passes it, the law' is promulgated 
without further ado, if it does not, the bill must be submitted 
to a Referendum. 

The Recall prevails only in the Western American states, 
where a prescribed number of citizens sends up a petition 
demanding the dismissal of an elected officer, whether 
executive or legislative, a popular vote is taken in the 
matter. Provision for Recall gives much pow'er in the hand of 
the electors indeed, but it gives scope for political intrigue. A 
defeated rival may try to secure signature of voters in a petition 
recalling the elected member. 

If, how'ever, proper safeguards are used. Recall may prove to 
be of great value to the electorate by enabling it to exercise 
some check both upon the member and his party. Recall 
should not be allowed to operate either in the first or in the 
last year of the life of a Legislature. This makes its operation 
limited to the intervening three years during which it may be 
demanded by not less than half the electorate. When such a 
demand is made a bye-election should be held to decide whether 
the member is to be retained or not. He should not be recalled 
unless two-thirds of those voting desired a change. In such a form 
Recall would serve as a warning to the Legislature that it needs 
to make itself trusted. 

In Switzerland, every political issue to be voted by the people 
is abundantly discussed at public meetings and in the press. 
Bryce opines that the Swiss are the right sort of people 
in which to try the experiment of the Referendum. In educl\?on is 
the Western states of America too, the experiment can before 
not be pronounced to be a failure. But the example ^gf°j.tndum 
of the Swiss and the Americans “will not suffice to 
prove that peoples like those of Lithunia and Poland, Serbia and 
Rumania, destitute of the experience Western Americans have 
enjoyed, can expect results equally good” — (Bryce). 

In recent times another method of ascertaining the opinion 
of the people directly without the intervention of representatives 
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has come into vogue. This method is called Plebiscite 
Plebiscite means literally a Referendum on any question 

Najioleon Bonaparte asked the consent of the peopl 
in 1799 m the matter of the Constitution of the Consulat* 
and again in 1802 when the Consulate was conferred on hin 
for life. Louis Napoleon followed the precedent set up by hii 
great uncle. Hitler has taken recourse to it again and again 
But the dictators never allowed freedom of speech or freedoii 
of assembly to the people, whose opinion they sought Undei 
such circumstances, referring a measure to the people merel} 
satisfies the instinct of the dictator for getting applause 

IX, Merits and defects of Direct Legislation 

Direct legislation possesses, theoretically, certain merits If 
the people themsselves take the initiative m formulating schemes 
of reform they want or if the ultimate ratifying authority rests 
with them, they are compelled to take an active interest in the 
political affairs of the country. Initiative and Referendum may 
thus become an instrument of practical instruction to the people 
But from the experience it has been found that the number of 
Legislation votiug ill a referendum is often so small that it 

oa^comjux IS difticult, froiu the size of the mass abstaining from 
can no“be votiiig, to kiiow whether there is any public opinion 
bythV^'^^" at all upon the question raised. It is not, indeed, 
dfr°e?tiy possihle foi' maiiv persons to vote on the complex 
measures which are referred to them. Even well-informed 
citizens can hardly grasp the implications of laws on intricate 
subjects like Banking, Currency, Tariff and Public Control of an 
industry Moreover, the general mass of voters can only agree 
to a certain principle of legislation but they are not able to 
ennncia.te a principle in relation to its working technique, 
which invariably requires expert knowledge. A simple ‘yes’ 
or no can not take into account the complexities which are 
inherent in almost all the questions which require solution m 
a modern state. The average voter has no will or opinion on 
most questions of social significance. 

The enthusiasts for direct legislation by the people contend 
that Referendum and Initiative correct the faults of legislatures 
which may act corruptly or in defiance of their mandate. 
Electorate is electorate is usually influenced by newspapers 

hypnotised ‘ and platform-speeches, which do not always uphold the 
ganda ^ "vicws conducivc to general welfare. Defects of 
legislature can be remedied only by the elevation 
of the moral and intellectual standards of the electorate as a 
whole, and not by the mere multiplication of machinery. It 
is said that under direct legislation party politics caii not 
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acquire sinister proportions and group authority can not be 
established. But a gToup or faction working hard may mislead 
the mass of voters more easily than the members of Legislature. 
Moreover, if a voter wants to give his considered and honest 
opinion on a question like devaluation of rupee, he will simply 
be bewildered by the variety of opinions expressed by different 
classes and sections of the community. 

Direct legislation has not led to any wide-spread changes 
anywhere. The general mass of people are conservative m 
temperament and the devices for direct legislation have simply 
rallied the conservative forces of society The experience of 
direct legislation m Swntzerland and the states in America 
goes to show^ that it has made little difi:erence, either 
for improvement or the reverse, to the quality of the confiAYtIve 
Legislature. The opponents of direct legislation argue 
that if the people become the final authority for 
accepting or rejecting a measure, the sense of responsibility of 
a Legislative Assembly would dimmish. But this argument 
presupposes a far greater frequency of reference to the people 
than IS likely to be the case. In a small state with an 
enlightened electorate, Beferendum and Initiative would be of 
great value. But m a large country like England it would 
cause such delay in the promulgation of laws that society would 
be deprived of benefits which these laws w'ere designed to bestows 
Owing to the prevalence of wide-spread ignorance and illiteracy 
m India it is impossible to introduce Beferendum and Initiative. 
Moreover, the large size of the electorate makes their introduction 
impossible both on financial and on administrative grounds. 

If direct legislation is not possible in large states, is there 
no means of making the influence of the electors felt dmlng the 
intervals betw'een general elections Yes, there are four -ways by 
which the voters can exercise influence in determining 
policy. First, the Political parties may be made Jnfiulnceof 
more responsive to the wall of their rank and file Leg?sfatk>ii 
than IS now the case. Secondly, the voters can form 
themselves into a variety of propaganda-associations connected with 
particular issues. The re.solntions passed in such associations 
can not but influence the Legislature. Thirdly, the voters are 
organized in associations m their aspect of producers, such as 
manufacturers, miners, engineers, teachers, doctors. Such 
associations wall put pressure on the Legislature for the remedies 
which particularly concern the special problems of their 
profession. Fourthly, the consumers of each well-defined 
locality may organize themselves into groups to see that the 
latest inventions were properly utilised and that the price charged 
does not exceed the cost of production of the marginal producer. 



CHAPTER XIV 

PROBLEMS OF REPRESENTATION AND OF MINORITIES 

1. Universal Adult Suffrage 

The basic principle of democracy is to provide a machinery 
through which the will of the average citizen has channels 
of direct access to the source of authority. The function 
of the Legislature is to make laws which govern the life of 
citizens. Democrats hold that each and every citizen 
should have the right not only to represent his or her 
views but also to make and unmake governments. 
This right has been recognised after severe struggles 
of nearly a century and a half. It was declared on the eve 
of the French Revolution that “All the individuals who compose 
the association have the inalienable and sacred right to 
participate in the formation of the law, and if each could 
make his particular will known, the gathering of all these wills 
would variably form the general will, and this would be the 
final degree of political perfection. None can be deprived of 
this right upon any pretext or in any government.” The theory 
of natural rights has been given up to-day, but more cogent 
and powerful reasons have been found to show the necessity of 
conferring the right to enfranchise on every individual With- 
out franchise there can be no freedom. History has demonstrated 
that the will of those who are excluded from franchise is not 
considered by the rulers of the state in the making of policy. 
“To be free,” argues Laski,” a people must be able to choose its 
rulers at stated intervals simply because there is no other way 
in which their wants, as they experience those wants, will 
receive attention Pow^er that is unaccountable makes instru- 

ments of men who should be ends m themselves. Responsible 
government in a democracy lives always in the shadow oi 
coming defeat ; and this makes it eager to satisfy those witl 
whose destinies it is charged.” If the right to franchise u 
conferred on a particular class or section of population to the 
exclusion of others, the Legislature is bound to discriminate 
against the class or section excluded from power. 

It is by the threat of violence, as in England, or by actual 
Modem violence, as in France, that the privileged classes have 
^“ocracies been forced to admit all citizens to the right of fran- 
chise. In the post-war constitutions of Europe adull 
suffrage became an usual feature. The Lower Chambers 
in Poland, Czecho- Slovakia, Austria, Esthonia and G-ermany wer( 
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elected by all adult men and women. The new constitution of 
Eussia bas also adopted this principle. All the Dominions m the 
British Commonwealth have introduced adult suffrage with a 
few restrictions on certain classes of people. 

But m India only 27 per cent of the total adult population 
have been enfranchised under the Constitution of 1935. Various 
qualifications, such as payment of Local, Provincial 
and Central taxes, ownership of property and education 
fitness, have been prescribed for franchise. There is, 
however, no uniformity m these qualifications among the 
different provinces or among the different constituencies in the 
same province. Thus, with regard to educational qualification, 
in Madras it is simple literacy, in the U. P. the upper primary 
examination, in the Punjab the primary examination, m Assam 
middle school leaving certificate, but in Bengal, Bombay, Bihar, 
Orissa and Sind the qualification is matriculation examination. 
Madras is not certainly more backward than Bengal and Bombay, 
and yet the educational qualification there is much lower than 
in the other two Presidencies. But this divergence is a minor 
question. The fundamental question is whether any restriction 
at all is desirable in the matter of franchise. 

In the middle of the nineteenth century when franchise 
was being extended, John Stuart Mill insisted on certain 
qualifications for voters. In his opinion, every voter should be 
able to read, write and perform sum in the Rule of Three. 
“If government by the whole people is to be a 
success,” observes G-arner, “they must be fitted and ffewtlon 
made capable for self-government”. “To vest the power 
of choosing those who are to rule the state in the hands of 
the incapable and unworthy classes”, as Bluntschli justly remarks, 
“would mean state-suicide”. “Give the suffi-age to the ignorant”, 
says Laveleye, “and they will fall into anarchy to-day and into 
despotism to-morrow”. Whatever be the truth in either 
proposition we should do well to heed the saying of John 
Stuart Mill that “universal teaching mu.st precede universal 
enfranchisement.” But this is putting the cart before the 
horse. If franchise is extended to the illiterate classes, the 
governing classes will try to educate them with a view to gain 
their support. A large number of illiterate factory-workers were 
enfranchised by the Second Reform Act in England m 1867 and 
then the ruling classes decided to educate “their masters.” 
Moreover, neither the knowledge of reading, writing and 
arithmetic, nor high proficiency m Philosophy or Mathematics 
does equip a person with the requisite capacity and discretion 
to exercise his franchise properly A real knowledge of social 
affairs is fundamental to any real enfranchisement and sound 
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decisions. The education test is no doubt sound in principle, but 
the difficulty lies in the lack of a just and practical criterion 
by which it can be applied “There is no doubt,” says Tiner, 
“that tests based on knowledge now available, and indispensable 
to rational voting, would exclude some 96 per cent of all adults 
from franchise.” 

In the nineteenth century possession of property was regarded 
as an essential requisite for franchise for three reasons. First, 
those who had property were said to have some 
q^aUftMtion stakc in the country and as such were bound to give 
their considered opinion at the time of election. 
Secondly, it was apprehended that if franchise be extended to 
those who do not possess property would make an attempt to 
put an end to private property. Thirdly, it was thought that 
those who possessed property were men of education and so 
were competent to pronounce upon public affairs. But with the 
spread of general education among all classes, the third argument 
has no longer any validity. If franchise is limited to the 
propertied class only, government becomes corrupt and manifests 
all the evil features of the ancient oligarchy. Moreover, though 
the property qualification has been abolished m all progressive 
states, yet the propertied class exercises too much influence 
in the actual administration of the country. They are sufficiently 
powerful and do not require any special protection It has 
also to be remembered that men without property have as 
much stake in the country as the propertied class has. Every 
citizen is entitled to see that the government is conducted in 
such a way as to give adequate protection to his life and 
liberty and to improve the general condition of the country. 
It is for this reason that modern opinion advocates the abolition 
of property qualification. 

In every state franchise is limited only to those who have 
attained the legal majority, though the age of attaining majority 
differs from country to country. In Bussia, Turkey and Argentina 
the age of majority is 18, in Germany and Switzerland 
qi^uftcation 20, in Britain, France, Italy, the U. S. A., Poland and 
Belgium 21, in Norway 23, in Finland 24, and in 
Spain, Japan, Denmark and Holland 26. The reason for exclu- 
ding minors is that their mind is not sufficiently developed to 
deliver a sound judgment. 

The question whether a person should have his residence 
in the place where he votes or from where he stands as a 
candidate has been much debated. The condition like 
qualification I'hat of the United States requiring a person to vote 
only in that district which contains his residence 
promotes sectional outlook and introduces provincialism at the 
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expense of national requirements. In England, a person may ■ 
vote in every district in which he or she possesses the quali- 
fication locally required. The question which is really impor- 
tant in this connection is whether a candidate should be a 
resident of the constituency from which he seeks election. 
If the residential qualification is insisted on, men of inferior 
qualifications may be returned to the Legislature to the exclusion 
of more capable men, who may reside m a particular electoral 
division m large number. The ability, at the command of 
a state,” observes Laski, “does not distribute itself with 
mathematical accuracy over the electoral divisions. New York 
is more likely to have a number of men capable of playing 
a distinguished part in the Senate than Delaware or Nevada.” 
If the residential qualification is rigidly enforced, the candidate 
may prefer getting himself elected with the help of sinister 
interests to defeat and total exclusion from political life. Some 
constituencies, again, have pronounced views on certain subjects, 
and if the resident representative differs from these views, 
he would have no chance of being re-elected. Universal adult 
suffrage should mean also the right of adult women to vote. 
In the last century there was a good deal of controversy in the 
western countries on this topic. But now-a-days most of the 
enlightened states of the world have allowed the women to 
exercise the right of franchise. 

11. Franchise for Women 

In the first half of the nineteenth century, extension of 
franchise to women was not considered essential to the principle 
of democratic government. The demand for umvetsal 
suffrao-e, as put forward by agitators like the Chartists, of women’s 
meant in practice the demand for manhood suffrage 
to the exclusion of woman suffrage. Jeremy Bentham and 
John Stuart Mill took up the cause of women and adduced 
the following arguments to show that there can be no valid 
reason to deh&v women from franchise. 

First sex alone should not prove to he a qualification or 
disqualification for the right of franchise ; the criterion for 
determining the right is not physical, but moral and _ 
rntenectuah “If,” "observed Judge Story, “it be said fe- 
that all men have a natural, equal and inalienable power 
right to vote because they are born free and equal ; 
that they have common rights and interests entitled to protection 
and therefore an equal right to decide, either personally or by 
their chosen representatives, upon the laws and regulations 
which shall control measure, and sustain those rights and interests 
—what is there in those considerations which is not equally 
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applicable to females, as free, intelligent, moral beings entitled 
to equal rights and interests and protection and having, a vital 
stake in all the regulations and laws of society ?” 

Secondly, laws concerning the rights of women, should not 
be made by men alone. Women are, moreover, physi- 
wfaho cally weaker, and therefore, require special legislative 
safcgulrd*° protection, which Can be secured to them only by 
giving them franchise. 

Thirdly, as women have received in most of the states equal 
Many rights With men, and are freely admitted to all 

^omp^poss- professions and employments, there is no reason why 
qualified- they should not have political enfranchisement. If 
educational qualifications and payment of taxes be 
considered essential conditions for franchise, exclusion of self- 
supporting educated women from the right to vote becomes 
extremely illogical. 

^Fourthly, W'oman suffrage would introduce into public life a 
purifying element. Women can exercise their moral influence 
Women relatives in preventing the latter from 

selling their votes for any extraneous consideration, 
poiitfcauffe wield a decisive influence in 

po 1 ica I e enactment of advanced social legislation, 

particularly as regards such matters as child labour, the employ- 
ment of women in factories, the public health, tenement houses, 
and pure food legislation. 

i^tagonists of women’s rights advanced a few arguments 
which are mentioned here to show how fallacious these were. 
Does Poll opponents of women’s franchise pointed out that 

tics interfere active participation of women in public life would 
uc^dutfesT tend to destroy her feminine qualities and interfere 
with her domestic duty. It may be said m reply 
that occasional exercise of the right to choose representatives 
does not tahe much time ; on the other hand, the interest 
taken in political affairs sharpens the intellect of women. 

Again, the opponents of w^an-franchise argue that if the 
wife does agree with the husband m the matter of voting; 
Are women duplication of her husband’s vote; 

donunated ^fj on the other hand, she does not agree with her 
husbands 7 husband, discord would be introduced in family life To 
V objection Mill replied,— “There would be some 

benefit to them individually in having something to bestow which 
their mde relatives cannot exact, and are yet desirous to have 
It would also be no small thing that the husband would necessarily 
discuss the matter with his wife and that the vote would not be 
ins exclusive affair, but a joint concern.” 
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Some opponents of female suffrage opine that as women are 
mcapal^le of military service, they should have no 
franchise. To this argument it may he replied that x^capabi”^ 
many women are now serving as soldiers and nurses 
Moreover, men who are not trained as soldiers are 
rarely called into the service. If it be argued that majority of 
women m some states do not desire franchise, Mill would reply, — 
“It IS a benefit to human beings to take off their fetters, even 
if they do not desire to walk.” 

Eranchise has been extended to women in all western countries, 
except Latin Europe, where there still lingers a religious 
sentiment against the political emancipation of women. 

Im Japan women do not en]oy franchise. In India the posftlonof 
ratio of women to men voters for the Provincial 
Legislature was roughly speaking 1 to 20 under the 
Constitution of 1919. According to the present constitution the 
ratio has increased to 1 woman as against 4'5 men voters The 
right to franchise has been extended to all women (a) who 
possess a property qualification in their own right ; (b) who are 
the wives or widows of men with the property qualifications and 
(c) who have an educational qualification. It is a matter of 
great regret that very few women voters in India cared to exercise 
their franchise in the election to Provincial Legislative Assemblies 
in 1937. The percentage of women who voted in contested 
constituencies was 5 2 in Bengal, 7‘9 in Bihar, 19’3 in the U. P., 
31'f5 in Madras, 33 5 in the Punjab and 42'4 in Bombay. This 
shows that women of those provinces wdiere the Purdah system 
prevails, were more negligent in the performance of their civic 
duties than their sisters of the more enlightened provinces. 

III. Plural Voting and Weighted Voting 

It has been contended by many that universal suffrage, without 
taking into consideration the differences in wealth, age and 
education, does not conduce to the development of a 
representative public opinion. They say that those ^urawlting 
who are more capable and efficient should be allowed 
to exercise a ■wider discretion than the ordinary electors To 
this end in some countries the system of plural voting obtains. 
Under this system the same men possessing properties in different 
constituencies may vote in all these constituencies. Again 
some electors may exercise their votes several times 
as owners of properties, payers of income tax and as democ"atic 
graduates of universities. But with the progress of 
education and democratic ideas in all countries this system 
is gradually dying out. In India, the system of plural voting 
has been abolished, though graduates of the university and the 
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electors of the land-holders’ constituency have been allowed to 
exercise a special second vote by the Act of 1935. 

A variety of plural voting known as the weighted voting exists 
in Belgium, where the advantages of universal suffrage are sought 
to be combined with plural voting Every male 
citizen in Belgium of twentyfive years and a resident 
at least of one year is allowed one vote. But every 
body who is aged 33 j^ears, has a legitimate issue and pays a 
tax of 5 francs to the State, is allowed a supplementary vote. 
A land-holder again even at the age of 25 is entitled to this 
second vote if his property totals at least 2,000 francs. Two 
supplementary votes are allowed to every citizen of twentyfive 
years, who possesses a diploma from an institution of higher 
learning or a certificate showing the completion of a course of 
secondary education or who holds or has held a public office 
or who practises or has practised a private profession which 
presupposes that the holders possess at least some secondary 
education. The maximum number of votes that can be enjoyed 
by a single person is limited to three 

The underlying principle of this system, in the words of 
Gilchrist, is as follows : “Weighted voting means that the 
persons who have greater interests at stake or persons 
oVtheral? better qualified to vote receive more votes than those 
igaoAat qualified or who have smaller stake in the country. 

The system prevents the ignorant and uninstructed 
mass of the community from overriding the intelligent and 
capable few It recognizes that some men are wiser and better 
fitted to choose and that some men’s opinions should count for 
more than other’s in ascertaining the general will.” 

The system is subversive of the principle of democracy for it 
discriminates between man and man simply because 
Sfclite??. one man happens to be rich and another man poor. 
TOperiority Besides, a mere course of training in an institution 
does not necessarily mean that a man receiving the 
education is far superior in every respect to another man who 
has not received any higher education but has a practical insight 
of men and affairs to a greater extent than the former 

The argument that a man engaged in a profession has acquired 
greater capacity so as to be entitled to plural voting, is not always 
Employees tenable. For it happens that an employee possesses 
always in- a greater efficiency and interest in public affairs 
iS"p°ioyers than his employer. 

Under this system, an undue premium is given to education. 
Difficnities strougly advocated the view that greater weight 

tiomiTest given to educated people. The real difficulty 

lies in the fact that there is no standard whereby 
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the fitness or otherwise may be measured. Education is 
not of the same type m all institutions and besides it does not 
impart the same sort of training everywhere. And all minds 
also do not receive equal benefit from education. So a 
uniform privilege extended to all does not ensure beneficial results. 

The system of plural voting often leads to corruption and it 
serves the interests of party politics very well. So 
this instrument is employed to secure results which 
are not conducive to a representative democracy. 

IV. Size of Electoral Districts 

It IS customary to divide the state into electoral districts or 
constituencies for the sake of convenience in choosing 
representatives. Bach constituency may return either one or 
several members. Where one member alone is returned 
from each constituency, it is called the single member district 
plan or Scrutin de Arrondissement The plan by 
which a number of representatives is chosen on the methods of 
same ticket is known as the general ticket method constitucn- 
or scrutin de liste. In Great Britain, the United 
States and France (since 1927) the former method prevails, 
while m most of the other continental states the latter method 
has been adopted. Both the methods have got some advantages 
and disadvantages. 

The District Ticket Plan is simple and convenient as the 
voter has simply the duty of casting a ballot for one represen- 
tative. The voter is likely to know the respective 
merits of the rival candidates ; and the chosen pia^^^ay 
representative is also acquainted with the needs of gectTo°nahsm 
his constituency. But the very advantages of this 
method are the source of its grave demerits The representative 
being chosen from a small electoral district, is likely to take a 
narrow and patricularistic view of public questions instead of 
a broad national view. Moreover, the district plan narrows 
the range of choice of voters and may lead to the election of 
inferior men. 

It is claimed by Garner that the district method tends to 
secm-e representation to the minority party in the state, city or 
province as a whole. “If all the representatives are 
chosen from the state at large on a general ticket, the r^rllenta- 
party having a bare majority will elect all and the 
minority none.” But the experience of the elections 
in England and the United States shows that the single-member 
constituency plan c^ not guarantee that the majority party in 
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the country will gain a majority in the assembly or that a very 
Need of minority may be adequately represented. , At the 

piopor- . general election of Great Britain m 1922, the Conser- 
reprlsenta- vatives won 296 seats with 5,381,483 votes, the Labour 
party 138 seats with 4,237,490 votes, and the Liberals 
54 seats with 2,621,168 votes. This means that the Conservatives 
polled only 18,180 votes per seat, the Labour party 30,706 votes 
per seat, and the Liberals as many as 48,640 votes per seat. 
Such glaring anomalies have been brought to light after each 
subsequent election. Similar illustrations of the shortcoming of 
the one-member constituency are to be found m the United States 
too. In both the countries agitation is being made to remedy these 
anomalies. Laski, however, is in favour of single-member 
constituency because in a multi-member constituency there can 
be hardly any personal relation between the member and his 
constituents. ^ 


V. Direct vs. Indirect Election 

The influence and role of the elector vary with the directness 
or indirectness with which the electoral function is exercised. 
In various countries of Europe when large extension of the 
suffrage wes made, a system of indirect and double elec- 
Sthodsof tion was introduced a tthe same time as a means of 
representa- countei’-actiug 01 * attenuating the possible evils of a 
democratic suffi’age. In France, the senators are elected 
indirectly. Indirect election has also been adopted for electing 
members of the future Federal House of Assembly. 

The principal argument in favour of indirect election is that 
it eliminates to some extent the possible dangers of universal 
Advantages suffuage by coufiniug the ultimate choice tc a body 
cieSSr^" of select persons possessing a higher average of ability 
and necessarily feeling a keener sense of respon- 
sibility. Secondly, it tends to dimmish the evils of party 
passion and struggle by removing the object of the popular 
choice one degree and confining the function of the electoiate 
as a whole to the choice of those upon whom the ultimate 
responsibility must rest. But where the party system 
advantages is highly developed, the indirect scheme will defeat 
its pm’pose as the intermediate electors will be chosen 
under party pledges to vote for particular candidates. Intermediate 
electors are likely to think lightly of their responsibility as their 
offices are temporary and occasional The primary electors are 
likely to lose vivid interest in the final results as the final choice 
is taken away from them. Thus indirect election is out of tune 
with the very spirit of modern democracy, finally the system 



TBERITOiilAL m. PUNGTIONAL REPRESENTATION 


209 


might give rise to bribery and corruption as the number of 
electors, is comparatively small. 

VI. Terriforial vs» Functional Representation. 

The democratic states of Europe adopted the principle of 
territorial representation because it was considered the most 
convenient way of grouping a large body of citizens. 

In the middle ages, when Parliament originated adaption of 
in England and in a few of the continental states, tenure representa- 
of land was the basis of political obligation and the 
produce of land was the chief source of taxation. There 
was some sort of homogeneity of interest in each locality. 
So territorial areas were regarded as proper units for 
representation m Parliament. Later on, political theorists 
justified the system of territorial representation on the ground 
that the interests within a particular region are fiinda- 
meutally unified and that there is difference m interests between 
one region and another But the development of communications, 
growth of the party .system, and the rise of numerous trades 
and professions in each locality have, on the one hand, blurred 
out the distinctiveness of particular regions and on the other, 
destroyed the homogeneity of different regions. 

The scheme of territorial representation has been attacked 
mainly on two grounds. First, that the voters m anv territorial 
constituency are rarely homogeneous in political needs 
and opinions and ,so they can not be represented objections 
properly by one man. Secondly, under the territorial 
system only the majority fractions of the several groups in 
society are represented and the minorities are given no voice 
in the government of the country. The critics of territorial 
representation, therefore, suggest functional representation as a 
remedy of the evils they complain of. 

The advocates of functional representation argue that the 
people engaged in the same kind of work or owning the same 
kind of property have more m common than people 
living in the same district. Conflict of economic funcdon'd 
interests is the chief political issue of the present «p«scnta- 
day and as such each economic group, as for example, 
manufacturers, artisans, landlords, farmers, agricultural labourers, 
traders, bankers, the liberal professions, governmental employees 
etc., should have separate representation. The provisional 
German Economic Council set up in 1920 contained 346 members 
of the following categories ; Agriculture and Forestry 
68 representatives, Gardening and Fisheries 6, Industry 
68, Commerce, Banking and Insurance 44, Handicrafts represeata- 
36, Consumers 30, Government officials and liberal 
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professions 16 and Government nominees 24 representatives. In 
the first six groups employers and employees were jointly repre- 
sented, each nominating half of the members. It was hoped that the 
employers and the employees in each group would stand together 
But in practice the united German trade union organization 
brought about the collaboration of the labour members of the 
various groups. Similarly, the employers as a class became united. 
The history of the German Economic Council illustrates the 
difficulties of functional representation. It is difficult to define 
the groups, assign number of representatives to each group 
equitably and to distribute individuals among the groups properly. 
The economic groups are not really antagonistic to one another 
but are inter-dependent. Besides these difficulties of division and 
assignment there are serious theoretical objections to functional 
representation. 

Divisions among social classes are not mainly due to occupation. 
There are many important occupations which form distinct 
Theoretical iu relation to fundamental political questions, 

objections to Evei’y gTOup IS equally interested in the preservation of 
rcpresenta- peacc aud Order, and in the promotion of health and 
culture. It is also pointed out by some writer^ that 
the legislative assemblies are chosen to represent the interests of 
the nation as a whole and not the special interests of particular 
classes. Functional representation will invite and sometimes force 
the citizens to consider first their particular interests and then to 
think of general interests. It will promote struggle between the 
different interests and forces. A legislative assembly composed of 
so many different elements will tend to become more a debating 
society than a law-making body. 

It is admitted even by the political “pluralists” that the 
matters of common interests like defence, health and education 
should be conducted by the device of territorial representation, 
but they put up a strong case for making the authority federal in 
character. Their line of argument has thus been summed up 
Need of Coker : “A political theory that is realistic must 

vS?om 1 * recognise that the modem community is made up 
associations essentially of groups rather than of individuals, and 
ous bodies f kc Ordinary citizen can be organically linked with 
the community only through the various intermediate 
associations into which his more intimate interests naturally 
draw him. He can impress the stamp of his will and opinion only 
on those decisions that relate to matters he can understand and in 
the formulation of which he can collaborate with others with 
whom he feels some special bonds of vocational or cultural interest. 
The associations formed on these bonds, therefore, should become 
substantially autonomous in both policy and administration.” 
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VII. Relation of the member to his constituents. 

The relation of the member to his constituents has been a 
subject of controversy in the past. One school holds that the 
member should be merely a delegate of his constituents and his 
function is simply to act as the mouthpiece of his voters. He is 
to seek the mandate of his constituents in every im- ^ 

portant matter. It was thought that the sovereignty representa- 
of the people can be translated into practice in this 
way. The other school holds that the member is a representa- 
tive, w^ho is in accord with the general views of the constituency 
and who is chosen as a person eminently fitted by character and 
attainments to meet and consult W'ith other representatives in 
the council of the nation on public affairs He is not bound to 
consult his constituency at every step, but if any definite pledge 
has been pven by him at the time of election, he is bound by 
honour to fulfil it. This theory of representation is held by the 
majority of writers on political science to-day The electoral law 
of Trance and Austria, and the constitution of the Swuss Confe- 
deration declare that the members of legislature are representa- 
tives of the whole people and are not bound by propositions and 
instructions. A convention has grown in all other constitutions 
that the representative of a locality must consider himself not as 
representing his district, but as representing the nation. 

Bryce, however, holds that the present tendency m England is 
“to make the representative more distinctly a delegate than he is 
in France or Italy.” Where the member is bound by 
the instruction or mandate of his constituency he be- 
comes a delegate rather than a representative. A delegate 
is a spokesman of the party w’hich holds the majority in the 
constituency and is bound, whatever may be his personal opinions on 
any question, to speak and vote as the majority commands him. The 
delegate theory of representation has been attacked by Lieber as 
“unwarranted, inconsistent and unconstitutional.” Lord Brougham 
expresses the same view m the following words : “The peoples’ 
power being transferred to the representative body for a limited 
time, the people are bound not to exercise their influence so as to 
control the conduct of their representatives, as a body on the several 
measures that come before them.” If the member is to receive 
instruction from his constituency, there must be a permanent com- 
mittee of the party from which he has been elected. A heterogene- 
ous body of fifty or seventy thousand voters can not issue instructions. 
The system of issuing instructions to the member would result m in- 
creasing the control of local party committees, in making a cabinet 
even more powerful over its followers than what It is now, in redu- 
cing the value of parliamentary debate, and in deterring men of 
independent character from entering parliament. Moreover, the 
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conditions which existed at the time of his election may change 
before the expiry of his term and he may find that the pledges he 
made before the election should not have been made, had he fore- 
seen the change of conditions He has the right to derive profit 
from what he learns from discussions m the legislature and from 
other sources of information and in the fuller knowledge of circum- 
stances he may change his opinion. But he should, at the same 
time, maintain a sort of decent consistency m his conduct. If he 
had lieen elected as a Free trader, he should not go over to the 
side of Protection without consulting his constituency. 

It is to be noted that in stating the objections to the delegate 
theory it has been assumed that the member will act not so much 
as the delegate of his particular constituency, but as 
S^iexion delegate of the party, to which he belongs. The 
pLbilm problem of representation has taken a new aspect on 
account of growth of communication and of party orga- 
nization. The mandate of a section or group is now important 
in the party councils and not in Parliament. The candidate 
before his election takes the pledge of submitting himself to party 
discipline. Such a system is necessary for keeping the party strong 
and united but its danger lies m making the party leaders tyran- 
nical and m closing the door against the inventive new member 
or small minority. Laski raises an emphatic protest against the 
theory that a member is a mere delegate of his party. “A member”, 
he WTites, “is not the servant of a party in the majority m his 
Protest of constituency. He is elected to do the best he can in 
Burke® and the light of his intelligence and his conscience. Were 
against the he merely a delegate instructed by a local caucus, he 
theory® would cease to have either morals or personality.” 

Bui'ke m his classical Bristol speech of 1774 put the 
case against the delegate theory in the following words . “It 
ought to be, the happiness and glory of a representative to live m 
the strictest union, the closest correspondence and the most 
unreserved communication with his constituents. Their wishes 
ought to have great force with him ; their opinion high respect ; 

their business unremitted attention Your representative 

owes you not his industry only but his judgment ; and he betrays 
instead of serving you, if he sacrifices it to yom’ opinion.” 


VIII, The Problem of Minorities 

Minorities may be broadly classified under two heads— racial 
or national, and political. Racial or national minorities are groups 
of individuals w'ho are linked with one another by common ties 
of national or cultural consciousness, who look back to the 
glories of a common past, and live m a state dominated by 
another group with a larger numerical strength. They differ 
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from the majority group in race, religion or language, 
and look upon their peculiar cultural features, social 
institutions and religion as clear expression of their 
separate individuality. They apprehend that their 
distinctive culture may be destroyed by the majority group. The 
examples of such minorities were the Germans living m Poland 
and Czecho- Slovakia m the period between 1919 and 1939. Such 
minorities are conscious of their separate nationality. Political 
minorities, on the other hand, have got no separate national 
consciousness. They are really political parties with programme 
different from that of the party in majority. A National minority 
IS permanent in character, while political minority is temporary 
m the sense that it may become one day the majority party and 
form the government of the country. National minorities flourish 
m heterogeneous states, while political minorities exist in homo- 
geneous communities like England and France. The minority 
problem m India, however, is in many important respects differ- 
ent from that of national or political minorities m western 
countries. 

As a result of the last Great War the nationality of many 
large groups of persons was changed. Some states were created 
in , Central and Eastern Europe with fragments of many 
nationalities. Thus, in Poland there were 10 lakh Germans. 
50 lakh Euthenes, 15 lakh Ukrainians, 15 lakh White Eussians, 
2 lakh Great Eussians, 1 lakh Lithuanians, 30,000 Czechs, 
and 30 lakh Jews. In Czecho-Slovakia there were 33 lakh 
Germans, nearly 6 lakh Euthenes, 90 thousand Poles, 
7 lakh Magyars and 20 lakh Slovaks. In Yugoslavia there were 
nearly 6 lakhs of Germans, 47 thousand Czechs, nearly 5 lakhs 
of Magyars, 35 lakh Croats, 10 lakh Slovenes, 70,000 Slovaks, 
2 lakh Eoumanians, 50 lakh Serbs, and 4 lakh Albanians. In 
Eoumania there w^ere 7 lakh Germans, 6 lakh Ukrainians, 16 lakh 
Magyars, 2 lakh Turks and nearly 10 lakh Jews. Turkey contains 
20 thousand Bulgars, 65 thousand Armenians and 115 thousand 
Albanians. It would be a mistake, however, to think that the 
problem of minorities was acute only in the newly created 
states. Italy got from Austria the southern part of the province 
of Tyrol as far as the Brenner Pass containing 2 lakh Germans. 
She acquired under the Treaty of Eapallo from Yugo-Slavia 
the provinces of Eorizia-Gradisca, Trieste and Istria, containing 
5 lakhs of Slovenes. The League of Nations sought to protect the 
rights of the minorities in the newly created small states by 
embodying these rights in the Peace Treaties. The nature of these 
rights may be seen from the following summary of the treaty 
with Poland. 

(1) Poland undertook to assure full and complete protection 
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of life and liberty of all inhabitants of Poland, without distinction 
of birth, nationality, language, race or religion. 

(2) All inhabitants of Poland are entitled to the free 
exercise, whether public or private, of any creed, 

in the polish i;eligion, 01 ’ belief, whose practices were not inconsistent 
TfV’ith public order or public morals. 

(3) Inhabitants of regions made part of Poland, under 
the arrangement which set up the state of Poland, were admitted 
to be Polish nationals without any formality. All persons of 
German, Austrian, Hungarian or Russian nationality, who were 
born in these territories, of parents habitually residing there, were 
to be admitted as Polish nationals. 

(4) In Poland, all Polish nationals are equal before the law. 
All enjoy the same civil and political rights, irrespective of 
race, language or religion. DiflFerences in religion do not prejudice 
any Polish national in matters relating to the enjoyment of civil 
or political rights, such as admission to public employment, 
functions and honours, or the exercise of any professions and 
industries. 

(o) No restriction must be imposed on the full use, by any 
Polish national, of any language lu private intercourse, in 
commerce, in religion, in the press, or in publications of any kind, 
or at public meetings This does not debar the Polish government 
from having an official language of the state. But if such an 
official language is established, adequate facilities must be given 
to Polish nationals of other than Polish speech, to use their 
national language in speech or writing before the courts. 

(6) Polish citizens belonging to racial, religious or linguistic 
minorities are assured the same treatment and security, in law 
and in fact, as all other Polish nationals ; and particularly they 
have equal rights to establish and control at their own expense 
charitable, religious, and social institutions, schools and other 
educational establishments, along with the right to use their own 
language, and to exercise their religion freely therein. 

(7) In the public educational system of Poland, both m town 
and country, wherever Polish nationals of other than Polish 
speech were to be found m considerable proportion, adequate 
facilities must be provided to ensure, that, in the primary 
schools, instruction is provided to the children of such Polish 
nationals through the medium of their own language. Polish 
language may, however, be made compulsory by government as 
a subject for instruction m these schools. 

(8) Wherever m town and country, there is a considerable 
proportion of such Polish nationals, belonging to racial, religious 
or linguistic minorities, these minorities are assured a share m 
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the enjoyment and application of the money which may be 
provided out of public funds by the State, Municipal or other 
budgets for educational, religious, or charitable purposes. 

These guarantees, on paper, seem to be quite satisfactory. 
But the difficulty lies in securing the rights in actual practice. 
The minorities were not given any legal personality m 
International Law. If there was any infraction of their of these 
rights the only remedy open to them was to induce 
some outside power or authority to take up their cause 
and draw the attention of the Council of the League of 
Nations. On the complaint by one of the signatory States to the 
Treaty, or a member of the Council of the League, the matter 
could be referred to the Permanent Court at the Hague “for an 
advisory opinion.” The League had no real effective power to 
enforce its decision, even when it was convinced that a breach 
of minority rights had taken place. Many powers persisted in 
defying these guarantees, notably the Poles, who announced in 
1934, that, they did not intend to accept the League interference 
in the treatment of the Ukrainians. 

It has already been pointed out that the guarantees were 
applicable in the case of new or succession states only. Big states 
like Italy were not bound by such treaty rights. Italy 
followed the policy of Italianization in South Tyrol, desirable to 
The Lithuanian delegation to the League of Nations tertltbe“°' 
demanded that all the States should be asked to adhere 
to and accept a general Treaty for the protection of 
minorities. But objecting to this proposal the Dutch Senator, 
Baron Wittert Von Hoogland said : “The introduction into 
the laws of all countries of provisions protecting minorities 
would be enough to cause them to spring up where they were 
least expected, to provoke unrest among them, to cause them 
to pose as having been sacrificed, and generally to create an 
artificial agitation of which no one had up to the moment 
dreamed. It would be rather imaginary illness from which 
so many people think themselves suffering the moment they 
read a book on popular medicine.” 

The problem of minorities would remain a baffling one so 
long as the concepts of sovereign nation states and of majo- 
rity rule would prevail. The notion of sovereign ^ problem 
state stands m the way of effective protection of baHimgm 
rights of minorities by an international organization. ®**“**°“® 
The majority under democratic form of government, usually 
put obstacles to the way of enjoying equal rights of w^ork, 
and employment, self-realization or self-expression by mino- 
rities. Various schemes of representation have been suggested 
to guarantee the rights of minorities ; but on examination, 
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they are all found defective. A radical change in menta 
horizon of all the people — the majority as well as the. minO' 
rity — seems to be the only possible solution of the problem. 


IX. Methods of Mlnoril-y Representation 


When the western writers talk of the problem of re- 
presentation of minorities, they think of national and political 
minorities They do not ever dream of suggesting separate 
Desirability s^^ctorate 01’ joint electorate with reservation of seats, 
speciir^ because they have got sense enough to understand 
that sucli devices are the surest ways of perpetuating 
political class divisions and hostilities, and of destroying the 
minorities qJ democL’acy. In their discussion of 

the problem they assume that .parties will be organised in a 
democratic country on national lines and some one party or 
coalition of parties or groups, commanding majority of votes 
in the constituencies will form the government. Some 
writers think that under such circumstances there should be 
a method of allowing a minority party to secure certain seats, 
in the Legislature in proportion to its numerical strength. 
'‘The importance of providing some representation for mino- 
rities,” wrote Lecky, “is extremely great When two-thirds of a 
constituency vote for one party, and one-third for the other, 
it IS obviously just that the majority should have two-thirds 
and the minority one-third of the representation.” 

Various schemes and expedients have been designed to give 
Four representation to minority parties or gTOups. The 
“present- important method is known as Proportional 

tion of _ Kepresentation, and we shall discuss it in the next 
mmon les Other sclicmes are : Limited Vote 

plan. Cumulative method and Second ballot. 


The “Limited Vote system” can be introduced only when 
Limited members are to be chosen from each 

constituency. If three members are to be elected, 
a voter is allowed to vote for two candidates, so 
that the minority is reasonably certain to elect one of the 
three members. But this can happen only when the minority 
is a large one. It used to prevail in Spain and Portugal. 

According to the Cumulative method, an elector is allowed 
to cast as many votes as there are representatives to he 
chosen from a constituency, but he can cumulate them on 
one or more of the candidates. Suppose, three members 
Cumulative elected from one constituency, then a 

voter can cast all his three votes for one candidate 
This method is superior to the ‘Limited Vote’ plan in 
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as much as it enables a small minority to elect at least one 
member by cumulating its votes on a single candidate. This 
system prevails m the election for the Lower House of the Illinois 
Legislature. It has also been adopted for plural-member 
territorial constituencies under the Government of India Act, 
1935. But it leads to much wastage of votes, because a 
popular candidate will get many more votes than what are necessary 
to elect him. It may also give over-representation to mino- 
rities. But at any rate a weak party cannot be routed 
entirely as is possible in constituencies where the principle 
of bare majority is observed 

According to the Second Ballot plan an absolute majority 
of votes cast in a constituency is necessary for election In a 
single member constituency there may be three, or four, or 
five candidates. If none of these candidates secure an abso- 
lute majority, a second election is held with the two candi- 
dates who have secured the highest number of votes in the 
first election. The co^t of a second election may be avoided 
by asking the voter to state his second preference, which is 
brought into effect, if, on the first count, no candidate gams 
an absolute majority. This system is prevalent in Australia 
for Commonwealth elections But it can hardly ensure the 
election of a candidate of the minority party. It eliminates 
the least popular of three or more candidates, but it tends to 
increase the election expenses and offer undesirable temptations 
to bargaining and intrigue. 

X. Proportional Representation 

Proportional Espresentation is a method oi election which 
aims at securing a representative assembly reflecting with 
more or less mathematical exactness the various 
divisions or groups in the electorate It seeks to 
remedy some of the defects of the method of election tionaiReprc- 
by simple majority in the single member constituency. 

If in a particular area there are ten single member constituencies 
and m each of them 49 per cent of electors belong to one party 
and 51 per cent to another, the votes of minorities are thrown 
away, and all the seats are captured by the majority party The 
49 per cent of the population send to the Legislature not the 
members they wished to have, but the members they wished not 
to have. Under the Proportional system they can send four 
members out of ten. The idea of Proportional Bepresentation 
appeared as early as 1793 in the French National Convention ; 
blit it got wide' publicity in 1856, wdien Carl Andrae, the 
Danish Minister of Finance, published a scheme and the next 
year Thomas Hare, an Englishman, expounded it in a pamphlet 
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entitled 'The Machinenj of Rej>resentation.' Hare elaborated 
it in 1859 mills Treatise on the Election of Bepreseiitahves, 
Parliamentary and Municipal. John Stuart Mill extolled the 
virtues of his scheme and called it one of “the very greatest 
improvements yet made in the theory and practice of govern- 
ment.’' The primary function of a representative assembly is 
to undertake social and economic legislation, which touches 
the everyday interests of different classes in society. It is 
the object of Proportional Eepresentation to bring into the 
Ptepresentative assembly the various classes and groups m the 
community in rough proportion at least to their strength. It 
can be adopted only where there are multi-member constituen- 
cies. Under this system if a certain number of voters in a 
multi-member constituency can agree upon a candidate, the 
candidate may be elected. It was adopted in thirteen European 
states. The number of votes required for electing a candidate 
differed from state to state In Austria it was 39,500 ; Belgium 
40,000 ; Bulgaria 20,000 ; Czechoslovakia 46,400 ; Denmark 
22,500 ; Emland 17,125 , Germany 127,000 ; Ireland 20,000 ; 
Netherlands 70,800 ; Norway 17,660 ; Poland 61,200 ; 
Sw’eden 26,100 ; and in Switzerland 20,000. There are 
two chief variants of Proportional Eepresentation — the 
single transferrable vote advocated by Thomas Hare and used 
in American cities and Irish Free State, and the List system 
widely used in Europe More or less mixed plans are used 
in Belgium, Denmark, Netherlands, Norway, Sweden and 
Switzerland. 

The single transferrable system provides for the election of 
representatives by general ticket, and allows each elector to 
vote for one candidate or for a limited number, and also 
The Single him to indicate his second and third choices or 

preferences. Suppose, in a four-membered constituency, 
an elector is called upon to choose between ten 
candidates. The voter places beside fom of the names 
of candidates the numbers, 1, 2, 3, 4 to express his preferences. 
The total number of valid votes is divided by the number of 
representatives to be chosen plus one and the quotient plus one 
is teken as the quota necessary to elect any candidate. If one 
lakh of voters actually voted in the election, then the quota 

would be '-j-pj — h 1=20,000-1-1=20,001 votes. In the Andrae 

scheme the quota is obtained by dividing the number of valid 
ballot papers by the number of seats to be filled. In the present 
instance the quota under Andrae system would be 25,000 instead 
of 20,001. In counting the ballots, at first the first choices only 
are considered, and as soon as a candidate has received a number 
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of votes equal to the quota he is declared elected, and no more 
votes are counted for him. His surplus ballots are transferred to 
the next available choices, Then, if all the seats are not filled up 
owing to the fact that not a sufficient number of candidates 
reaches the quota, the other seats are filled by taking the second 
preferences of the voters who have already voted for the already 
successful candidate or candidates, who, therefore, do not require 
these votes ; then the third and so on until all the seats are filled 
up. The vote may be transferred in another way If a sufficient 
number of candidates can not be brought up to the quota by 
transferring the surplus votes of the successful candidate or 
candidates to others, then the candidate with the lowest number is 
eliminated (or more than one if necessary) and his or their votes are 
added to others according to the preferences expressed, so that 
a voter may help to get his second, third or fourth choices in, 
though the candidate of his first choice fails to be elected. 

According to the ‘List system’ each voter is allowed to cast as 
many votes as there are representatives to be chosen, and not 
simply mark the preferences as m the Hare system. Candidates 
offer themselves in combination in a list of ticket up to the 
number equal to the number of seats to be filled up The average 
voter gives his vote to the whole list en bloc. The total vote 
cast by each party is then divided by the quota, and the result 
is the number of representatives to wffiich each party is entitled. 
Suppose in a six-member constituency 78,000 voters have actually 
voted. Then the quota is 78,000, divided by six, plus one, that 
IS 13,301, If now the result of election is as follows ; Conserva- 
tives 30,000 ; Nationalists 26,000 ; Labour 18,000, Liberals 8000, 
Communists 1000 , then the seats wmuld be assigned thus ; twm 
to the Conservatives, two to the Nationalists, and one to the 
Labour party. There would be one seat still to be allotted, but 
as none of the other Lists has reached the quota, it would go to 
the List with the highest average, namely the Conservatives who 
would thus get three seats In Belgium, Sweden, Denmark. 
Norway and Switzerland, wdiere this method has been employed 
it has been found that it confers a slight advantage on the 
larger parties. The List system, in contrast to the Hare 
plan, gives a voter little or no direction m choosing particular 
candidates. 

Racial and social minorities are permanent m character in the 
sense that they can never hope to grew’ into a majority. Where 
such minorities exist, the introduction of Proportional 
Representation is necessary to satisfy the larger minori- of^e* 
ties. They need an electoral system wdiich assumes 
diversity rather than unity It is pointed out by the opponents 
of Proportional Representation that the system of single trans- 
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ferrable vote is much too complicated for the average voter to 
understand it and requires some amount of technical knowledge 
on the part of party organisers. But the exercise of the single 
transferrahle vote is itself a sort of political education, as it is 
impossible for the elector to state his preference without serious 
reflection Whatever complication there might exist in the system 
may be obviated by appointing skilled election officers. Another 
advantage of the system is that it prevents the election of one 
party with an overwhelming majority at a period of transition, 
when great changes are to be effected Moreover, in a non- 
parhamentary system of government like that of Switzerland, such 
a system is desirable as a technique for securing popular represen- 
tation. In such a country the mam concern of the representative 
body is legislation, and therefore a multiple-party system does not 
seem to entail serious difficulties, while the adequate representa- 
tion of all important groups m the community is in many respects 
desirable 

In a parliamentary country Proportional Eepresentation tends 
greatly to increase the number of parties and thus makes the 
Defects formation of legislative majority an extremely difficult 
system task. As it would be difficult to create a homogeneous 
cabinet, there would be governmental instability 
Another charge against it is that it encourages “minority 
thinking and pernicious class legislation Moreover, the enlarge- 
ment of the electoral area destroys the personal contact between 
the member and his constituency. It strengthens the party 
organisation, since the more the constituency expands, the 
more effective becomes the necessity of wire-pulling. It 
increases, ^therefore, the power of the professional organiser in 
politics. Under the List system, since the whole country consti- 
tutes one constituency for election, the tendency of the parties 
to stick together for this all-important test of electoral strength 
would probably act as powerful deterrent to the development 
of minor parties. The List system, used in Poland, Italy and 
Germany has been responsible for the rise of Dictatorship in 
these countries 

XL Nature of Minority Problem in India 

The minorities in India are neither national as in the new and 
succession states of Europe, nor political as in the homogeneous 
Comn^uni- England and France. The government 

ties Classes of India Act of 1935 is based on the principle of 
Interests Safeguarding the interests of “communities, classes 
mfnonUel^ interests. The word, minority, in India means 
^ ^ ^ “religious group”, to a “class” or 

interest. The minority communities are usually enumerated 
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as the Moslems, the Sikhs, the Depressed Classes, the British 
Commercial Community, the Anglo-Indians and the Indian 
Christians There is no common basis of classification of these 
so-called minority communities, classes and interests. 

The scientific classification of communities does not run on 
religious or on purely ethnic lines, but on lines of historical 
associations, of lasting identity of language, territory, 
economic life and psychology manifesting itself in the minorities 
identity of culture. The historical communities in India communi- 
are the Andhras, the Tamils, the Malayas, the Kanarese, ’ 
the Gujeratis, the Smdhis, the Mahratis, the Kajputs, the Orij-as, 
the Bengalis, the Biharis, the Punjabis etc In this sense the 
Moslems, the Anglo-Indians, and the Untouchables are not 
communities The Moslems have no one common language. 
They speak Bengali, Punjabi, Hindi and Urdu according to the 
prevailing language of the place in which they reside. They 
do not live in any contiguous area and they have no common 
economic life, some belonging to the land-owning, .some to 
cultivating, some to professional and some to artisan classes. 
The Anglo-Indians have no community of area The Dexiressed 
Classes have no one single community of area or language. 
They belong to several communities, areas and languages. The 
same may be said of the Indian Christians The Sikhs and the 
Europeans are really minority communities. 

The ‘ interests ’ which have been given special represen- 
tation are represented by landholders, organized commerce 
and industry, mining and planting, industrial labour, 
universities and the like. Everyone of these interests separate 
may claim to be a minority, though by virtue of 
their wealth and position all these interests, excepting 
industrial labour, can hold their own without any special 
representation 

The problem of minorities m India is mainly a communal 
problem, arising out of the agitation of professional classes, 
belonging to comparatively backward sections of Indian 
population, for a share m the government of the country. 

“The communal problem of India,” observed the Nehru Mosiei"^ 
Committee, “is primarily the Hindu-Muslim problem. 

Other communities have, however, latterly taken up an aggressive 
attitude and have demanded special rights and privileges. The 
Sikhs in the Punjab are an important and w^ell-knit minority 
- which cannot be ignored Amongst the Hindus themselves there 
is occasional friction, especially in the South between Non- 
Brahmms and Brahmins. But essentially the problem is how to 
adjust the differences between the Hindus and Muslims.” 
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XII. History of Communal Representation 

As the nature of minority problem is peculiar, the solution 
which was demanded by the so-called minority communities and 
conceded to by the government was also peculiar. The 
representation of minorities was not sought by the 
cfevices of Proportional Eepresentation, Cumulative vote 
and Second ballot, but by creating separate electorate 
The idea of creating separate electorate originated with 
the Moslem deputation headed by the Aga Khan, 
w'hich w^aited upon Lord Mmto on October 1, 1906. On the 
assumption of his office as Viceroy and Governor- G-eneral of 
India on November 18, 1905, Lord Mmto had appointed a 
committee out of his Council to consider a number of suggestions 
for concessions, including among other matters increased re- 
presentation on the Indian and Provincial Legislative Councils. 
The Moslem professional classes, wffio had so long been backward, 
were uneasy about the share they WDuld get in the new scheme 
of government This uneasiness led them to urge upon the 
government the necessity of conceding separate representation. 
In reply to their address Lord Mmto made the ‘following 
announcement. "The pith of your address, as I understand it, is 
a claim that under any system of representation, whether it affects 
a Municipality or a District Board or a Legislative Council, m 
which it is proposed to introduce or increase an electoral 
organisation, the Muslim community should be represented as 
a community. You may point out that m many cases electoral 
bodies as now constituted cannot be expected to return a Muslim 
candidate, and that if by chance they did so, it could only be 
at the sacrifice of such a candidate’s views to those of a majority 
opposed to his community whom he would in no way represent , 
and you justly claim that your position should be estimated, 
not only on your numerical strength, but in respect to the 
political importance of your community and the service it has 
rendered to the Empire.” Thus the deputation received encourage- 
ment from the Government at the very inception of their agitation. 
The Hindu professional classes, however, vehemently opposed the 
scheme of separate representation. Thus, Maharaja 
byfheiundu -Pi-’odyot Kuiuar Tagore, Honorary Secretary, British 
Indian Association, wrote to the Secretary of the 
Government of Bengal : “The committee are opposed 
to creed legislation. If one religious class be favoured, members 
of all the prevailing religions in India would clamour for special 
representation. Already they understand that more than one 
religious community, has put in its claim.” The Madras Land- 
holders’ Association in their letter to the Chief Secretary to the 
Government dated January 23, 1908, pointed out that the scheme 
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of representation of castes and creeds was open to grave objection 
in that, it was calculated to accentuate differences which are fast 
losing their importance in secular affairs, and interfere with the 
growth of sentiment of unity among the people which was a 
necessary condition of progress. The Bombay Presidency 
Association characterised the scheme as a device to create a 
counterpoise to the influence of the educated class. But Mr. 
G-okhale supported the scheme m a modified form. He 
observed m the Imperial Legislative Council on March supported 
29, 1909 : “I think the most reasonable plan is first 
to throw open a substantial minimum of seats to election on a 
territorial basis m which all qualified to vote should take part 
without distinction of race or creed. And then supplementary 
elections should be held for minorities which numerically or 
otherwise are important enough to need special representation, 
and this should be confined to members of minorities only.” 
Lord Morley supported the idea in an important speech on the 
India Councils Bills, 1909 in the House of Lords. He observed ; 

“The Mohamedans demand three things They demand 

the election of their own representatives to these Councils in 
all the stages just as in Cyprus, where, I think, the Mohamedans 
vote by themselves. They have nine votes and non- 
Mohamedans have three or the other way about. 

So in Bohemia, where the Germans vote alone and 
have their own register. Therefore, we are not without a 
precedent and a parallel for the idea of a separate register. 
Secondly, they want a number of seats in excess of their 
numerical strength. These two demands we are quite ready and 
intend to meet m full. There is a third demand that, if there is 

a Hindu on the Viceroy’s Executive Council there should 

be two Indian members of the Viceroy’s Council and that one 
should be a Mohamedan. Well, as I told them and as I now 
tell Your Lordships, I see no chance whatever of meeting their 
views in that way to any extent at all.” Thus the communal 
electorate was first introduced by the India Councils Act of 1909. 

The Hindu professional classes became reconciled to the idea of 
communal representation in 1916, when the Congress made the 
Lucknow pact with the Muslim League. According to 
the Lucknow pact it was agreed that in the Punjab Lulknow 
50%, in Bengal 40%, in the U. P. 30%, in Bihar 25%, 
in Bombay 33%, and m the C P. and Madras 15% of the Indian 
elected members should be Moslems. The joint report signed by 
Mr. Montague and Lord Chelmsford condemned the idea of 
separate electorate m principle, jut it recommended 
its retention. It stated : “The Mahomedans regard r 
separate representation and communal electorate as 
their only adequate safeguards. But apart from a pledge which we 
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must honour until we are released fiom it, we are bound to see that 
the community secures proper representation in the new cpuncils. 
How can we say to them that we regard the decision of 1909 
as mistaken, that its retention is incompatible with progress 
towards responsible government, that its reversal will eventually 
be to their benefit, and that for these reasons we have decided 
to go back on if-* Much as we regret the necessity, we are 
convinced that so far as the Mahomedans at all events are 
concerned, the present system must be maintained until conditions 
alter, even at the price of slower progress towards the realisation 
of a common citizenship But we see no reason to set up 
communal representation for Mahomedans in any province where 
they form a majority of the voters ” In the Joint Committee of 
both Houses of Parliament m 1919 Lord Selborne observed that 
the principle of proportional representation might be found 
particularly applicable to the circumstances of India and that its 
possibility should be examined by the Statutory Commission which 
would sit at the end of ten years. 

The Statutory Commission in its report in 1930, did not 
substitute separate representation by proportionate representation. 
Simon wrote : “India is a land of minorities. The spirit of 

Comjnission tolei’atiou, which is only slowly making its way in 
Western Europe, has made little progress in India 
Members of minority communities have, unfortunately, only too 
much reason to fear that their rights and interests will be dis- 
regarded. The failure to realize, that the success of democratic 
system of government depends on the majority securing the 
acquiescence of the minority, is one of the greatest stumbling 
blocks in the way of rapid progress towards self-government in 
India. Many of those who came before us urged that the Indian 
constitution should contain definite guarantees for the rights of 
individuals in respect of the exercise of their religion, and a 
declaration of the equal rights of all citizens We are aware that 
.such provisions have been inserted in many constitutions, notably 
in those of t le European states formed after the last War. Experi- 
ence, however, has not shown them to be of any great practical value. 
Abstract declarations are useless, unless there exists the will and 
the means to make them effective. Until the spirit of tolerence is 
more widespread m India, and until there is evidence that 
minorities are prepared to trust to the sense of justice of the 
majority, we feel that there is, indeed, need for safeguards. But 
we consider that the only practical means of protecting the weaker 
or less numerous elements m the population is by the retention 
of an impartial power, residing in the Governor- General and the 
Governors of provinces, to be exercised for this purpose.” 

The next phase in the history of communal representation 
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opened in London at the Eound Table Conference. The Sikhs, the 
Depressed classes, the Anglo-Indians, the Europeans, the 
Indian Christians and the Moslems all wanted separate 
representation. But the first and second sessions of the 
Eonnd Table Conference were unable to arrive at any agreement 
on the number of seats to be given to the various communities in 
the Legislature and on the methods of election to those seats. 
Mr. Eamsay Macdonald, who was then at the head of the National 
Government, agreed to make his decision, m the nature of an 
award on these questions. The Award was published on the 16th 
August, 1932 and subsequently incorporated in the Government 
of India Act 1935, with certain modifications regarding the 
depressed classes. The Award made provision for the 
separate representation of the General male, General female, 
Moslem male, Moslem female, Europeans, Anglo-Indian male, 
Anglo-Indian female, Indian Christians male, Indian Christians 
female, Sikhs male, Sikhs female. Landholders, Depressed 
classes. Labour, Universities, Gommerce-Industry-Mining-Planting 
European and Indian, and Backward areas. The Award thus 
recognised separate electorates, accorded weightage (i.e. larger 
number of seats than what is warranted by the number of their 
population) to certain communities, cut up the representative 
system in the country into a number of cross-divisions, mutually 
separated on the lines, not only of religion, but also of economic 
interests, and cultural differences. 

The Communal Award granted separate electorate to the 
Depressed classes. Mahatma Gandhi took up a fast unto death to 
protest against this attempt at the disintegration of the 
Hindus. The Award m this respect was modified by 
the Poona Pact of 1932. By this Pact the Depressed class 
was given a greater number of seats than what was recommended 
by the Award, out of the seats classified as general seats in the 
Award. It was also agreed that for each seat reserved for the 
Depressed class in the general constituency, four candidates were 
to be elected by the Scheduled castes in each constituency ; and 
the four persons elected in this primary election were to be 
the only candidates for the reserved seat. 

XIII. Merits and Defects of Communal Electorate 

Communal electorate has become, for the time being, a normal 
feature of the Indian constitution. It is difficult to support it in 
any way The peculiar circumstances of India, the 
intense jealousy among the professional classes of r^ents of 
different communities, and the need of creating a sort 
of counterpoise to the nationalist-democratic sentiment of the 
country, have conspired to set up such a strange system, The 
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supporters of communal electorate argue that the bitterness of 
feeling existing between the Hindus and the Moslems makes it 
necessary to have communal electorates. They think that the 
minorities can feel a sense of security only when they get separate 
electorate. They further state that separate electorates minimize 
communalism. The opponents to the separate electorate point 
out that communal electorates have tainted public life with 
communalism and has been responsible for the riots. The Nehru 
Committee Eeport (1928) rightly stated ’ “Everybody knows 
that separate electorates are bad for the growth of a national 
spirit, but everybody perhaps does not realise equally well that 
separate electorates are still worse for a minority community. 
They make the majority wholly independent of the minority and 
its votes are usually hostile to it. Under separate electorates, 
therefore, the chances are that the minority will always have- 
to face a hostile majority, which can always, by sheer force of 

numbers, override the wishes of the minority Separate 

electorates thus benefit the majority community. Extreme 
communalists flourish thereunder and the majority community, 
far from suffering actually benefits by them.” 

Communal electorate stands in the way of development of 
nationalism and common citizenship. Nothing can impair 
national solidarity more than the artificial division of 
A/syVtc4 people into communal electorates. Communal 

electorate is anti-democratic, because it does not allow 
a voter to choose the best candidate in the constituency. A Hindu 
elector may find that a Moslem candidate is more deserving of his 
support than a Hindu candidate, yet he can not vote for him More- 
over, communal electorate keeps a minority always in a minority 
party and never allows it to be the majority party. It also hinders 
the growth of party system on sound modern lines. Another reason 
for the rejection of communal electorate has been stated by 
Sir Hari Singh Gour, who observed : “The Hindus complain 
that if the Muslims, who are undoubtedly a backward community 
are given an undue proportion of political power, they might act 
as a drag on the political progress of India and that it is a political 
heresy to permit a backward community to rule or materially 
retard^ the policy of an advanced community.” The greatest 
objection to the communal electorate is that it spreads the 
quarrel between the professional classes to the toiling masses. 
Separate electorate may be, and has been, of some advantage to 
the professional classes in securing a few more jobs at the cost 
of other communities, but it has failed to render any tangible good 
to the peasants and artisans. Moreover, the logical corollary 
to communal electorate is the division of India into Pakistan, 
Hindustan, Sikhistan, Anglo-Indiastan, etc. 

Mahatma Gandhi suggested that the electoral circles should be 
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SO determined “as to enable every comunmity to secure its 
proporiionate share m the Legislature.” This may be 
secured by the introduction of Proportional Eepresenta- 
tion. We have seen that the Proportional Eepresenta- 
tion, too, is faulty m many respects. But is is much 
better than communal representation m the sense that 
under the latter the segregation of groups is so complete that 
national feeling can not grow at all. Proportional representation 
allows much greater freedom of choice to the electors. It does 
not disrupt and vivisect the nation as the separate electorate does 
It enables the minorities to secure proportionate representation 
without sacrificing national outlook. 
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THE EXECUTIVE POLITICAL 


1. Principles of organisation of the Executive 

The term executive is used in two senses In the broader 
sense of the term, it signifies the entire staff of officials, high 
and low which are concerned with the administration 
Mxecu“ive^ of public affairs. It means the whole body of the civil 
service, of the police, and even the armed forces. In 
the narrower sense, it signifies the supreme head or heads of the 
executive department. It is with the executive in this latter 
sense that we shall be concerned m this chapter. 

In considering the nature of the executive we must not be 
misled by mere nomenclature. We must bear in mind the 
distinction between the nominal and the real executive 
nominal The govemmeut of Glreat Britain is carried on in the 
Executive® name of the King, but the real executive power is 
vested in the ministry. In Trance, the head of the 
executive is the President, but the executive authority is really 
exercised by the French Cabinet. 


Historical experience has established certain broad principles 
on which the executive should be organised. The essential 
condition of the success of executive power is the unity 
organization of organisation. The executive is required to take 
isaascntiai prompt actiou in many affairs. If there are many 
councillors with co-ordinate power, much time shall 
have to be spent in discussion. The proper function of the exe- 
cutive IS not deliberation but to carry out the state-will as 
expressed by the Legislature. Moreover, secrecy is often neces- 
sary in governmental business, but a large body of executive 
IS incapable of maintaining secrecy. In every modern state 
except Switzerland, the final executive authority is vested in one 
person. In the U. S. A. the supreme executive authority is the 
Supreme ^^'^sideut ; lu England the Prime Minister. The 
Tevesteiin ^^^^ority, however, delegates and distributes 

one persoa ^ powei’ to Subordinate authorities. He may 

have an executive council to help and advise him. 
But if the councillors have the power to outvote him, there 
would be no unity of organisation. 

The executive must be vested with sufficient power so as 
to enable him to maintain peace and order within the country. 
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and to defend the people against external attacks. Wherever 
the Legislature had kept the Executive weak, chaos Execu- 
and anarchy had invariably followed. The Erench tive ought 
suffered much owing to the weakness of the execu- adfqultr 
tive in 1791 — 92. Hamilton justly observes that 

a feeble Executive implies a feeble government and is but another 
name for bad government. 

Though it IS necessary to make the executive strong, yet 
it should not be too strong, lest it should flout public opinion 
and tyrannize over the people. The executive 
must be so organised as to make it dependent on popukrcon- 
the support of the people. In England, the cabinet 
with the majority m Parliament at its back can indeed 
do whatever it likes, but the fear of facing the electorate 
in the next election forces the ministers to keep their hand 
on the pulse of the nation. 

The executive should have sufficiently long duration of power 
to make it interested in the administration of the country. 
A very short term of office of the executive leads to “an 
intolerable vacillation and imbecility.” Moreover, ^heExecu- 
short tenures necessitate a frequent recurrence of 
elections, which disturb the normal life of the nation, ringed fre- 
Hence, the practice of the election of the President of 
the Unjted States for four years has much to command in it. 
In states having the cabinet system of government, the executive 
retains in a power so long as it can command the support of the 
Legislature. In France, frequent changes in the cabinet have 
led to much political disturbance. 

Considering all these points, we cannot but admire the wisdom 
of Hamilton, who observed : — “The ingredients which constitute 
energy in the executive are, — first, unity ; secondly, 
duration ; thirdly, an adequate provision for its 
support ; fourthly, competent powers. While those 
which constitute safety in the republican sense are, first a due 
dependence on the people, secondly, a due responsibility ” 

II. Classification of the Executive 

According to the mode of choice, executives may be divided 
into three classes — hereditary, elected and nominated. But 
Dictatorship forms a class by itself. 

The hereditary executive seems to be no longer m keeping 
with the spirit of democratic government. In England, Italy 
and Belgium hereditary monarchy has been retained, indeed,- 
as an integral part of the political institutions, but the 
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monarchs of these states are nominal rather than actual heads 
of the executive. The institution of titular monarchy 
“tends to introduce into the administration of the 
government elements of stability, permanence, conti- 
nuity, and experience and in the relations of the state with 
foreign power it tends to add a certain prestige which is not 
without weight m diplomatic intercourse ” But in spite of its 
advantages, it is looked upon as a survival of a past age 
The last Great War has swept away the autocratic monarchies 
of Russia, Germany, Austria and Turkey. The only big state 
where the monarch still retains some amount of actual power 
is Japan. 

Elected executives may be classified under three heads — 
those which are directly elected by the people ; those 
eifcutfves mdirectly elected by a body of intermediate electors ; 
and those elected by the Legislature 

Direct popular election of the executive prevails in a number 
of South xA.merican Republics and m the states of the United 
States. The president of the U. S. A. is in practice elected 
by popular election, though the Constitution provides for the 
election by an intermediate body of electors The advantages 
claimed for direct popular election are, that it creates 
Son is mU an interest m public affairs on the part of the masses 
* ^nd secures the election of a chief magistrate in 
whose ability and integrity the people have confidence. 
But the disadvantages of the system are many First, it is not 
possible for the citizens to know much about the canidate, if 
the electoral area be a large one. Secondly, the elective system 
breeds intrigue and corruption and throws the whole machinery 
of government out of gear just before the election. Thirdly, 
party feeling is accentuated and in South America it not unoften 
leads to bloodshed. Moreover, it opens the way to intrigues 
and intervention by foreign Powers 

Indirect election of the executive through an electoral 
college is employed in the Argentine Republic, Chile, Mexico 
Indirect some Other Latin American Republics. Such a 

election may system was also adopted m the United States, but 
iilttion electors of the Presidential election now vote as 

members of a party, and as such they have turned the 
indirect election into a direct one. This is the danger to which 
this method is peculiarly liable. 

Election of the executive head by the Legislature is a type 
of indirect election. This method isjollowed in France and 
Switzerland in the election of the President. The merits of 
the system are, that the members of -the Legislature are likely 
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to make a wiser selection than the masses, and that ther^ 

would « be close correspondence between the 

executive and the legislature. In countries with the legisla- 

parhamentary executive, the cabinet is the indirect democmic 
choice of the legislature American writers, to whom 
the independence of the executive is a first principle, object t 
this method on the ground that it will impair the independenci 
of the executive, and make him subservient to the will of thi 
legislature They also point out that as the legislature is con 
cerned with law-making, it should not assume such an importan 
function as the election of the executive. 

Executive heads are nominated by the British Governmen 
to all the subordinate governments m the British 
Empire. In independent states, if any authority enjoys 
the power of nominating the executive, that authority 
becomes the supreme executive and not the nominated one. 

From the discussions on the mode of choosing the executive it 
will be evident that the classification of the executive into 
hereditary, elected and nominated is not a satisfactory basw 
one. The hereditary executive is invariably the 
nominal head of the government ; some of the elected 
executive heads, as the French President, is also the nominal head ; 
even amongst the nominated executives, the Governors- General 
of the British Dominions are nominal heads. But as students 
of political constitutions we are more concerned with the real 
executive than the nominal. The only satisfactory basis of 
classification of the executive is the relation of the executive 
with the legislature — whether it is under the control of Parlia- 
ment or not. 


III. Types of Parliamentary Executive 
Comparison between the English and the French Cabinet 

Both in England and in France the real executive is the 
cabinet, with a Prime Minister at its head, which is responsible 
to the elected Chambers. But in several important 
respects, the French Cabinet is different from the 
English Cabinet. The Premier in France enjoys far 
less power than his counterpart in Britain. The inplrty*^^ 
French Premier can indeed appoint and dismiss 
ministers, but he must be very cautious in the exercise of his 
powers. He has to depend upon the support of a coalition of a 
few groups and cannot afford to displease any. There is no party 
strong enough to form a majority in the Chambers. Consequently, 
crises are frequent in the French Cabinet. In Britain, a cabinet 
crisis is usually followed by a dissolution and fresh election ; 
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but m recent years crises have become rare in the English Cabinet. 
But m France, dissolution of the legislature before the., expiry 
of its statutory term of four years is extremely rare. When a 
ministry resigns, merely a re-grouping takes place in order to 
obtain the support of a majority in the Chamber. In England, 
a member of the cabinet which has just been driven out of power 
very seldom accepts post m the cabinet of the rival party. 
But in France, we frequently find a politician who held a 
portfolio in the cabinet just resigned taking up another in the 
new' one. The cabinet in England is formed on some party 
principles, but in France it is maintained by the distribution 
of government favours. The average life of a French Cabinet 
since the foundation of the Third Eepublic has been only ten 
months, while an English Cabinet lasts usually for more than 
three years. In England, theory of collective responsibility 
Collective ministers to Parliament has long been established ; 
KspoLibi- in France, the Constitution provides that ministers 
shall be collectively responsible to the Chambers for 
the general policy of the government and individually for their 
personal acts But in practice the French Cabinet stands or 
falls together. 

Contrast between the French and German Cabinets 

After the last War many states adopted the cabinet system. 
Of these the most important was Germany. The German 
Cabinet differed from the French Cabinet in many 
TteGeman respects. The French Premier is bound to consult 
has got far his colleagues in formulating the general poliev. and 
than the makes large concessions to them in order to secure 

premier their adherence. The German Chancellor (Prime 

Minister) enjoyed far greater power. The German 
Constitution laid down that, “the Chancellor of the Federation 
determines the mam lines of policy for which he is responsible 
to the Reichstag. AVithin these main lines each federal minister 
directs independently the department entrusted to him for 
w'-hich he is personally responsible to the Reichstag ” Thus, unlike 
the French and English premiers, the German Chancellor was 
solely responsible for the general policy of the Cabinet 
Another remarkable point of departure from the principle of 
the English and the French Cabinet system is to be found in 
the fact that m the German Cabinet an individual minister was 
liable to be called upon to resign. “The Chancellor of the 
Federation and the federal ministers require for the administra- 
tion of their office the confidence of the Reichstag. Any one of 
them must resign, should the confidence of the House be with- 
drawn by an express resolution.” Cabinets in Germany were a? 
unstable as those of France. But while the French Cabinets 
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have fallen very often merely for personal conflicts the German 
Cabinets fell mainly for difference of opinion in foreign policy. 
Within twelve years no less than four cabinets had to resign for 
this reason. Political parties in Germany were far more strongly 
organised and disciplined than those in France. At 
present the Nazi party has acquired complete ascen- 
dancy in Germany This has contributed to the 
stability of the executive in Germany 

In Australia, a federal ministry is deliberately elected by 
the Lower House. If this House withdraws its confidence 
from the minister or the ministry as a whole, he or 
it must immediately resign and a new ministerial 
election takes place. The constitution of Czecho- 
slovakia contained some provisions for imparting stability to 
the parliamentary executive. These provisions stated that a vote 
of ‘no confidence’ m the Ministry by the Chamber of Deputies 
would be valid only when more than half the members were 
present, if there was a 50 per cent majority and if the vote was 
taken by roll call. Further, such a motion for a vote of “no 
confidence” must be signed by not less than a hundred deputies 
before it was introduced 

IV. Contrast between the American and the 
French President 

“There is,” wrote Sir Henry Maine, “no living functionary 
who occupies a more pitiable position than a French President. 
The old Kings of France reigned and governed The 
constitutional king, according to M. Thiers, reigns, 
but does not govern. The President of the United preav'dent 
States governs, but he does not reign It has been 
reserved for the President of the French Eepubhc neither to 
reign, nor yet to govern.” Though this statement is couched in 
hyperbolic language, yet it is substantially true. 

The French President is elected for seven years not by the 
people but by the two Houses of the French Parliament 
sitting together as a National Assembly at Versailles 
He can be re-elected, though a re-election has been 
rare. The President of the United States is now 
popularly elected, though the intention of the Fathers the people 
of the constitution was to secure indirect election therefore 
through an electoral college. He is elected for four “°re power- 
years, and can be re-elected He can be impeached by 
the House of Eepresentatives for “treason, bribery or other high 
crimes ” The trial is held by the Senate, where a two-third 
majority is required for conviction The French President can 

30 
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be impeached for treason only, but a simple majority is sufficient 
for convicting him. 

The French President has a formidable array of powers on 
paper only. He can not act in any executive matter except 
through his Ministers, who must, by the constitu- 
Seaknesfof countcrsigu every decree. One writer has 

humorously pointed out that only his letter of resigna- 
tion and his letter thanking the Assembly for his 
appointment do not require the countersignature of a minister. 
There is, indeed, a Council of Ministry of which the President 
is head, but as this Council is responsible to the Chambers it 
becomes a Cabinet Council of which the Prime Minister is the 
head. This fact explains the cause of his weakness. Another cause 
which has contributed to his weakness is his election by the 
Legislature, and not by the people. As he owes his position to 
the Legislature he cannot act independently against it, The 
powers of the President of the U. S. A. are very real, though 
the exercise of them varies greatly with the personality of the 
President, and in times of crises they can become greater still. 
He is the real head of the executive The members of his 
cabinet are appointed by him and responsible to him, and not to 
the Legislature. He sees to the proper execution of the laws, 
appoints judges, ambassadors and other high officials of the 
state with the consent of the senate, and can remove any officer 
from his post 

Both the American and the French Presidents enjoy con- 
siderable power in foreign affairs. Both are the commandors- 
Theu s A navy and air forces of their 

President I'espective counti’les. Both represent their respective 
states in the sending and receiving of ambassadors, 
inimical ministers and in the negotiation and conclusion of 
treaties. Minor treaties can be concluded by both 
the Presidents without consulting the Legislature. The Power 
to declare war belongs to the Legislature in both the countries, 
but in both the cases executive action may bring negotiation 
to such a pass as to make war almost inevitable. But it must 
be noted that in times of civil and foreign wars the American 
President becomes the virtual dictator of the nation. The 
constitution empowers him to do everything necessary for 
overcoming the enemy. During the Great War, President Wilson 
obtained and used powers concerning almost every aspect of 
national life. ' 

The President of the Preach Eepublio has got the power 
to summon, adjourn and prorogue the Houses He can adjourn 
fte chambers at any time, though not for a period ehee- 
dmg a month, nor for more than twice in a session. He 
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has the theoretiGal right to dissolve the Chamber of Depu- 
ties, but he has not exercised it since 1877. Similarly, he 
has got a suspensive veto, which he has never used. The 
President of the U. S. A. does not possess the power to 
summon or adjourn the Congress He or his 
ministers cannot take part in the business of the Pwsi'dent 
Congress, but the President can get a member 
of the Congress, to embody his ideas on a certain 
subject in a bill. He can influence the Legislature by his 
Annual Message, which he himself or his deputy reads before the 
Congress. After a bill has been passed through both the Houses, 
it cannot become law until the President signs it. If he 
vetoes the bill, it must he passed in each House by a clear two- 
thirds majority before it can be enacted 

In conclusion it may be observed that the position of the 
French President resembles more that of the King of England 
than of the President of the U. S. A. He has been called “a 
constitutional king for seven years.” Though he does not enjoy 
anything like the prestige of the English monarch, yet in two 
respects he exercises greater power. Owing to the French 
existence of a large number of groups in the French Pre^dpf 
Legislature all ministers are formed by coalition. The constitu- 
President takes a leading role in the formation of each 
coalition and he wields a considerable influence in the selection of 
ministers. Moreover, the king in England is debarred by 
convention from attending any council of ministers, but the 
French President presides over the Council of ministers 
which often meets to deliberate over matters of general 
policy. 

V. Comparison between the American President and 
the English Premier 

In the modern world the two most powerful functionaries 
of Government are the President of the Pnited States 
and the Prime Minister of England. The President 
IS directly elected by the people for a term of four byThe^g 
years. He can not be removed from ofhce during 
these years. The English Premier is the indirect choice of 
the people. The electorate puts him in office by voting for 
the party headed by him. He retains his position only so long as 
he commands the majority in the Legislature. The 
President is more definitely the Head of the Nation than JJlftattraLa 
the Prime Minister. “The eyes of the whole people,” fttlndan 
says Bryce, “are fixed upon him even if he be a man of 
less than first-rate quality, whereas in Parliamentary countries 
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it IS only striking personalities such, as P itt or Cavour or Bisinark 
that excite a similar interest and exert a similar authority.’.’ 

The American President is the head of the executive department 
only. The Prime Minister is not only the head of the executive 
The Premier leader of the Legislature If the majority 

of in the Congress belong to the party opposed to that 

Legislature of the President, it is just possible that the President 
might not get those bills enacted which he thinks 
necessary for efficient administration The power of the Prime 
Minister over taxation is much greater than that of the President, 
who may not get the money needed for carrying out any policy 
which the Congress disapproves. 

The sphere of action of the President is much more restricted 
than that of the Premier. But within that narrow sphere the 
President is absolute He need not consult his cabinet nor regard 
its advice as the Prime Minister must He is the master of 
his cabinet ; but the Prime Minister is only the chief of his 
colleagues in the cabinet Sir Sidney Low asserts that the 
ThePresi- English Prime Minister is more powerful than the 
|«ater' American President as he directs and controls all 
forces of the state and through his predominant 
influence m the Legislature can create, alter and repeal 
laws, and can impose taxation which the American President 
can not. But this statement is true only when the Prime Minister 
has a solid majority at his back. President Boosevelt is certainly 
much more powerful than Mr. Churchill. 


VI. The Swiss Executive — A Type by itself 

We have discussed above the twm types of the Executive 
which are generally found m democratic states. But the Swiss 
Constitution presents an example of a type peculiar to itself. 
Thecoiie- This type has been called the collegiate svstem. Its 
peculiarities will be fully discussed in the chapter on 
the Swiss Constitution. Here we may quote an 
observation of Bryce to show the necessity of studying it closely. 

It would be hard to introduce such a system in any country 
where the passing of laws has been long associated with party 
strife, and where the distrust of opponents, intensified 


Merits of . - 

EifeSive class Sentiment," makes each side 

oiiL. whatever proceeds from the other ; but since 

Anierica, and in England the constitutional 
Widof iiivestigating, preparing, and enacting 

oSm tnll’ improving that machiaery 

ougnt to be sought in every quarter.” - ' 
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VII. The Executive Powers 

The Executive powers lu the normal constitutional state 
to-day may be classified as follows. 

. -r\ 1 Powers of 

(i) Idiplomatic power — which relates to the con- , 
duct of foreign affairs. " 

(ii) Administrative power — which relates to the execution 
of the laws and the administration of the government 

(ill) J udicial power — which relates to the granting of pardons, 
reprieves, etc., to those of crime. 

(iv) Military powers — which relates to the organisation of 
the formed forces and the conduct of war 

(v) Legislative power — which relates to the drafting of bills 
and directing their passage into law. 

The diplomatic or treaty-making power is neither purely 
sxecutive nor purely legislative. In the United States the 
executive makes negotiations, which are to be ratified 
with or without amendment by the senate. The dipU)matk 
House of Representatives exercises an indirect control dufe/elftiji 
through its right to give or withhold its consent to 
legislation which may be necessary to carry out a 
treaty. In (rreat Britain the power of diplomatic negotiations is 
exclusively m the hands of the executive Parliament only makes 
laws to perfect the treaty or carry it into effect In France the 
Chambers can not" modify or amend treaties submitted for their 
ionsideration and must approve or reject them as a whole. 
In all states the executive appoints and receives diplomatic 
representatives. 

The executive directs and supervises- the execution of the laws 
in all states. The head of the executive can appoint, 
control and remove all his subordinates. Within the appoint- 
field of civil administration lies also the -power of 
issuing regulations or ordinances m matters which have not been 
dealt with by the Legislature. 

The French make a distinction betw'-een the political or govern- 
mental functions and the purely administrative functions of the 
executive. The political functions include such matters ^dministra- 
as the summoning and opening .of the Jegislative..nve_^^^_^ 
chambers, the conduct of foreign relationa,ihe disposition 
of military forces, the exercise, of .the rights of pardon^ etc. 
“TJhe administrative authority, con the. other hand,, embraces 
all those matters which have, to Ma more directly : with : the' strict 
administration pf the :government, .vsnch ^ as .the . appnmtment; 
direction,,, and removal of officers ; .the Tissue, of : rnstructiann: and 
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ordinances ; and, in general, all acts relating more directly to the 
execution of the laws. 

The executive controls in every state the army, navy and air 
forces The pardoning power belongs to the executive 
MUita^ in all states. “One man” says Hamilton, “appears to 
be a more eligible dispenser of the mercy of govern- 
ment than a body of men.” 

Vlll. Relation between the Executive and the Legislature 

It has been shown in the chapter on the Separation of Powers, 
that there can be no absolute separation between the 
poSSfoF executive and the legislature The executive exercises 

Execu- some legislative powers such as the right of assembling, 
dissolving and adjourning the legislature in many states. 
In all the constitutional states the executive has some kind of veto 
power. Everywhere it initiates legislation either directly as in 
Parliamentary countries or indirectly through Annual 
Message in Piesidential form of government. Usually 
Exe/utiv?® the legislative functions of the executive are regulated 
by state rule or common law. On the other hand, the 
executive is controlled to a lesser or greater extent in every state 
by the legislatmie 


IX. Veto Power and its utility 

The veto power of the executive requires some elucidation, as it 
is the most important legislative power of the executive. The 
veto power means the power of the executive to dis- 
Veto'Sower approve acts of the legislature. The chief objects of 
the veto are “to prevent hasty and ill-considered action 
by the legislature ” (Garner). Lord Bryce points out that in the 
United States the veto of the President m federal legislation and 
of the State Governor m state legislation is valued as curbing the 
tendency of legislature to pass faulty measures either from a 
demagogic purpose to carry favour with some large section of the 
citizens, or at the bidding of powerful business interests which 
can get at the individual representatives or at the local party 
leaders who command a majority in the legislature. 

There are three forms of the Veto— absolute, qualified and 
Three types suspeusive. The veto power is absolute where the 
piwirs legislature can not overcome it by any process what- 
soever. Such a veto belongs to the king of Great 
Britain in constitutional theory only. The British Grown virtu- 
aUy parted with its right of dissent from the Houses two cenk- 
ries ago. The Governor- General of India exercises absolute veto. 
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A veto IS called qualified where it may be overridden by the 
legislature, provided an extraordinary majority of the 
members, usually two-thirds, concur m repassing the 
measures disapproved. The President of the United 
States possesses such a veto power. The suspensive veto is that 
which compels the legislature to reconsider the mea- 
sures passed by it and disapproved by the President. 

In Prance, if the President sends back any measure to 

the Legislature, its members can make it a valid law by passing 

it by an ordinary majority. 


X. Increase in the Power of the Executive in Modern 
Democratic States 

Increase of the power of the executive authority at the expense 
of the legislative body and sometimes of the judiciary is the 
characteristic feature of the politics of the twentieth century 
democracy. As early as 1922, when the dictatorial governments 
had not been formed, Lord Bryce observed in his ‘Modern 
DemoG7'ac'ies' the “growing disposition to trust one man, or a few 
led by one, rather than an elected assembly.” The chief Extension 
reasons for the increase of the power of the executive 
are the quantitative increase m the functions of governmen- 
government and the importance of economic questions, 
which can be dealt with thoroughly either by the legislature or 
by the public in general. The State, which previously had 
regarded as its mam task the provision of internal and external 
defence, the administration of justice, and the maintenance of 
the army and police system, had to undertake a constantly 
increasing number of other duties on account of the development 
of industries. Building roads, bridges and railways, the develop- 
ment of communications, provision for schools, museums, and 
research institutes were undertaken by the State. With a view 
to improve human and animal hygiene, medical and preventive 
measures were introduced, and hospitals and Public Health 
Departments were set up. Various measures have to be 
adopted for the development of agriculture, forestry, fishery 
and animal breeding. Extremely difficult tasks like the 
regulation of river and inundation areas, the augmentation 
of fertile areas, the testing of seeds, marketing the agricultural 
produce, making trade agreements with foreign countries, regula- 
tion of currency, credit and prices, have been taken up by the 
State. All these tasks belong to the sphere of the executive. 
The problems involved in these tasks are concerned with techni- 
cal economic questions. The general public are not fitted to 
deal with such questions. 
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The Legislatuj'e is over-burdened with work. The initiative 
in making' the laws has to be taken by the government. 
Measures not favoured by government have little chance of being 
passed, because the vast mass of legislation introduced by the 
Power of the go’^^i'niiient lu every session requires the whole time of 
^^ecuUveto the Legislature. The Legislature finds no time to 
aadreguia- lay down, nor IS it competent to deal with, the intri- 
cate details regarding the measures it passes. It 
empowers the government departments to issue rules and regula- 
tions which are binding on citizens Thus, in England the 
Factory Act of 1937 gives power to the Minister of Health 
to make special regulations for any industry he may think fit 
The Town planning Act of 1925 gives power to the Minister to 
decide whether or not land is likely to be used as building land ; 
and he has been made the final Judge m any dispute over whether 
“any building or work contravenes a town planning scheme.” 
In 1935 the government of Belgium was granted power to issue 
decree laws, not requiring the consent of the Legislature to deal 
with the economic situation. 

Another cause of the growth of the execution is the increasing 
rigour of party discipline over the members. If the government 
Rigours of efficiently carried on through the system of 

dfa'apiine opposed parties, the party leaders must be able to 
depend on the votes of their followers. The leaders 
of the majority party or the coalition party form the government 
and they generally pass measures which they think proper. 

The tendency to the increase of power of the executive is 
noticeable not only in parliamentary governments but also in the 
Growth of Presidential government of the U. S. A. There has 
thl^rrsE°* been a steady growth of the power of the President 
tFs A*^'® since the election of Eoosevelt in 1933. His attempt 
to modify the legal checks which the American consti- 
tution has placed on the power of the President is a clear 
example of the modern tendency to extend the power of the 
executive. The power of the central government too, has grown 
at the expense of the States. The facility of communication has 
tended to destroy the basis of separation of the different states 
The policy of President Boose'^elt to accept responsibility for 
economic conditions and to use the whole resources of the nation 
to cure the depression cuts across State rights and remove large 
areas of administration from State control. 

Thus the relations between the executive, legislature and 
Loss of judiciary which were co-ordinated and m balance m 
aSgMr nineteenth century have lost the equilibrium in the 
twentieth century During the war the power of the 
executive is all the more pronounced. The strategy 
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and the plans of action m dealing with the enemy are m the 
hands of the cabinet and the army leaders. 

XI. Executive authority in Dictatorial States 

Modern Dictatorship means the centralization of government 
in the hands of a single man. In theory, he is absolute, and is 
restrained by no legal and constitutional rules. The Legislature 
is packed with the members of the party of the Dictator. 
Election to the Legislature degenerates into a farce. 

It merely demonstrates the fact that the government tion of the 
has the approval and co-operation of the people None 
but a member of the party is allowed to stand as a candidate. 
Citizens, who have served a period of probation are accepted as 
members of the party. Members of the party are required to 
conform to strict political orthodoxy. In Eussia the party cell 
exercises the strictest supervision over the private life of every 
member, giving him advice even in matters like love affairs and 
his clothes. The dictator controls his party in a more personal 
and a closer degree than he can control the general administra- 
tion. The party is the effective instrument of controlling the 
Legislature. 

Judiciary has also been subordinated to the executive in the 
Dictatorial states. As the independence of the Judiciary is the 
corner stone of democratic government, so the control 
of justice is an essential safeguard of dictatorship. 

Control IS exercised by the creation of a special couid 
for trying political offences, by the power to appoint and dismiss 
judges and by creating the post of lay assistants to help the 
judge, even in non-pohtical cases This third method has been 
specially adopted in Italy, Eussia and Germany. These assis- 
tants are naturally persons particularly attached to the 
regime. 

In the Dictatorial states the ministers are responsible to the 
Head of the state. The institution of ministerial counter- 
signature which secures the responsibility of ministers 
to Parliament is unknown in Dictatorial states. The J?duce*rto 
whole administrative machinery is controlled and of 
directed by the Dictator Mussolini has taken up the 
portfolio of almost all the important departments of the State. 
He has reduced the Ministers to the position of clerks. Dictator- 
ship gains in strength and efficiency by the centralization of 
authority but the death of the first Dictator or his conspicuous 
failure in any direction brings chaos and confusion in the 
state. 
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CHAPTER XVI 

THE EXECUTIVE— ADMINISTRATIVE 

I. Principles of Organization of Administration 

In every state the government has to perform two sets of 
functions — political and administrative. The political function of 
the government in democratic countries is to frame 
Importance formulate policy, to secure public opinion for it, 

and to maintain its own party m power against the inces- 
sant onslaught of its opposing parties. In Dictatorial 
countries the political function of the government is to further, 
direct, control, enhance and develop all actions which contribute 
to the realization of national aims The administrative function 
of the government is the co-ordination and control of the 
administration of the state. The quantitative and qualitative 
increase in the function of the state has made the problem of 
administration a difficult one. Many of the operations of public 
administration have recently become distinctly technical or 
economic in character similar to those performed by large-scale 
enterprises under private control. Consequently, the problems of 
administrative organization have become subjects of scientific 
study. 

Laski holds that in organizing the administrative departments 
five principles should be observed. First, a minister should be 
placed at the head of each department and he is 
to be responsible to the Legislature for the work of 
his particular department. If a board is set up to look 
after the department, responsibility for the errors and credit for 
the good work can not be easily fastened on any one. If one man 
is m charge of the department, the Legislature can ask him 
to explain why a particular step was considered necessary. 

The second principle is that there should be adequate financial 
supervision over each department. An officer, second in importance 
Financial permanent head of the department should be 

scSftiny and responsible for all payments made by the department 
tfon and for making a close examination of the cost of 

T?eisiry carrying out the proposals made by the department This 
is secured in England by the Treasury. The Treasury 
is divided into eleven divisions and three branches and the duties 
are distributed among them in the following manner ; First 
Division : Internal Finance, including internal debt, loans, 
banking, currency and coinage, revenues, parliamentary financial 
procedure. Attached to this Division are the Treasury Officers of 
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Accounts who act in a consultative capacity on all questions 
relating to accounting principles and. methods. Second Division : 
Foreign Finance, including external debt, reparations, foreign 
and colonial currencies. The Financial Inquiries Divisio?i 
investigates into economic and financial questions. Third Division . 
Social Services etc., including Housing, Health, Labour, Pensions, 
Police, Transport. Fotirth Division • Education, Arts and Science, 
Trade, Agriculture, Fisheries etc. Fifth Division . Material and 
Policy questions relating to the Navy, Army, and Air force, 
Foreign, Dominion and Colonial services, etc. Sixth Division : 
The superannuation of Civil Servants, compensation for injuries, 
etc. Seventh Division . General questions affecting the Civil 
Service, except superannuation Eighth Division Personal 
questions relating to the Navy, Army and Air force, including 
Civilian personnel employed by these departments. Ninth Division : 
Establishment questions relating to the Post Office, Stationery 
office. Office of works ; services carried out by these departments ; 
Industrial wages etc. Tenth Division • Establishment questions 
relating to Colonial office. Dominions office. Foreign office and 
the services carried out by these Departments. Home office, 
Inland Bevenue department. Ministry of Labour, Ministry of 
Transport, and certain other departments All questions' relating 
to Museums and like Institutions are also dealt with by this 
Division. Eleventh Division Establishment questions relating to 
the departments responsible for Agriculture and Health , 
Board of Trade and certain other departments. All questions 
relating to Legal departments Outside the division organization 
are the following branches . (1) The Accounts Branch, which is an 
executive accounting section under an Accountant and Deputy 
Accountant. (2) The Investigation Branch, which consists of 
three officers who conduct investigations in connection with the 
simplification of office methods and processes, and the introduction 
of office machinery and labour-saving devices, throughout the 
Public Service. (3) The Chief Clerk’s Branch, which is responsible 
for the clerical, registration, minor administrative and messen- 
gerial duties connected with the departments. 

The third principle m the organization of departments is the 
need of associating members of the Legislative Assembly with 
the actual administration of the country. This may be 
secured by appointing a committee of members of the 
Legislature for each ministry. The members of the 
committee should possess some specialized knowledge of the 
department concerned. The committee is not to initiate policy, 
nor to prevent the introduction of legislation proposed by the 
ministry, but to scrutinise, warn and encourage the work of 
the department. Such committees ensure a greater responsiveness 
on the part of the executive to the opinions of the Legislature, 
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preyent the minister from becoming a dictator, and bring Ins 
official staff into contact with the outside world and thereby 
prevent the typical errors of bureaucratic government from, 
being committed. 

Fourthly, there should be definite arrangement for co-operation 
between the different departments Government is an organic 
wffiole ; it can not be divided into water-tight compart- 
iRonts Organization into different departments is 
necessary for bringing specialised knowledge to bear 
upon administrative problems, but that does not mean the total 
separation of one from others. The need of continuous consultation 
between the Board of Trade and the Ministry of Labour, between 
the Department of Overseas Trade and the Foreign office is 
very great In the Provincial governments of India there is a 
deplorable lack of co-operation between the different departments. 
The welfare of villages depend on the concerted action of the 
Agriculture, Industries, Co-operative movement, Irrigation, 
Veterinary, Medical, Education, and Public Health departments, 
but there is no means for bringing them together at present. 

The fifth principle is that there should be a special department 
for research and inquiry into administrative problems Such a 
department should plan out the lines of possible policy 
wteaKhand collect the facts needed to develop those lines m 
mvestiga- relationship. Henry Fyrol in his memorable 

paper entitled “The Administrative Doctrine in the 
State,” lays special emphasis on the importance of organising 
such a department. He observes ; “The Administrative Doctrine 
supposes the presence in all big undertakings of a permanent 
Council of Imjprovement charged with the duty of discovering 
improvements of which the undertaking is capable and pursuing 
their realization under the aegis and authority of the supreme 
chief. An organism of this kind seems to me indispensable 
to enable us to study and realize the reforms of which the 
governmental undertaking is perhaps more in need than any other. 
In order to overcome the resistance offered to reforms by 
ignorance, routine and particular interests, what is needed is 
a strong will and continuous action. Momentary manifestations 
in which the superior authority plays but a poor part, cannot 
produce serious results. Continuous action demands a special 
organism.” 


II. Theory of General Administration 

The activity of the executive power is generally referred to 
as administration.” American writers draw a line of distinc- 
tion between the functions of direction, supervision and control 
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on the one hand, and execution on the other Willoughby 
distingi,iishes the functions of administration m the Fy^ctiona] 
following way . “When we examine the operation 
of the organs of administration we find that the ties of the 
activity of the stage organs divides itself into two groups. 

We may call primary or functional the activity which is per- 
formed by an organ in order to realize the purpose for which it 
was established (e.g., the object of the police is the maintenance 
of order, that of a school — teaching, that of a hospital — medical 
treatment, etc ) Institutional activity, on the other hand, is 
that which the organ itself must perform m order to exist and 
to operate as an organ.” To this category belong, for instance, 
the appointment of personnel, the arrangement of the work of 
an organization, such as the schools or police, and the provision 
of buildings, and material equipment, the payment of personnel, 
the conclusion of contracts for public supplies, disciplining of 
personnel, the replacement of persons on sick leave, the filling 
up of vacancies, the utilization of available appropriations, the 
keeping of financial records, the drafting of reports, etc. Func- 
tional activity is special and technical and varies according to 
the branch of service Institutional activity, on the other hand, 
is similar to all branches of administration 

Fyrol drawing analogy from the principle of Scientific 
Management in business divides the essential opera- 
tions of government into the following six groups ; SSoJ? 

(1) Technical operations (production, manufacture, 
transformation) 

(2) Commercial operations (purchase, sale, exchange). 

(3) Financial operations (procurement and administration 
of capital) 

(4) Operations of secmity (protection of goods and persons). 

(5) Accounting operations (inventory, balance-sheet, prime 
cost, statistics, etc ). 

(6) Administrative operations proper — ^foresight, organiza- 
tions, command, co-ordination, control. 

Fyrol uses the term “administration proper” m a narrower 
sense than Willoughby, because the functions of the sixth group 
are peculiarly the functions of the head of the executive. 

The five elements of administrative function — foresight, 
organization, command, co-ordination and control are 
explained and defined by Fyrol in the following way 
“The essence of foresight is planning An accurate 
and complete knowledge of the past and the 
present enables us to draw conclusions respecting future 
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probabilities and possibilities and respecting development, 
improvement or reduction. OrgcDiization is the determination and 
realization of the general structure of the undertaking m keeping 
with its objects. It means giving the whole its proper form 
and each detail its proper place, determining the frame and 
filling it with content, assuring a precise division of administra- 
tive labour, giving the undertaking every necessary performance 
and accurately determining its sphere of activity. It is m this 
way that organization carries over into life the theoretical con- 
ceptions of foresight Execution is commanding and insuring 
co-ordmation. Command means bringing into action all the 
organs which foresight considers necessary and organization has 
created. With command, the role of authority and responsibility, 
of initiation and discipline is begun in all phases alike. But the 
giving of orders would not suffice to insure the execution of the 
will of the chief unless it were supplemented by the effort to 
insure co-ordination Co-ordination means the introduction 
into the whole of harmony and equilibrium and the giving to 
things and acts their due proportions. It means the application 
of means to the end, the unification and levelling of the various 
efforts, the establishment of a close connection between the 
several sections or departments which though they have different 
tasks, meet in the common aim Control is what is meant by 
an enquiry into results. To control is simply to convince our- 
selves that at all times everything is carried out in keeping with 
the accepted programme, the order given and the principles in 
force The work of control compares, discusses, judges, and 
endeavours to enhance foresight, to simplify and strengthen 
organization, to increase the perfection of command and to 
facilitate co-ordination.” 


III. Elementary Constituents of Bureaucracy 

The term ‘Bureaucracy’ is of Erench origin. In the 17th 
century important branches of administration were entrusted to 
individual ministers, each of whom had a so-called ‘bureau’ 
at his command in which business was transacted by several 
higher and lower officers who acted as subordinates of respective 
ministers. As there was frequent change of ministers, 
the chief clerks shaped and dictated the policy to the ministers. 
The chief clerks thus acquired a preponderent influence which was 
often abused to the disadvantage of general interest of the state. 
This form of government was contemptuously termed bureau- 
cracy. In every modern state the highly complex business of 
administration is now performed by a host of officials, and this 
body is collectively known as bureaucracy. 
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^ There are six constituents of a Bureaucracy, namely, (1) 

' centralization of control and supervision, (2) safeguards for the 
independence of judgment of each member of the organization 
(3) keeping of records and file, (4) secrecy (5) differentiation of 
functions and (6) qualification for office. 

Certain functions are allotted to regional or local authorities 
in every state. But the Central authority must act as an inter- 
mediary and integrator between technically and regionally 
differentiated functions. A . hierarchy of officials is needed to 
bring about unity of policy and uniformity in administration. 
The hierarchical system implies flawless subordination. But the 
principle of differentiating and distributing -functions limits the 
absolute domination of higher officials over the members of lower 
rank. A higher official will hesitate to reverse the . . 

decision of a lower official, when he feels that the 
latter has a better knowledge of the facts in detail But at the 
same time there are m every administrative hierarchy some 
rules of discipline. A gross breach of discipline is punished 
with degradation or removal from office. The punishment, 
however, should not be awarded until one has been formally 
accused, indicted, examined and pronounced guilty, either by a 
regular court or by a court composed of his peers 

Keeping of records and file is become absolutely necessary in 
all forms of government, because precision and continuity are 
essential to effective administration Officials have got 
a tendency to follow precedents. Rigid adherence to ^crecy 
precedence gives rise .to redtapism. Certain amount of “itraiity 
secrecy, too, has got to be maintained by officials for 
the sake of preventing wire-pulling and jobbery. The bm’eau- 
cracy should be neutral and independent towards political 
parties. 


IV. Development of Professional Civil Service 

The increase m the functions of government and the growing 
complexity of the administrative work have made it necessary to 
have a professional civil service. It consists of techni- 
cally trained persons who enter the service of the growth of 
state, and remain m office, irrespective of change of 
parties in power, till they attain the age of superannua- 
tion. The appointment of permanent technically qualified 
officials has been due to the desire to increase efficiency. To 
enable the civil servants to give all their time, energy and atten- 
tion to the business of the state, provision has been made for 
pension not only to themselves after their retirement but also in 
some cases to their widows and orphans. 
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The professional civil service was instituted in England in 
1855, when the Civil Service Commission was established. 
This body arranges entrance examination for candidates for all 
openings in the civil service. There are two classes of Civil 
Service — Executive and Administrative. The function 
In Eng an Executive class is to perform the operations 

developed and determined by laws, rules and practice. 

Officers of this branch are recruited at the age of 18 or 19 
after finishing a secondary school examination The Adminis- 
trative class is recruited from the brilliant University graduates, 
who enter the service between the ages of 22 and 24. The 
duties of this class of officers “are concerned very largely with 
the formation of policy, the revision of existing practice or current 
regulations and decisions, the recognition and direction of the 
business of government and co-ordmation and improvement of 
government machinery and the general administration and 
control of the departments of the public service. For the per- 
formance of these duties, the government places stress upon 
intellectual capacity, an understanding of relationships, and 
personal ability to direct and to manage. These officers must 
understand the British traditions, the subtleties of distinction, 
the careful balancing of ideas and the avoidance of irrelevent 
contentious matters, m the handling of delicate situations ” 

In the United States of America the professional Civil Service 
was instituted in 1883. A Committee was appointed in 1936 
to devise means for increasing the efficiency of the civil service. 

The committee suggested (1) that more than one 
u.*s-A. hundred separate departments, commissions and boards 
of the government should be consolidated within twelve 
regular government departments, which would include the existing 
ten departments and two new departments, a Department of Social 
Welfare and a Deparment of Public Works. (2) The merit 
system should be extended to the whole civil service including 
administrative posts — a change involving 2^ lakh positions. 
(3) The three planning agencies should be strengthened m 
order to render more effective assistance to the President in his 
administrative responsibilities. 

The importance of professional class of administrators is seen 
best in the change of attitude in Eussia towards them Lenin 
and his party were determined to put an end to the bureaucracy 
for ever. Consequently, the Bolshevic party made the following 
Growth of demands : (1) That every member of the Soviet should 
pr^essionai be required to co-operate in the performance of some 
^etvice in definite task of the State administration ; (2) that 

there should be a constant rotation in the work, so 
that every member should have an opportunity to acquire 
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experience in each branch of the administration ; (3) that the whole 
body of workers should be gradually initiated into the work of 
the State administration. But the Soviet government had to 
change its opinion after twenty years of experience, and to admit 
the necessity of securing permanence of tenure and technical 
efficiency Thus writes Stalin . “It may be said decidedly that 
nine-tenths of our troubles and defects are due to a faulty 
organisation of the control of execution. In order to enable the 
control of execution to attain its object, however, two things at 
least are needed — first, that the control of the execution should 
be systematic and not desultory, and secondly that the control 
of the execution in the Party, Soviet and economic organisations 
and in all their branches should be under the direction, not of 
inferior persons, but of persons possessing the necessary authority 
who are the heads of the organisations. Of popular importance 
is the proper organisation of the control of execution in the 
central organs — the ministers. To this end in 1934, A Soviet 
Control of Commission was organised. It has 40 members and its 
jurisdiction extends to the whole territory of the Soviet Union. 
It is divided into sub-commissions and has representatives in the 
Member States, in the provinces and m the districts which are 
entirely independent of the local organisations.” 



CHAPTER XVII 


THE JUDICIARY 

I. Functions of the Judiciary 

The wellare and security ot the average citizen depends on the 
prompt, certain and impartial administration of justice. It is the 
judiciary which is the shield of innocence and the impartial guar- 
dian of every private civil right. The chief functions of the Judi- 
ciary are to ascertain and decide rights, to punish crimes, and 
to protect the innocent from injui-y and usurpation 
Sinter"’ 111 aE countrics the Judiciary decides the application 
makIsTaIvs existing law in individual cases. But in those 
countries where laws have not been codified, as in 
England and the United States, the judges not only interpret 
but also make laws. Where the letter of the law is silent, the 
judges are called upon to attach to it the meaning which may be 
considered reasonable and consistent with the general principles 
of morality and public policy. Their decisions become precedents 
for future cases of similar type 

In countries living under a Rigid Constitution the Judicial’} 
takes its place side by side with the Executive and the Legis- 
lature as a co-ordinate department of government. 
constJtu- “When questions arise”, says Bryce, “as to the limits 
Judloary powci’s of the Exccutive or of the Legislature, 

tote^^rSer ^ Eederatiou — as to the limits of the respective 

cJStitution of the Central or National and those of the 

State Government, it is by a court of Law that the true 
meaning of the constitution, as the fundamental and supreme law, 
ought to be determined, because it is the rightful and authorised 
interpreter of what the people intended to declare when they 
were enacting a fundamental instrument. This function of 
interpretation calls for high legal ability, because each decision 
given becomes a precedent determining for the future the 
respective powers of the several branches of government, then- 
relations to one another and to the individual citizen.” 

The nature of judicial functions demands that the judges 
Quaiifica- o^ght to possess great legal acumen, faithfulness to 
Judges^ constitution, firmness of character and above all 

honesty and independence 

In monarchical states “the independence of the judiciary is 
Necessity of ^^sential to protect the people from the arbitrary mter- 
in^pen- mrence and oppression of the crown and also to prevent 
Judi«a°y reduced to a position of cringing 

subserviency to the executive.” In republics the 
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independence oi the judiciary is also essential tor protecting 
the constitution and laws against the encroachments of party 
spirit and the tyranny of faction. When grave political issues 
excite party feeling, the courage and uprightness oi the judges 
become supremely valuable to the nation 

il. Independence of the Judiciary 

The independence of the Judiciary depends upon three factors ; 
U) the inducements offered to meritorious men, (2) the methods 
of selecting them ; and (3) guarantees for the independence 
of the Judges when appointed. The inducements of 

which should be offered are good salary, permanence 
m office and social status The tenure of Judges m of 
the majority of constitutional states is permanent, that 
IS to say, they hold office while they are “of good behaviour" — 
i.e. not guilty of any crime known to the law. 

In Switzerland the Judges are elected tor six years by the two 
Federal chambers, sitting together , but as re-election is frequent, 
the tenure is as good as permanent. In some of the 
States of the U. B. A Judges are elected by 
the people for a short term. This has led to all sorts 
of abuses and corruption. Popular election of J udges is subver- 
sive to the honesty and independence of the Judiciary. The 
elected judge is sure to show favour to his party men even in 
judicial administration. Moreover, the voters are not fitted to 
choose whether one candidate is more learned in law than another. 

In France candidates for the Bench are selected by 
competitive examination under the direction of the 
Minister of Justice, and they are promoted from one Rec^ment 
grade to another according to seniority and merit. 

They can not be removed either by the Legislature or the 
Executive, but only by the final court of appeal called the Court of 
Cassation, acting through a committee of seven judges. In Great 
Britain judges are appointed by the Lord Chancellor and they 
can be removed only as the result of an address of both the 
Houses of Parliament. 

The independence of the judiciary in England has been 
established by the Act of Settlement (170L. According to this 
Act the judges have been given security of the tenure 
of office. They are appointed by the Crown on the Settlement 
recommendations of the Lord Chancellor and they 
hold office during good behaviour Their removal is possible 
only on a joint address of the two houses of the Legislature, 
namely, the House of Lords and the House of Commons. The 
judges of the smaller courts may be removed from office by the 
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Lord Chancellor for gross misconduct but this power is rarely 
exercised by the Lord Chancellor. 

In the United States the Federal judges are appointed by 
Impeach- President with the consent of the Senate and are 

^dges^ irremovable except by impeachment. Thus, the inde- 
pendence of the judiciary has been secured m most 
cases by giving them a security of tenure which raises them 
above the exigencies of political expediency. 


111. The Organisation of the Judiciary 

In modern states the Judiciary may be organised in three 
different ways ; (i) it may be elected by the Legislature ; (li) 
it may be elected by the people or (in) it may be appointed by 
the Executive. The practice of election by the Legislature 
prevails m Switzerland but it does not work well, 
o£^orga“fsfng loads Very often to the appointment of party 

thejudiciary Candidates and thus leaves out really capable men. 

The system of popular election exists in many of the 
states m the U. S. A. The obvious defect of the system is that 
the masses hardly possess the requisite capacity to test the 
qualification of a person which may make him an efficient judge 
and they often elect incapable judges ; the judges thus appointed 
seek to win public approval and as such make themselves poor 
judges indeed by playing to the wishes of the populace. The 
system of appointment by the Executive has been found by 
practice to be most satisfactory and this system has been adopted 
in most of the states. 

In the Judicial system ot every country there are generally 
Civil and courts namely, Civil and Criminal. The 

courts have a supreme court at the head and so 
also the criminal courts. Below each of the highest 
courts in each category, thefe are lower courts with definite 
jm'isdiction, both pecuniary and territorial ' 

There is an important difference m the composition of courts 
in the Anglo-Saxon countries and those existing m the continental 
countries. In the Anglo-Saxon countries like England, every 
excepting the appeal courts has a single presiding 
beWecn^'uie w’hile coui’ts in the continent are presided over 

^ uumber of judges. The continental system 
Judiciry provides a safeguard against the arbitrary deci- 

sions of a single personality, but the Anglo-Saxon 
system is liable to this contingency. But it should be noted 
that the continental system involves large expenditure on the part 
of the government. Fiuther, judges in the Anglo-Saxon countries 
go on circuit from place to place but the continental judges do not 
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IV. Comparison between the English and the 
French Judicial systems 

In England the decisions of Judges are generally regarded as 
binding on later Judges in similar cases The Judges exercise 
essentially legislative authority, as their decisions 
form the case-law. But in France the Judges are fudges can 
expressly forbidden to build up case-law'. The cause caseUawl 
of this difference is to be found in the fact that in 
England these laws are not wholly codified, while in France they 
are codified In the administrative courts of France, however, 
precedent is acquiring the status of law 

In England there is no separate court to decide cases between 
officials and private citizens as it exists m France. 

In England a single Judge often hears cases, tive Courts 
but in France there is a bench of Judges m every 
court except the very lowest The Judges in England are 
recruited from bar but m France from those who have no 
connection with the active practice of law. The prencH 
Judiciary in England is a separate branch of govern- 
ment, but in France it is regarded as a branch of civil the Civii 
service Neither in England nor in France is the 
Judge empowered to declare a law unconstitutional 

V. Comparison between the English and the 
American Judiciary 

In the United States of America as well as in England Judges 
are appointed by executive authority. The Lord Chancellor 
nominates the Judges in England, while the President 
appoints the Federal Judges with the consent of the ment and 
Senate The English Judges can be removed by a 
petition by both the Houses of Parliament ; in the U. S. A. the 
customary mode of removal is by impeachment, that is, through 
the preferment of charges by one chamber of the Legislature, 
usually the House of Eepresentatives and trial by the other 

In England the Lord Chancellor, a member of the cabinet is 
the highest Judicial dignitary in the land But in the 
United States there is no representative of the Judicial chancellor 
body m the executive and vice versa. 

It is in its relation to the Legislature that the Judiciary of the 
U. S A. presents a complete contrast to that of England The 
Judges m England are bound by the law^s passed by 
the Parliament. They have no competence to pro- us a. 
nounce upon the legality or otherwise of the laws dedare'aiaw 
enacted by the king in Parliament ; while in England 
the Parliament is supreme In the U. S. A the constitution 
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itself IS supreme. This fact makes the Judiciary of the CJ. S, A 
a co-ordinate organ with the Legislature and the Executive The 
federal Judges have it as their prime duty to safeguard the 
constitution and to treat as void every legislative act, of either 
Congress or a state Legislature, which is inconsistent with the 
constitution. They can not, indeed, abolish such a law, but they 
are bound to treat it as void in all cases before the court arising 
out of it. De Tocqueville speaks very highly of this system in 
the following words. “I am inclined to believe that it is at once 
the most favourable to liberty as well as to public 
SfsySiS’ oi-'der and forms one of the most powerful barriers 
oviuUerty whlch have ever been devised against the tyranny of 
political assemblies.’ The Judiciary in the U. S. A. 
has a competence far beyond that of the Judiciary m England. 

In both the countries the Judges contribute to the growth oJ' 
the law by adding case-law Another point of difference m the 
House of ]'-idicial organisation of the two states is worth 
Loois^asa uoticing. The Congress has no judicial function, 
except in trying cases of impeachment. The House 
of Lords IS the final court of Appeal in England, though the 
Judicial work is done not by the ordinary peers but by the Lords 
of Appeal. 

VI. Comparison between the Judicial system of 
the U. S. A. and Switzerland 

Both the United States of America and Switzerland are 
Federal states and their Judicial systems have something 
Mode of common. The Federal Judges in the U S. A 

appoLtment are appointed for life or during good behaviour by the 
IS different rppg Federal Judges in Switzerland, four- 

teen in number are elected by the Federal Assembly for six years. 
But they are usually reappointed. As the supreme court in the 
U. S. A. decides cases relating to controversies between different 
states, or between the union and a state or between a state and a 
citizen of another state, so does the Federal court in Switzerland 
possess jurisdiction over disputes between cantons and cantons 
and between cantons and individuals or corporations. 

But the impotence of the Swiss Federal Court is unique 
among federal states. The Supreme Court in the U. S. A. is 
the guardian of the constitution. It can pronounce a 
FelerS"*^ l^w passed by the Congress unconstitutional, but the 
v°ry^wcafc Swiss Federal Court has no such interpretative power. 

It is a provision of the Swiss Constitution (Art. 113) 
that every statute passed by the Federal Assembly must be 
accepted as valid. 
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VII. Relafion of the Legislature to the Judiciary 

According to the principle of separation of functions, the 
Legislature makes laws and the Judiciary interprets and applies 
those laws to specific cases. But sometimes one usurps the 
functions of the other and as such has some controlling influence 
on the activities of the other. 

In certain countries the Judiciary is entitled to declare the 
laws passed by the Legislature null and void when these laws 
are found to be in excess of the powers vested in the 
Legislature by the written constitution. In the thf custodl- 
U. S. A. the Judiciary is really the custodian of the lons^tuution 
constitution. In England and France, how^ever, any 
law enacted by the Legislature can not he invalidated by the 
law courts, for m these countries the political sovereignty of the 
people as expressed through the Legislature is regarded as 
inviolable. Besides, the Judiciary by its interpretations of law' 
and their application to particular cases create rulings and con- 
ventions winch are practically regarded as laws. Usually they 
are called “Judge-made” laws. 

On the other hand, the Legislature exercises certain functions 
on the Judiciary. In England, the Upper House of the Legisla- 
ture, namely, the House of Lords is the supreme court TheLegisia- 
of appeal. In practice, however, this function is exer- ture exer- 
cised by the six law-lords and the Lord Chancellor. In julfcfar® 
certain other countries also the upper chamber acts as 
a tribunal to hear the impeachments against high executive 
officials. The Senate in the U. S. A. and France constitutes 
itself into a tribunal to try executive officials charged by the 
lower house of the Legislature. The Judiciary is often appointed 
by the Legislature. In the U. S. A. the federal judges are 
appointed by the executive but the appointment must be sanc- 
tioned by the Senate 

VIII. Relation of the Executive to the Judiciary 

We have already seen that for the administration of justice, 
the Judiciary should possess a large measure of independence of 
the Executive, so that the Executive may not exercise 
undue interference with the functions of the Judiciary. o“ueh’ead 
This independence does not, however, imply that the 
Executive are always subjected to the control of the 
Judiciary. It is almost a recognised public law that the chief 
executive should be exempted from the jurisdiction of any court or 
magistrate so long as he remains in office. For instance, the 
President of the U. S. A. is immune from judicial control. But 
he is responsible to the Senate when that body becomes a court 
for the specific purpose of trying the President. Even in that case 
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also the jurisdiction is limited to the removal of the President 
from the office and his disqualification from holding pub- 
the Presi-°^ lic officB again. His personal liberties can not be restrai- 
u ned by any order of the court. But as soon as he be- 

comes an ordinary citizen divested of public office, he is 
subjected to the control of the judiciary as a private individual 

At the same time, the orders and regulations issued by the 
President may be scrutinized and even declared invalid if anybody 
Thesubor- fiDGstioning theii* validity applies to the court for 
dinateExe- rcdrcss. The subordinates of the Chief Executive, 
amenable to however, are not exempt from the jurisdiction of 
of the Judiciary. The court may freely exercise control 

Judiciary them wheuevei’ they are found guilty of violation 

of rules of the constitution. Even the fact that they acted 
according to the orders of the President can not be a defence 
in their favour Thus, it is evident that as the Chief Executive 
has to carry on administration largely through the subordinates, 
the Judiciary has indirectly a large measure of control on the 
activities of the Executive. 

It has been contended that the Executive should not be given 
supreme authority for that may lead to tyranny. Experience and 
Conflicts Teason show that a large measure of authority should 
Exwutive^® be vested in the Executive. For, if the Executive is 
jSima'ry coutrolled by the Judiciary, then the efficiency of 
sfaoujd^be the Executive must necessarily suffer. If a water-tight 
division of functions is attempted, unnecessary conflicts 
between the Judiciary and the Executive are bound to occur. 
The Executive is in a position to hamper the execution of the pro- 
cesses issued by the Judiciary, and the Judiciary also if bent upon 
resisting the Executive orders, may create troubles in its smooth 
working. In actual operation, however, the immunity enjoyed 
by the Chief Executive from the control of courts has not given 
rise to much abuse. There are so many checks and balances 
provided in every constitution that while the Chief Executive 
enjoys large immunity from the judicial control and the Judiciary 
also enjoys independence in its own sphere, the system has work- 
ed on the whole satisfactorily. 

Sometimes the Judiciary exercises executive function. In 
America and England the executive officers when gnilty of 
Executive discharge of their official duties are tried 

functions coui’ts. On the continent, however, they are tried 
judSiary administrative courts. The Executive also, some- 
times, exercises judicial functions, such as enforcing the 
judicial decisions, appointment of judicial officers, trial through 
court-martials of military offenders and exercise of pardon which 
is merely a judicial function. 



CHAPTER XVIII 


POLITICAL PARTIES 

I. Bases of Party division 

Political parties are organised bodies with voluntary member- 
ship, whose concerted energy is employed in the pursuit of 
political power Fellowship under a leader, lectures, meetings 
and committees, common festivities and material gam in the 
form of ‘spoils’ impart the cohesive force to the parties. But 
“the special cohesive element,” writes Finer, “of a political party 
which differentiates it from other groups and causes political 
parties to differ among themselves, is their dogma of the G-ood 
State, and their desire and struggle for the power to realise its 
implications concretely m the institutions and behaviour of all.” 
Gettell defines it as a group of citizens, more or less 
organized, who act as a political unit, and who by the andimes°of 
use of their voting power, aim to control the govern- 
ment and carry out their general policy A party is often con- 
trasted with a faction and the latter is defined as “any constituent 
group of a larger unit which works for the advancement of 
particular persons or policies” But in practice the boundary 
between factions and minor parties is one to be determined by 
convenience rather than by logic. Parties may be formed on the 
basis of religion, form of government, nationality, class interests 
or some general questions of vital interests to the state. In the 
sixteenth century parties were divided into Catholics and the 
Protestants and in modern India they are sometimes divided into 
Hindus and Muslims. In the seventeenth century the contest 
between king and people gave birth to political parties in England. 
In the nineteenth century parties were organised on the continent 
to uphold a particular form of government, such as the Republi- 
can, Monarchist, etc. Parties usually follow nationalities. Different 
classes such as Labour and Capital, Zammdar and Ryot, 
Brahmins and non-Brahmms may form rival political parties. 

In modern states political power has been transferred from 
the monarch and nobles to the people. So the dividing lines 
between parties are tending to be economic. In the old 
Whig and Tory parties in England there were poor as questions 
well as rich men m each party. But now the rich ?oo “of party 
and the poor have generally joined the opposite camps. present 
“The result has been to accentuate class sentiment, 
making a sharper divisionthan what previously existed between the 
richer and more conservative element m every country and that 
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which is poorer, and more disposed to experimental legislation.” 
Division of parties based on social antagonism such as that 
between rich, and poor, Labonr and Capital, Hindus and Muslims 
Brahmins and non-Brahmms, is deplorable in as much as such 
a division is unfavourable to the formation of a truly national 
opinion and to some extent to national unity in general 

The discussions which follow assume political parties as based 
on some specific practical issues which divide the citizens indeed 
All the par- cleavage between the parties is never funda- 

aUegrrnce to Sucli parties are to be found in England, 

the consti- the U. S. A and France In these advanced capitalistic 
governments all the recognised parties owe allegiance 
to the present constitution, and all are agreed to maintain a 
strong hold on their empires and to shut out the communists 
from power. Such parties may or may not differ much on 
political principles, but they are mainly held together by the 
prospect of coming to power. 


II. Functions of Political Parties 

Parties have been described as a motive force in politics. 


They formu- 
late the 
general will 


In 

countries which enjoy representative government, 


* *w***au- rr VC gUVCiUUitiiilj, 

late the . Pai'ties fumish the organization by which, through 


elections, referendnins, and the influence of public 
opinion, general will may be formulated and carried into effect. 

It is the party system which brings order out of chaos. In 
most of the constitutional states constituencies are so large that it 
It clarifies becomes almost impossible for an average citizen to 
fsfues'"^^ choose his representative or to vote on rival candidates 
on the ground of merit. The parties are bent upon 
winning elections and they choose their own candidates. The 
principle of popular sovereignty requires the choice of party 
candidate to be made by those of the electors who belong to 
the party. Discussion within a party, culminating before elections 
in the adoption of a platform, brings certain issues to the front, 
detoes them, expresses them in formulas which, even if tricky 
or delusive, fix men’s minds on certain points, concentrating 
attention and inviting criticism ” 

Bach party has got some funds. Funds are often contributed 
by public-spinted men who expect no concrete reward for their 
It helps can- party. But it is also notice! that busmess- 

didates men desiiTng tariff favours or seeking to escape public 
i ^ or persons seeking title or honour 

contribute handsomely to the party funds with a view to gam 
eir selfish objects. The election expenses of poorer candidates 
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organization it would have been impossible for poorer people 
to seek election, as election is an expensive affair now-a-days 
Incidentally, the party system is conducive to the 
political education of the electors. Each party must Jhip’jibh®/ 
distribute handbills and pamphlets and deliver speeches 
in order to convince the voters of its superiority over other 
parties Through these discussions even the most indifferent 
elector learns something. 

Party system holds together the members ot a representa- 
tive assembly who profess the political opinions for 
which the party stands, so as to concentrate their gether'^mlm- 
efforts on the advocacy of its principles and the attain- Legislature 
ment of its objects 

In the United States of America the Party System performs 
a highly important function. Had there been no w'ell-organised 
parties in the United States the separation of powers 
between the Executive, Legislature and Judiciary would the^u^is. a 
have made the constitution almost unworkable, highiyusefui 
Parties act there as a unifying force, which by control- 
ling the various organs of government, secures harmonious and 
consistent policy and administration. 

In consideration of the highly important functions performed 
by the party system we must endorse the view of Leacock that 
“far from being ill conflict with the theory of demo- 
cratic government, party government is the only thing 
which renders it feasible.” Had there been no party eVyentiafiy 
organizations, by whom would public opinion in such Unanimity 
vast populations as those of the United States, France 
or England be roused and educated and directed to certain specific 
purposes Who would have given political literature to the 
voters, stirred them out of apathy, arranged public meetings and 
reminded them of their duty to vote Work in the Legislature 
too becomes easier because of the party discipline wFich binds 
many members together. “A modern democratic state without 
this somewhat artificial and yet essential unanimity would 
become a brawling clews of individual opinions.” 


111. Merits and Demerits of the Party system 

Advantages of the party system will be apparent from its 
influence on the working of modern democracies as discussed in 
the previous section. But some political theorists have brought 
certain serious charges against the party system. We shall now 
discuss the validity of these charges. 

The critics of the party system accuse it of artificially promoting 
unanimity and disagreement among opposing groups which does 
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not really exist. Prof. Goldwin Smith says that where two 
Charges political parties dispute the field, it presumes “a bisec- 
Party tion of human nature,” which is untrue Another 
charge against the party system is that it transforms 
the Legislature in Parliamentary countries into a battlefield The 
deliberations of Parliament become a personal struggle of the Ins 
and Outs, in which the interests of the country are forgotten It 
is further asserted that it prompts each party to make promises 
and put forward plans whose aim is not to benefit the country but 
merely to attract popular support That is to say, pledge first, 
principle afterwards Party system gives opportunity to some self- 
seeking political adventurers to exploit in their own interest the 
general body of citizens. Then, again, the party system has been 
accused of debasing moral standard. It is alleged that in one 
way or another the sentiment of party solidarity supersedes the 
duty which the citizen or the member owes to the state. Elected 
representatives are under the iron discipline of party leaders at 
whose bidding they have to vote on all measures in the Legislature. 
Party system encourages loyalty to party at the expense of loyalty 
to state. It keeps out of office some of the ablest men of the 
state, i.e. the opposition leaders. It leads to excessive pandering 
to the people and suppression of truth It also leads to bitterness 
of feeling during election times. The most serious charge against 
the party system is that the party machine is under the control 
of the rich people who exploit the rank and file of their organi- 
zation for promoting their own selfish interests. In raising 
funds a party incurs obligations which compromise its effective- 
ness as the defender of the interests of the people. 

In reply to the first charge it has been pointed out by Lecky 
that there are naturally four kinds of men — those who wish to 
Ho f I’Gturn to the methods and institutions of the past 

areThese (reactionaries), those who wish to retain those of the 

Gorges present (conservatives), those who wish to reform 
present institutions (liberals), and those who desire to 
abolish them (radicals). If for the sake of achieving their objects 
the tw^o former classes and the two latter together act jointly in 
political, matters, “we get a division into two great political parties, 
resting on fundamental psychological principles ” In reply to the 
second charge it may be said that the parties formulate and orga- 
nize public opinion and thus secure weight for popular voice. 
Discussions in the Legislature thrash out the merits and defects of 
the proposed measures and evoke public criticism, which cannot be 
ignored by the responsible party leaders It must be remembered 
that an organised party with recognised leaders has a character to 
lose or to gain. If either the Ministerialist Party or the Opposi- 
tion play false to the nation its chances in the next election 
would be very bad indeed. 



DOUBLE PARTY AN]) MULTIPLE PABTt SYSTEM 


261 


There can be no doubt that the party discipline impairs the 
independence of members, but this defect is counterbalanced by 
certain merits of the party system “If there were no 
•party voting,” observes Bryce, “ministers would not stawfity** 
know from hour to hour whether they could count on E’xlcutive 
carrying some provision of a Bill which might in appear- 
ance be trifling, but would destroy its coherence Perpetual uncer- 
tainty and the weakness of the Executive, which uncertainty 
involves, would be a greater public evil than the subordination 
to his party of a member’s personal view m minor matters.” He 
further adds that party discipline imposes a needed check on self- 
seeking and corruption of members. Certain other defects have 
been pointed out by the critics. 

Party system harmonises the activities of the various organs of 
government, e g m the United States It prevents hasty legisla- 
tion by enabling both its supporters and the opposition useful work 
to express their views on the point The party organi- 
zation selects candidates for public offices, determines 
party issues, raises party funds, brings the voters to the polls on 
election day, conduct or criticises the government, and trains 
persons for leadership 

Certain forms of party system, however, must be pronounced as 
reprehensible. We have already shown that when parties are 
based on social antagonism such as Hindus and Muslims Rgprehen- 
or Eammdars and Eyots or Labour and Capital they 
destroy national solidarity. Then again, national party 
issues are often carried to the election of local bodies, such as the 
County Council, District Board or Municipality, which bodies have 
got nothing to do with nation-wide questions. Such a perversion 
impairs the efficiency of local bodies The ‘Spoils System’ as 
practised m the United States, Prance, Canada and Australia 
IS another serious defect of the party system. The victorious 
party turns out even the best men of the defeated party to make 
room for its own adherents This system gives rise to mefficiency 
and political corruption 

IV. Double Party vs. Multiple Party system 

In the seventeenth and eighteenth centuries the electorate was 
small, being confined to richer classes of people, who were all 
agreed about the general objects of the State. Tw’-o 
Parties were organised m England and the U. S. A. Sf"ri7e°of 
on the basis of minor differences in principles. “The 
double party system,” observes A N. Holcombe, “is 
doubtless a convenient system for contended peoples, but it is not 
an efficient system for the expression of public opinion when 
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the variety of opinion and intensity of conviction are great.” It is 
on account of the intensification of conviction of economic groups 
and the extension of electorate that the people in almost every 
state on the continent were divided into a large number of parties, 
or groups. Proportional representation was adopted in many states 
after the War with a view to secure to each party adequate 
representation in Legislature according to its numerical strength. 
The emergence of the Labour Party m Britain interfered with the 
traditional working of the double party system. 

Prof. Ramsay Muir believes that the three-party system is 
quite natural and favourable to freedom of opinion. He advocates 
the formation of the Right, the Centre and the Left 
Part Jsy^stem Parties. Tliese three will correspond, according to him, 
to the British Conservative, Liberal and Labour Parties. 
“In almost all countries,” he observes, “those who take a serious 
interest m politics may be divided into three types ; first, those 
who do not desire any great changes m the social order ; 
secondly, those who desire great changes, but only in a Socialist or 
Collectivist direction ; those wdio desire great changes, but not in 
a Socialist direction — rather in the direction of creating the 
conditions within which individual enterprise can operate with 
most advantage to itself, and with least restriction of the liberty 
Defects of of othei’s ” He further ai’gues that the bi-party system 

Double destroys the prestige of the Legislature and gives rise to 
pa ysys em dictatorship of the Cabinet. “It has disturbed the 
working of our system of government,” observes Prof. Muir, 
“by dividing Parliament into two serried and disciplined armies 
— a majority whose primary aim is to keep a party govern- 
ment in office, and a minority whose primary aim is to 
discredit it in order to replace it. This gives unreality to the 
proceedings in Parliament and has greatly weakened its prestige 
in the eyes of the nation. Because the Opposition will seize every 
possible opportunity of discrediting the (Government, the Govern- 
ment party must sw'allow^ all its scruples, and support the 
Govermnent in all it does, abdicating the duty of frank and candid 
criticism except -when it is not likely to have any serious result ” 

We admit that the division of the representatives into two 
parties raises many unreal issues and destroys the prestige of 
Defects of IjegisHture but the group system on the Continent has 
Mrty^^ltem made the position of any continental legislature 
more eminent and respectable than that of the British 
Parliament. On the other hand, under the multiple party system 
the representative’s freedom of manoeuvre tends to discredit any 
Government by making it uncertain of the steady allegiance upon 
which alone an important political programme can be carried 
through. 



DOUBLE PAETT AND MULTIPLE PAETY SYSTEM 


263 


If there are three parties in the state, either one single party 
will gain a strong majority in the election, or no party will be 
able to secure a majority. In the first case there will 
be little difference between the bi-party and the SotS^ent 
tri-party system. If no party gets a clear majority, 
either a coalition government or a minority government 
shall have to be formed. Coalition government enjoys less prestige, 
because its mandate comes from the various parliamentary groups 
which form the coalition instead of directly from the people, 
as IS the case when a party comes into power under the double 
party system. It is less powerful, because of the lack of unity in 
the aims and objects of the leaders of parties. Moreover, coalition 
governments are notoriously unstable. 

But a coalition government, whether of two or more than 
two parties, has got some advantages over a single party 
government. A coalition government is more flexible, 
since it can be dissolved and reorganized without a Advantages 
fresh election. It is more favourable to deliberation, government 
because its component groups have more opportunity 
for reflection than the supporters of a rigidly organized major 
party government The public can make its influence felt to 
a greater extent upon a coalition government because its 
components have greater freedom of action than the members of 
a single party. During the last Great War the multiple party 
system of France stood the strain better than the English system. 
But Magyar points out the cardinal defects of the Multiple 
Party system in the following words • “Compromises have to be 
observed so thoroughly and to such a degree that serious action, 
the solution of great national problems, is rendered impossible, 
since the moment there is divergence of opinion between the 
parties on any question, the coalition falls to pieces and the 
government has to resign. Unanimity is attainable in many 
cases only negatively m the determination not to solve some 
question or to postpone attempting the solution.” 

Prof. Laski, however, holds that the existence of two party 
system is the best method of working representative goverument. 
It enables the electorate to choose the Government 
directly and to fasten the responsibility for action taken alvScy of 
on a determinate group of persons. “If we assume 
that parties seek for power that they may translate 
into action the principles they profess”, he observes, “the more 
direct and decisive the choice of the electorate has to make, 
the better is the function both of the electorate and of the 
Legislature likely to be performed ” Parties may be formed on 
religious, nationalistic, economic and even on personal grounds. 
But it is the economic interest which is, now-a-days, the 
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predominant cause of division into parties. Other interests may 
merge themselves into the two parties advocating opposing 
economic interests But in that case each party will become 
a federation of groups, which again will tend to destroy the unity 
and coherence of the party In India the Congress party has 
now been divided into a number of almost irreconcilable groups. 


V. Political Parties in England 

England was the traditional home of the two-party system 
In course of the seventeenth century, the Cavaliers and the 
Boundheads, supporting the rival authority of the 
devSopit Crown and Parliament respectively, developed into 
of EngUsh Tory and the Whig parties Soon after the 

^ passing of the First Reform Act (1832 A. D ) the 

Tories and the Whigs changed their names into the Conservative 
and the Liberal parties respectively. But on the question of 
the repeal of the Corn Law the old party lines were blurred out 
and England remained practically without well organised parties 
between 1846 and 1866 After the passing of the second Reform Act 
(1867) Disraeli and Gladstone reorganised the Conservative and 
the Liberal Parties respectively But shortly after this the Irish 
Nationalists formed a party of their own. Under the leadership 
of Parnell, thej'’ joined hands sometimes with the Conservatives 
and sometimes with the Liberals with a view to secure the 
greatest possible concessions to Ireland. The Irish Nationalists, 
however, could never be strong enough to form a ministry by 
themselves. So practically the two party system retained the motive 
force in English politics till the conclusion of the Great War 
After the war the Labour Party, which was gradually gathering 
strength from the beginning of the present century, came to the 
forefront. In 1924, the Labour Party formed a government , 
but as it did not command the majority m the House of 
Commons, it had to resign after a ministry of nine months only. 
Then the Conservatives formed a ministry and held power till 
1929. The General Election of 1929 returned Labour as the 
largest party indeed, but the combined strength of the Conserva- 
tive and the Liberal parties was greater than their own. Under 
these circumstances Labour formed its second Ministry indeed, 
but it could hold power only up to the year 1931. In that year 
there was a split in the Labour Party itself ; the majority of the 
party refused to submit to the leadership of the late Mr. Ramsay 
Macdonald. In the General Election which followed, the 
Conservatives secured the majority, but their leader, Mr. Baldwin 
consented to serve under Mr. Ramsay Macdonald, who became 
the Prime Minister for the third time. Mr. Baldwin became the 
Prime Minister as the head of the Conservative partv after the 
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general election of 1935. He resigned his office m May 1937, 
when Mr. Neville Chamberlain became the Prime Minister. 
In September, 1939, the Cabinet has been reconstituted and some 
seats have been given to the Liberals 

All the three parties in England are now in substantial 
agreement with one another in foreign policy and in their policy 
towards India and Ireland. The Liberal Party has been 
split up into three groups and has very little constructive different 
plan of its own The chief point of difference between 
the Labour and the Conservative Parties is regarding tariff policy. 
The Conservatives are Protectionists, while the main wing of the 
Labour Party advocates Free Trade. The left wing of the Labour 
Party is now advocating socialism. 

Each of the three Parties has a strong organization inside and 
outside the Parliament In each constituency there is a local 
committee of each party. Bach has a central organi- 
zation, located m London, with an office and a paid 
staff. The central offices guide and control the local 
committees, distribute propaganda literature through them and 
raise funds for the whole party The candidates are generally 
chosen by the local committees with the advice of the central 
office. Inside the Parliament, each party has got a number of 
whips, whose business it is to bring the members together at 
the time of voting m the Houses. 

VI. Parlies in ihe United States of America 

The organization of political parties is one of the three chief 
contributions made by the United States to political science as 
an Applied Science, the other two contributions being 
Kigid constitutions and the use of Courts of Law to 
interpret them. Fathers of the American constitution 
never thought of the possibility of the rise of political parties in 
the United States. But from the very beginning of the Federal 
Constitution the questions which successively formed the bases of 
party division were the authority of the Feiieral government, 
Tariff policy and slavery. As the Federal senators were chosen by 
the Legislatures of the states, each National Party fought every 
election on party lines m order to obtain in the state Legislature 
a majority which would secure the choice of senators of its own 
persuasion. It would be noticed that the state Legislatures were not 
directly concerned with national issues, on which parties 
were, divided. From the states the habit of carrying on introduction 
all sorts of elections spread to cities and counties, system’ ^ 
“It became a principle to maintain the power of the 
National parties in all elected bodies and by all means 
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available, for the more the party was kept together in every place 
and on every occasion for voting, so much the stronger would it 
be for national purposes ” The party organization further required 
that all offices down to the humblest ones were to be bestowed 
on the members of the party only. 

The two parties that exist in the U S. A. are called the 
Democratic and the Eepubhcan There is no collective adherence 
Democratic single principle or policy m any party 

andRepubii- Both the parties are opportunists, adopting their 
can ar les cuiTent questions to the circumstances of 

the day, and mainly governed in their selection of political 
opinions by the probability of political success. Both the parties 
have got liberal and conservative wings 

The organization of political parties in the U. S. A. is unusually 
strong for three reasons. (1) Disjunction of executive and 
Causes of legislative power in the constitution naturally calls for 
a bond of union in the shape of a party organization. 

“ (21 The extent of territory is so great that some 

organization is needed to select candidates for Presidentship, 
State governorship and other elective posts. (3) The theory of 
popular sovereignty favoured the election of most of the executive 
and judicial officers, so the prize to he obtained by a victory in 
elections is tempting enough to promote party organizations. 


Party organization is based on the Primary meeting of all 
members of a political party within a given electoral area for 
the purpose of (a) selecting party candidates, (b) naming 
m^ltfn’g delegates to sit in a party convention, and (c) appoint- 
ing a committee to take charge of local party work. 
But in the last century the Primaries were attended by very 
few men and became tools in the hands of unscrupulous bosses. 
The manifold evils of the system have been recently remedied 
in every State by different laws. In all the States the Primary 
has been turned from a private party meeting into a public 
meeting, at which the citizens are entitled to vote (a) for the 
selection of party candidates for various state offices and senator- 
ships without an intermediary convention, (b) for the selection of 
delegates to a party convention, (c) for the election of members of 
the local party committee. AVhat strikes us as a new departure 
from European politics is the legal recognition of Party as a public 
political institution. The State laws provide that ^ due public 
Party as a Boticc shall be giveu of the time and place of primary 
elections; that the elections shall be by ballot, and 
that the expenses shall be paid by the state. In some 
states it is the practice to hold “Open Primaries” at which the 
voter, by the use of the secret ballot, may cast his vote for 
one of the Parties without declaring to which party he belongs. 
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In other states “Closed Primaries” are estajblishecl and the 
admission to vote here implies some test of party 
allegiance In the Presidential election voters in the 
Primaries are called npon not only to elect the members of the 
National Convention, but also to register their “preference” for 
a particular presidential candidate. Thus the recent reforms have 
introduced the principle of direct nomination for all offices, 
from the highest down to the lowest. 

Bryce describes the peculiarities of the party system m the 
United States in the following words — “In France legislation and 
administration are carried on not by one party but by 
combination of groups frequently formed, dissolved, and 
then reformed. In England party conflicts fought all over convention 
the country come only once m thi'ee, four or five years, 
at a General Election ; and when one party goes under and 
another comes to the to]3, only some thirty or forty persons change 
places, so the general machine of administration seems but slightly 
affected, and few are those who directly lose or gam. Party policy, 
moreover, rests with half-a-dozen Parliamentary figures on each 
side, i.e. the leaders of the two Houses and their closest advisers 
and associates, whereas in the United States the National 
Convention is the supreme exponent of party doctrine and policy, 
universally recognized as the party oracle, though its deliverances 
may in practice be conveniently forgotten. Thus the American 
system, though it purports to regard measures rather than men, 
expands nearly all its efforts and its funds in getting men into 
places, and though it claims to give voice to the views and will 
of the whole party does in reality express those of an oligarchy 
which becomes, subject to the necessity of regarding public 
opinion, the effective ruler of the country, whenever the party 
holds both the Legislature and the Executive ” 

VII. Party System in France 

Party organization in France differs from that of the English- 
speaking countries in three important respects First, instead of 
two or three well organised parties we find a nUinber Existence of 
of party groups in France. In the United States 
the two parties alternately secure the control of the 
government, but m France a ministry is formed by a coalition 
of several groups, because no single group is strong enough to 
outnumber all the others. In England, if the cabinet loses 
the confidence of the House of Commons all the members of the 
ministry resign and none of them accepts office till his party has 
again been called to form a government ; but in France, a 
member of the defeated ministry, takes office in the succeeding 
ministry. This shows that allegiance to party is less strong in 
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Prance than in England or America. The notorious instability 
of French ministries is primarily dne to the coalition of separate 
groups whose mutual support is given purely for reasons of 
expediency. 

The second characteristic of the French party system is that 
though the parties are more or less organised m the Chamber 
of Deputies, yet they do not extend over the country 
party orga- at large. No party group m France has an organi- 
not“wide‘® zation ramified through all the constituencies like the 
three parties of Great Britain or the two historic 
parties of the United States 

Another distinguishing feature of the French party system is 
that the local committees are not formed or elected by a vote 
Self .const!- members of the party. A few minor 

officials or ex-officials, shopkeepers, lawyers, doctors, 
teachers and journalists constitute a self-appointed 
committee to carry on the election campaign in favour of this 
or that candidate. Such a state of affairs is due to the fact 
that the French citizens are less definitely committed to any 
one party than they are in the English-speaking countries. 

In France the Bepublican Democratic Federation, formed 
in 1903, acts as the real conservative party It is aggressively 
Groups nationalistic, is opposed to the separation of Church 

at and State, and is against the civic discrimination 

against the clergy Its adherents in the Chamber of 
Deputies usually join the Grotipe de VTJnion repuhlicaine 
democratiqiie and in the Senate the Gauche Q'epuhlicaine 
and the Groupe de VTJnion republicaioie. These are the prin- 
cipal right and centre parties. On the left are the Communists, 
the Socialists and the Badical Socialists. The Socialists aim 
at the socialization of the means of production and exchange. 
The Radical Socialists select their adherents from all classes. 
The strength of different groups m the Chamber of Deputies 
after the election of 1932 was as follows ; (1) Conservateur 
5, (2) Union Republicaine democratique 76, (3) Independant 
28, (4) Democrates populaires 16, (5) Eepublicams de gauche 
72, (6) Radicaux independants 62, (7) Radicaux-socialistes 157, 
(8) Eepublicams Socialistes 37, (9) Socialistes 129, (10) Commu- 
nistes-Socialistes 11, (11) Communistes 12 = 605. 

The adherence of members to their group is not absolutely 
fixed. The members of the different groups may change their 
Elasticity adherence during a legislative season. A new group 
organized and draw its members from several 
sources. “Save for the groups of the extreme right 
and the extreme left,” observes Lindsay Eogers, “there are no 
easily discernible differences of doctrine or programme. The 
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groups are important in that in proportion to their number 
they are represented on the grand commissions of the Chamber. 
A Deputy not infrequently chooses his group solely because 
he will thereby have a better chance of securing a place in 
an important Commission. The members of a group may 
see eye to eye with the Prime Minister on foreign policy but 
oppose him on domestic policy.” 


VIII. Rise of One Party System 

Causes of failure of Party System in Continental Europe 

No important state in Continental Europe except Ph’ance, 
has succeeded in carrying on its government successfully under 
the double or multiple party system. In Eussia, 

G-ermany and Italy there is to-day only one Party. 1‘ommfn 
The reason why the party system, as understood in 
England, the USA and France, has failed in 
Continental Europe is that the essential conditions of success 
of such a system were lacking there. The fundamental condi- 
tion of success of party government is that the electorate must 
have in common the same general social objectives and political 
ideals. If they are rent by fundamental cleavages as to what 
they expect of government and if they would rather die than 
deny themselves those objectives, party government becomes 
impossible. After the Great AVar the difference in the objec- 
tives of the electors became irreconcilable. 

Moreover, Party government is not the most effective system 
for implementing authority. It is a device for recognising 
diversity of opinion and rivalry of leadership. The 
party which can promise most and can hypnotise 
the people best by means of propaganda gets power among the 
m its own hand. Once coming to power it may not 
care to make good its promise. The electorate must be able 
to consider their own best interests and those of the nation. 
But if the electorate is not characterized by a high degree of 
national unity, cultural harmony and racial and religious tole- 
ration it becomes impossible for them to be in agreement with 
one another about the best interests of the nation. Such unity, 
harmony and toleration were wanting m the post-war conti- 
nental states. Let us take into consideration the circums- 
tances which led to the breakdown of democratic government 
and the rise of one party rule m Italy, Germany and Russia with 
a view to illustrate the general causes stated above for the failure 
of party system. 

If we analyse the political condition of Italy before the rise 
of the Fascist Party we find that many causes were at work 
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to discredit the government by Party System. Pirst, the Pope 
Causes of foi’^ade the devout Catholics to participate in politics 
nte oY the as he did not recognize the Italian State which had 

SrtyL deprived him of territorial possessions. This step 

reduced the orthodox Catholics into an irreconcilable 
minority and it is needless to say that such an intransigent 
element is incompatible with any party system. Secondly, the 
political parties tended to become gangs of henchmen rather 
than effective national organizations. The people, imbued 
with the feudalistic attitude, supported their deputies for the 
favours the latter were able to secure from the ministers as 
the price of parliamentary support The ministers with a 
view to get an adequate support m the National Legislature 
played one bloc against another. This meant in practice the 
construction of political programme on the basis of personal 
favours The Socialists were numerically the strongest party 
in the State in 1919. But there was no unity amongst them. 
One group abused the other and could not think' of a con- 
certed progTamme. The Fascists attacked the Socialist groups 
with brute force m various localities and ultimately secured 
the control of the Government. 

In Germany, too, under the Weimer Constitution of 1919, 
aggressive, irreconcilable groups spent most of their energy 
Causes of rendering each other ineffective. The Weimer 

Hseof Constitution gave the people the right to elect the 
azi party executive of the nation, the Eeich President and 

its legislative body, the Eeichstag. The Eeichstag was elected 
on the basis of proportional representation. Thus the Constitu- 
tion guaranteed that every group of any importance in Germany’s 
complex national life would have a chance to be heard. The 
centre of gravity now shifted from the executive to the 
legislature. The constitution made the tenure of the Chancellor 
and each of his ministerial colleagues dependent upon the confi- 
dence of the Eeichstag. But in the Eeichstag there were a dozen 
parties and they had no common objective amongst them. 
Political action became possible only by exhaustive negotiation 
and compromise between the conflicting economic interests of 
the different groups. Coalitions which appeared to have the 
confidence of the Eeichstag lasted only so long as divergent 
interests cared to maintain agreements which had been worked 
out behind the scenes. Under these circumstances cabinets were 
formed and dissolved in close succession. Between 1919 and 
1933 some thirty cabinets were formed. The instability of the 
executive and the ineffectiveness of the legislature threw more 
of the task of governing upon the bureaucracy. A growing pro- 
portion of the people, composed of the middle class as well as 
communists and socialist workers grew increasingly impatient 
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With such a system of government. Meanwhile the latent crisis 
of the German national economy had assumed the appearance 
of acute decomposition. There was acute economic distress ; 
the number of the unemployed was mounting month by month. 
At that moment the people groping m the dark turned towards 
the National Bocialist German Workers’ Party which polled 65 
lakh votes m the September elections of 1930. In the election 
of 1933 the National Socialists won no less than 288 seats out of 
647 seats in the Beichstag. Now this party, popularly known as 
the Nazi party, suppressed the Communist and the Social 
Democratic parties and became the only party in the state. 

Complete disorganization of the government and the existence 
of fundamental difference between the bourgeoisie political 
parties gave opportunity to Lenin to capture the 
machinery of government as the head of the Bolshevik rise o£ thA 
party. In 1918 Lenin substituted the name of Com- Partylin* 
mnnist Party for that of Bolshevik. Russia 

In Italy, Germany and Eussia no other party than the official 
one IS recognised or tolerated In Italy, Germany and 
Eussia the dictatorship of Mussolini, Hitler and Stalin respectively 
is founded upon party dictatorship The existence of 
the party organization m these countries differen- ^arty^gives 
tiates the dictatorship from the personal and military Diftl'torsiup 
dictatorship of the past. “No Eoman Emperor” 
observes Calvin B. Hoover, “had either the resources of the party 
organizations or those of mass propaganda upon which to rely. 
Consequently, the completeness with which the economic, 
political and social structure can be controlled by Stalin, Hitler 
or Mussolini could hardly have been paralleled by the power 
of any Caesar ” 


IX. Political parties in India 

The most striking characteristic of the political life in India 
IS that it IS under foreign subjection. As such all political 
parties have got the common objective of freeing 
the country from foreign rule The British political with 
parties are designed to take part in the working of 
a system of government which they accept, where- 
as Indian political parties aim at obtaining a reorganization of 
the state on a basis which would permit them to participate 
in government. The central government m India is still unde- 
mocratic in as much as the executive is not responsible to the 
Legislature. Under such circumstances political parties can 
not look forward to the responsibilities of office m the Central 
Government. In the provinces, however, well organised political 
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parties have appeared with the setting up of responsible 
government in the provincial field. 

The most important political party is the Congress It claims 
to be the only national organization of the country representing 
ail classes and communities in India. But its niember- 
The Congress largely Hindu, though it has got many na- 

tionalist Muslims also within its fold. The Congress party decided 
to contest the election to Provincial Legislature in 11)37 and cap- 
tured majority of seats in seven out of eleven provinces. Conse- 
quently Congress ministry has been set up in these provinces. 
The left wing of the Congress party do not favour the acceptance 
of office by the Congress. In the All India Congress Committee 
the Eightist element is very strong at present. In its Bombay 
sitting m June 1939 a resolution was passed prohibiting individual 
Congressmen to participate in Eisan, labour or popular Satya- 
graha movements without the specific permission of Provincial 
Congress Committee. Another resolution has made the Congress 
Ministries independent of the Provincial Congress Committees. 
The Leftists stigmatise the Bightist policy as constitutionalism. 
Mr. Subhas Chandra Bose has formed the Porward Bloc with 
the objects of rallying all radical and anti-imperiahst progressive 
elements in the Congress and of fighting the authoritarian 
tendency in the Congress. A co-ordination committee with 
four constituent units — the Communists, the Congress Socialists, 
the Eoyists and the Forward Bloc — has been brought into 
existence with a view to resume the struggle against imperialism 
immediately. The Central Legislature contains the Congress 
as well as a Congress Nationalist Party. The latter is led by 
Mr. Aney, a former Congress President and its policy is to 
denounce the Communal Award in unequivocal terms. 

Communal electorate and Communal Award have given rise 
to parties on communal line. The Muslims have got special 
weightage not only in the provinces where they are 
in minority but also m Bengal and the Punjab where 
they are the majority community. Thus the total of 
260 seats in the Bengal Legislative Assembly is made up of 119 
Muslims, 80 Hindus and 51 special seats. In all, 31 seats are 
allotted to Christians including Europeans, Anglo-Indians and 
Indian Christians, though they form only 4 per cent of 
the population. The Baropeans and Anglo-Indians have formed 
a party of their own and as they hold the balance between 
the Hindu and the Muslim parties they exercise a much 
greater influence than what is warranted by their number. 
The Muslims in Bengal ought to have got 102 5 seats and 
the Hindus 96.5 if the proportion of adult population between 
the two communities had been taken into account. 
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Mr. Jmnah has revitalised the All India Muslim League to 
foster the interests of Muslims everywhere. During the last 
election (1937) the League was principally concerned ^ 
m protecting the status of Muslims in those pro- LeagATani^ 
Vinces where they were m the majority — the Punjab, 
the North West Frontier Province, Bengal and Sind. 

In the Punjab however, the Unionist party, founded by the 
late Sir Fazli Husain and now led by Sir Sikandar Hyat Khan, 
secured the majority of seats. Later on. Sir Sikandar joined 
the Muslim League. Similarly, Mr. Fazlul Haq secured a 
majority of Muslim seats as the leader of the Krishak-Praja 
party but later on joined the Muslim League. The League, 
however, has not got a closely knit organisation like the Congress. 

Another communal party organisation is the Hindu Maha- 
sabha which captured a few seats in the provincial 
Legislatures ; but its influence m the legislative bodies JfahSLbhl 
is insignificant. 

Mr. H. V. Hodson has published a penetrating analysis of the 
political groupings in India in the Fortnightly Eeview of May, 
1939. In this article he observes that the struggle for coming 
democratic power can be conveniently analysed as a triangle 
of forces, the three apexes being the Princes, the Muslims of the 
Muslim League, and the Congress as the overwhel- 
mingly dominant political group in British India, 

There are, of course, other groups (e g. Sikhs, Euro- 
peans, Untouchables, Indian Christians) but their importance is 
secondary. The ‘Untouchables’ might become m the future a 
powerful political force, specially with a widening of the franchise. 

The triangle formed by the three mam groups is one of mutual 
antagonism. The communal problem is to be considered as a 
resultant of this triangle of forces, and of the struggle 
for coming power. The Muslims are Anti-Hmdu in obj?cuv*e 
this struggle for the grasp of political power. But, adds 
the writer, the nationalist sentiment comes to the top as soon as 
the Anti-Hmdu sentiment is removed. The Muslim League is as 
firm m its demand for complete independence as the Congress is. 

Agitation for the democratisation of the States is fostered by 
the Indian National Congress, observes Mr. Hodson, for a definite 
purpose — capture of power at the federal centre. The 
Congress claims to speak for the whole of British Party-divi- 
India and has justified its claim to the extent of 
forming the government in seven (eight) of the eleven g®‘^Wnnient 
provinces. Yet, with all its power it sees no chance 
of forming a majority government at the centre of the promised 
Federation. As a pact with the Muslims is unlikely, the Congress 
turned to the possibility of securing a majority by way of 

35 
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democratic representation for the States. “If the bulk of the 
States comes to be represented m the federation by elected 
members, then the Congress will have the chance to form a 
Government of All-India. If it seems certain that the Congress 
do not see in the federal scheme, as eventually introduced, the 
opportunity of obtaining effective power m the All-India Parlia- 
ment, they will put into operation the whole machinery of civil 
disobedience and political obstruction which is capable of bringing 
all but the bare rudiments of Government to a stand-still.” 

The above analysis shows that there is clear divergence of 
views between the three contestants for power in the coming 
Outlook Pederation. It is unlikely, therefore, that these three 

futu?e^ parties along with the minor parties will coalesce into 

two political parties of the British and American model. 
The divergent interests may either form themselves into political 
groups of the continental type or with the increase of Fascist 
tendency in this country there may be only one party — the 
Congress. (See Appendix 1 for a detailed survey of party 
divisions in the various provinces of India) 



CHAPTER XIX 


LOCAL GOVERNMENT 

I. Distinction between Local and Central Government 

The powers of government may be distributed in two ways — 
either territorially or functionally. Where the whole state is 
divided into small areas and each area is charged with 
the performance of specific duties peculiarly necessary 
or suitable for it, it is called territorial distribution of 
powers ; where the powers are entrusted to different 
authorities, each organ being selected so as to perform best the 
work entrusted to it — that is called functional distribution. 
These two methods are not alternative, but may be used together 
m the same state. 

The functions of the central government are of a general 
nature affecting the whole state. These are of such a character 
as to conduce to the common good of the whole state. 

The functions of local government are special to a S^LocaTand 
narrow locality and they provide for the satisfaction of Government 
the subordinate ends of man. The central functions 
require for their fulfilment wider outlook, humanitarian ideas, 
cosmopolitan sympathy, and a wide knowledge of the principles 
and fundamentals of government Local functions require, for 
their fulfilment, local experience and knowledge of details. Exam- 
ples of central functions are relations between state and state, 
general peace of the whole world, national education, administra- 
tion of justice and any other function essential to maintenance 
and well-being of the whole state. Examples of local functions 
are provision of local conveniences, local sanitation, vocational 
education, etc. The central government is responsible to a wider 
and superior public opinion, while the local government is res- 
ponsible to the opinion of the neighbours who have no concern 
with the larger affairs of the state The central government 
lays down the principles of action, and the local government 
applies those principles to the details of man’s daily life. There 
are many functions which are both general and local 
in their character and their control should be divided 
between central and local government, e. g. taxation, 
education, etc. Nearly all modern states have a central and several 
local governments and they are joined together either in a union 
or in a federation. 

Local institutions contribute more substantially to the political 
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education of the people than the national government. It is m 
Local insti disti’ict boai’d and municipal councils and Union 

tu°ionsmore Boai’d Committees that the people most easily learn 
ttan^Nltlonai the fii’st lessons in the art of governing themselves. 
Government ][)ejjioci’acy finds a more congenial soil in a country 
where the local institutions enjoy a large measure of 
independence than where they are controlled by the central 
government. Moreover, the local institutions have a greater 
Vitality than the national government. The transformation 
of England from monarchy to republic in the 17th century 
did not bring any change in the government of boroughs or 
parishes. The American Revolution of 1775 or the German 
Revolution of 1918 did not affect the character of government in 
the American or German towns and rural areas. 

11. The Relation between the Central and Local 
Government 

The experience of every country shows that it is necessary for 
the central government to exercise control and supervision over 
the local government, but the controlling power should 
control and be exei’cised consistently with the freedom of local 
authorities. The legitimate function of a central 
Government authority is not to curtail or altogether destroy the 
independence and the power of initiative of the local 
bodies but on the contrary to tram, stimulate and invigorate them. 
A central authority can apply the fruits of experience of one 
local authority to another, can warn a local authority if it takes 
a step which has failed elsewhere and so far as local conditions 
permit, bring about an approximation to uniformity of standard 
in the administration of various local authorities consistent 
with the individuality of each. It can check extravagance in 
one locality by setting examples of economy derived from 
another It can calm party bitterness, correct abuses where 
they exist and infuse a high standard of efficiency and public 
spirit into the administration. On no account, however, should 
a central government directly take over the legitimate functions 
of a local authority with the object of performing them better. 

The limits of the administrative power of a local authority may 
be prescribed by the central legislature leaving perfect 
LoTaiseif- freedom of action to the local authority to be exercised 
Sprl^ribed according to the will of the local people and the condi- 
^o^ernment and uesds of the locality. The administrative 

powers of the local authority may be prescribed 
by the central government according to its own estimate and 
conception of local needs and* wants. The central government 
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should exercise a general supervision over local government 
affairs. 


III. Functions of Local Government 

The functions of local government are to provide such 
tangible utilities as are of general benefit in a particular area, 
and indivisible among the separate citizens. The 
most important function of local government is to purely** ^ 
provide for public health and safety. Maintenance of **^^‘^* 
public health depends on good and clean roads, conser- 
vancy service, drainage, bridge, parks, etc. It is also necessary to 
take precautions against disease by inspecting food and water, 
giving mnoculation against contagious diseases, etc. The local 
authorities should also provide organization against tire and see 
that buildings are constructed m such a way as to promote public 
health and convenience. The western countries entrust generally 
the function of providing safety against crimes to the local bodies. 
The local authorities not only control the local police force but 
also maintain a special judicial machinery for dealing summarily 
with minor cases. But m India the police is entirely under the 
control of the Provincial government. 

The next important function of local bodies is to deal with 
public charity and with the maintenance of hospitals, asylums 
and correctional institutions. In India some local 
bodies maintain hospitals, but none is empowered to 
provide for the poor. These local bodies also provide tion,poor 
elementary and secondary education, vocational train- , pubh/ueh- 
ing, libraries, museums, etc. On the continent of 
Europe there are local bodies which control theatres and opera 
houses Last of all, the municipal authorities supply public 
utilities such as water, gas. and electric light, markets, docks, 
harbours, and local transportation. In India only the big munici- 
palities undertake some of these duties. 

IV. Relation between Central and Local Finance 

The revenue and expenditure of both the local and the 
national governments are determined by the extent of functions 
they are called upon to perform. Up to the begin- 
ning of the nineteenth century the local expenditures expetflftSe 
were limited in large measure to the care of the poor, godiet^ 
with very slight addition as for roads and miscellaneous 
purposes. But on account of the Industrial Eevolution and the 
spread of democratic influence there came a rapid increase of 
expenditures for education, for improving the health and sanita- 
tidn of the community and for developing the general welfare. 
These expenses were overwhelmingly local in character. 



278 


POLITICAL SCIENCE AND OOVEENMBNT 


although there has also been a tendency of late for the central 
government to assume to an increasing extent some of the same 
functions. The consequence has been that, on the whole, the 
local expenditures have become in many ways quite as important 
as the central expenditures 

The revenues of central or national government are usually 
collected from taxes levied on the principle of ability to pay , 
Pnncipieof ^hereas the local finance is generally derived from 
division of fees, special assessments and prices of all kinds 
between the charged ou the principle of benefits conferred or cost 
LocaP^ incurred. The central or provincial government supple- 
Govemment j^gj^ts the lucoine of local bodies by the grant of sub- 
ventions m India, Canada and Australia. This, however, makes 
the local bodies entirely dependent on the provincial or central 
governments. There are four other methods of allocating funds 
between the central government and local bodies 

The taxes are assessed by local authorities with addition for the 
use of the Central or Federal Government in the U S. A 
Revenues are derived mainly from the general propert>' 
fhru.‘'s A levied upon real and personal property alike The 
same tax is utilised for both local and central purposes. 

In France taxes were assessed by the central authority with 
additions for local purposes before 1917. At present the local 
^ ^ revenues m France con sist of one per cent addition to 

the state income-tax. 

In Great Britain there is separation of sources of revenue. 
Certain taxes are utilized for central and others for local purposes. 

The proceeds of the customs revenue and income-tax 
Bn?a?P’' are utilized for the nation, while the local revenues are 
derived almost exclusively from the local rates or real 
estate taxes. A portion of the yield of Death Duties, collected by 
the central government is reserved for the local bodies. The British 
practice of separation of sources is in conformity with the actual 
divisions of governmental functions and activities and it ensures 
greater flexibility and adaptation of means to the end, whereby 
each locality may be better able to adjust its fiscal system to its 
own fiscal needs But a complete separation may introduce 
fiscal embarrassment. The surplus of one kind of revenue should 
be utilized for making good the deficit in the other. 

V. Sources of Income of Local Bodies 

In England 

In England up to the year 1888 .subventions from the central 
government in aid of the local rates were voted annually in 
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Parliament and were appropriated, to specific services, e. g., 
pauper, lunatics, salary of teachers in poor law schools 
and of medical officers, etc. But in 1888 a reform was S?s?stem 
effected m local government by which the system of 
grant-m-aid was abolished and a share of certain revenues was 
assigned to the local governments, e. g., excise, licence, probate 
duties, etc. A modified form of grant was re-mtroduced in 1896 
by the Agricultural Rates Act by which the owners of 
agricultural lands were exempted from certain rates and the 
local authorities were compensated by a grant from the 
central government 

The rest of the local revenues m England comes chiefly from 
direct taxation or from municipal services. The local rates are 
assessed. on the annual value of real property, and not 
on personal property, tangible and intangible as in 
America. The local authorities seldom make the valuation, but 
follow the valuation made by the national government for the 
raising of income-tax, or that of poor law authorities. The local 
authorities can borrow with the sanction of the central government. 

In France 

In Prance the local bodies levy a sort of internal customs duty, 
called the Octroi, on articles like wine, beer, spirits, oil, meat, 
combustibles, fodder and building materials. This 

hampers trade and is expensive in collection. The duties and 

rest of the local revenues comes from sur-taxes on 
real estate, houses, doors, and windows and on business. The 
“principal” of these taxes are taken by the national government, 
and the sur-taxes given to the local bodies. These sur-taxes 
are levied and collected by the national government ; so it may 
be said that the general council of the Department has no 
power of taxation. 

In the U. S. A. 

In the United States, the county and township authorities 
draw all their financial support from the proceeds of a direct 
tax laid on real and personal property — land, houses, 
buildings, horses, carriages, furniture, stocks and on real and 
shares, mortgages, bonds, etc. The method of assess- 
ment was such that the New York commissioners 
described the tax as a “tax upon ignorance and honesty ” The 
method is described as follows • — “The state authorities computed 
the amount of the direct tax needed for their purposes, and 
divided it up among the counties m the proportion of the value 
of assessed property m each. To the sum thus called for each 
county added the amount needed for its own use and then 
distributed it in like manner among its townships, again according 
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to the proportionate value of the assessed property in each. 
To this sum the township added what was needed for its own 
purposes, usually the largest amount of all. The total thus reached 
was distributed among all the property-holders of the township 
according to their proportion of assessed property ; in other 
words, the total of the assessed property was divided by the 
total tax to be collected, and a tax rate was thus obtained 
which was levied on all the property.” 

In India 

The total income of District Boards in India is 16 J crores of 
rupees. Thirty per cent of revenue of District Boards consists 
of rates and cesses levied upon agricultural land in addition to 
land revenues. They are also empowered to impose taxes on 
companies and professional men. Other sources of income are 
pound receipts, tolls on vehicles, ferries and bridges. Government 
makes subventions, to the extent of about 25 per cent of the 
income of District Board. In EnglanJl the state grant constitutes 
48 per cent of the total income of the county councils. Eeceipts 
from markets, shops and other properties considerably add to the 
revenues of District Boards. Municipal revenues are derived 
from taxes and rates on land and buildings, animals and vehicles, 
professions, trades and callings, toll on roads, ferries, and octroi 
duties on articles of consumption entering the town. Revenues 
from municipal property, and sale proceeds of trees and land 
produce also add to the income of Municipalities. Grants from 
provincial government form a substantial portion of the 
municipal revenue. 

VI. Local Government in England 

The whole of England is divided into sixty-three administra- 
tive counties including the administrative county of London. 
Areas of Withiu these counties are urban and rural districts. 
Govinment ^ district which has received a municipal 

charter becomes known as a borough. There are more 
than three hundred boroughs m England, many of which contain 
a few thousand population, and a few are great industrial 
communities like Manchester and Liverpool. When a borou^ht 
attains fifty thousand population or more it is usually taken out of 
the county and becomes known as a county borough. A county 
borough IS treated as an administrative county by itself. The 
county council has power to organize any of its parts which 
becomes thickly settled into an urban district. There are several 
parishes in each urban and m each rural district. Thus there are 
five principal areas of local government in England, namely the 
administrative county, the borough, the urban district the 'rural 
district and the parish. ’ 
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The governing organ of a county is a County Council, consisting 
of a (i) Mayor, elected by Councillors and Aldermen for one year, 
of (li) representatives elected by the rate-payers for 
three years and (in) of Aldermen elected by the 
representatives of rate-payers for six years. The County 
number of Aldermen is one- sixth of the number of 
representatives. A County Council supervises the work of the 
rural district councils ; maintains mam roads, bridges, asylums, 
reformatories, industrial schools and other county buildings ; 
performs various duties with reference to county policing and 
distribution of old-age pensions, and controls the education of 
the county. The county police is controlled by a standing joint 
committee, composed of the representatives of the County Council 
and of the Court of Quarter Sessions. The County Council has 
power to levy a county rate or tax 

Committees 

The council is divided into committees The number of 
committees depends on the extent to which the administration is 
differentiated, for instance, there may be committees 
for each of these functions — building, water works, 
markets, lightning, property and lands, public health, 
regulation of food, road, finance, etc. Besides there is usually a 
“General Purposes Committee” which arranges business for the 
monthly meetings of the council, initiates or discusses new 
schemes and enterprises and generally undertakes any work that 
does not appertain to any of the standing committees. 

The council takes no direct part in the administrative action 
but confines itself to deliberative duties and to controlling, ratify- 
ing or disapproving the work of committees. It 
makes the committee work and does not do the work 
itself. Its control is ensured in two ways . — (1) Every 
committee must make its estimates for the year and get them 
accepted by the council ; (2) every transaction of every committee 
and every payment made must be subsequently approved by the 
council. The council also passes standing orders for regulating 
its own procedure and bye-laws for the guidance of citizens. 

Paid officers 

In the English system the paid officers and servants are the 
executive instruments of local autonomy. The principal muni- 
cipal officers are (1) the town clerk, (2) the treasurer, 

(3) accountant, G) surveyor, (5) medical officer, servants 
(6) chief constable. The officers are purely executive 
organs, who take then orders from the committees which are 
the specialised administrative organs. 

Each rural district has a council elected by the voters These 
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councils look after public health, water supply and minor roads 
Government grant Certain licenses The urban district councils 
in^RMaUnd havG moi’e expensive functions than those of rural 
trictTanT district couucils. The district councils have no 
in Boroughs The boi’ough council is composed of a 

mayor, aldermen and councillors sitting together But m it 
the number of aldermen is one-third of councillors, and not 
one-sixth as m County Councils ' The mayor may be chosen 
from outsiders or from amongst members of the council. The 
borough council is the executive and legislative authority com- 
bined. Its functions are to adopt by-laws, determine the local 
tax rate, prepare and vote the budget, appoint all of&cials and 
supervise the wmrk of municipal departments. Here too, much 
of the work is done through committees. 

The success of the English local government is due to the' 
combination of lay men who become councillors with 
Si«essm file expert officers, whose tenure of office is generally 
Government permanent, and to the absence of the spoils system m 
the local administration 

The central government exercises control and sapervision over 
the local bodies through six national departments — namely, the 
Ministry of Health, the Home Office, the Board of Edu- 
Sfntt”i cation, the Ministry of Transport, the Board of Trade 
and the Electricity Commissioners. Besides these, the 
Ministry of Agriculture and Fisheries has supervisory powers in 
relation to markets. The actual work, however, is in no case 
directly done by any of these central departments. “They merely 
advise, inspect, regulate, give approval or withhold approval.” 

VII. Local Government in the U. S. A. 

“The large freedom of action” observes President Wilson, 
“and broad scope of function given to local authorities is the 
distinguishing characteristic of the American system of 
government.” The system of local government m the U S. A 
may be studied best bv dividing it under two heads — rural 
and urban. 

Township Plan in the New England States 

The rural government may be classified under three heads — the 
town or township plan, country plan and the mixed system. 
Rural England states the primary government is 

‘ historic “town” or township The citizens of the 
tovmship meet once a year (with extra sessions, if 
necessary) to elect the officers of the township for 
the ensuing year, to vote on the prospective expenditure of money 



LOCAL OOVEBNMENT IN THE ESA. ANE a?HE ENGLAND 283 


and the basis of its assessment The officers thus elected are 
three to nine select men, the town clerk, the treasurer and 
the assessors, collectors of taxes, school-committee men and 
minor officers. These carry on the administration during the 
year But in places which have got large population, elected 
municipal government has been set up. The townships are 
grouped into counties. But the county has got very little power. 
It merely apportions taxes for county purposes among the towns, 
looks after county buildings and county roads, etc. 

County Plan in the South 

In the south the count) is much more important than the 
townships The county officers are elected by popular vote and 
consist of a board of commissioners, which has under south- 
it a treasurer, an auditor, and superintendents of ^^County 
education, roads, and the poor The judicial work of 
the county is carried on by the elected sheriff, clerk, coroner, 
attorney and minor officers 

Mixed Plan in the Middle and Western States 

A combination of county and township systems is found in 
the middle Atlantic Commonwealths and in the greater number 
of Western Commonwealths Functions are divided between the 
county and townships according to the nature of the business 
and both are governed by elected officials. 

The municipal government is equalh democratic. “In some 
states (Virginia) the city government excludes the county, in 
others the county remains, forming a part of the city, 
or including the city as part of itself.” The govern- democratic 
ment of the city is carried on by the city council and 
the elected mayor with a large number of subordinates, partly 
elected, partly appointed But the city council has not got as 
large power as its counterpart m England enjoys. The mayor 
IS not elected by the council as in England but by the people. 
Moreover, the commonwealth legislatures enact such detailed 
municipal legislation and restrict so much of its financial power 
as to dimmish much of the scope of activity of municipalities, 
The modern tendency m America is to entrust more power 
to the executive (the Mayor) than to the council. The object ol 
this plan IS to fasten responsibility on one man. Higher salary 
and longer tenure are also being assured to the elected officers 
to prevent corruption 

VIII. Comparison and Contrast between the English and 
American meihods of Local Government 

In England the administrative staff' of the local government 
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including the chief executive officer or the town clerk, treasurer, 
No spoils chief constable, borough engineer, medical officer of 
syste^^in health, are appointed by the county council. These 
England officers are not indeed given civil service protection 
against removal, but they are kept m office as long as they remain 
efficient. But in the U. S. A the local officials are appointed 
by the mayor. The mayor selects some of those prominent 
workers by whose support he was elected. With the end of the 
term of the mayor the officials appointed by him are also turned 
out. This is called the spoils system 

In the United States of America, the State government does not 
interfere with the local bodies. In England the central government 
Difference l^l^rough its vai'ious departments exercises supervision 
character of coutrol over the local bodies. “Central control 
Ce^traf*^” over local government in England,” observes Munro, 
control admimstrative in character and extremely flexible. 

In the United States we are making it legislative, and hence 
more rigid. The English plan is to provide that some central 
board or bureau shall determine whether local authorities shall 
do this or that. The American plan is to settle the matter by 
law, not by leaving it to official discretion.” But the needs and 
capacity of all local bodies are not the same ; hence the English 
system is more suited to the requirements of each locality. 

In the U S. A. the municipalities can borrow up to a limit 
fixed by the state constitution or by a law of the state. In 
England there is no such fixed limit but the local body must 
obtain sanction of the government before it can borrow a single 
shilling. In this system there is very little danger of wasting of 
borrowed money, while in the U. S. A. some municipalities may 
spend it on unnecessary things or niay be forced to dispense with 
desirable things. 

IX. Local Government in France 

Local government in France assumes an entirely different 
character from that found in England and the U. S. A. The 
local bodies in these countries enjoy a large measure of self- 
government, whereas the Freuch system of local administration 
is a highly centralized one. “Municipal home rule has no place,” 
it has been said, “in French political philosophy.” 

For the purposes of local government, France has been divided 
into eighty-nine Departments. Each department is subdivided 
History of ^ uumber of Arrondissements, which again are 

Government cantons and communes. There are al- 

together 170 Arrondissements, each with a sub-prefect 
and a council The number of communes is 37000, each with 
an elected mayor and a council. In the pre-revolutionary 
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period there was complete centralisation of anthority in France 
This feature has been retained in local government, though 
for a short time under the constitution of 1791 each unit of 
local government was made practically independent. In 1799 
Napoleon again established the centralised system of adminis- 
tration. Reason for centralisation may be found in the following 
words . — “It enables us to fill the local posts with our friends, 
safe men who will serve us at a pinch. It prevents 
local bodies which might be at a given moment dis- «ntraiisL 
affected from becoming local centres of open resistance authority 
or secret conspiracy If such bodies commanded large 
funds or controlled the police, or were in any way strong and 
conspicuous enough to influence the masses of the people, those 
might be a danger. We must not give them the opportunity.” 

A Department in France has a corporate personality indeed, 
but it enjoys a very limited amount of self-government There 
is no right of a Department which can not be taken 
away by the French legislature. A Departmental Sentfand 
council has got no control over the Prefect, who is its councils 
executive head In each Department there is an elected 
council, chosen by universal suffrage, each canton returning 
one member who sits for six years. As the number of cantons 
in each Department is not the same, the numerical strength 
of the council varies from Department to Department. There 
are two sessions of the council in each year, one lasting for 
a month, the other a fort-night. If an extra session is called, 
the sittings must not exceed one week When the council is 
not m session the routine work is carried on by an executive 
committee known as Departmental commission. The Depart- 
mental council serves as the legislature of the department 
It can make regulations relating to poor relief, traffic, public 
buildings, etc. But its actions may be over-ruled by the central 
authorities at Pans It votes the budget, which is prepared 
in the office of the Prefect. The budget provides funds for 
the maintenance of the prefectures, the court houses, the prisons, 
roads, bridges, etc The characteristic feature of the French 
system is that the council merely deals with the administrative 
policy, but it has no hand m the actual administration, which is 
left to the Prefect 

The Prefect is at once the agent of the central government 
and the head of the executive m the department. He is assisted 
by his confidential assistant, secretary-general and 
other officers, appointed by the authorities at Paris, 

The Prefect is in charge of the various public services 
operating within his jurisdiction — main highways, bridges, 
jails, poor-houses, and hospitals, together with certain phases 
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of public and sanitary work, education, the raising of recruits 
for the army, the taking of the census, the maintenance of 
public order, the tobacco monopoly, censorship etc., etc. He 
also supervises the government of the communes. But it must 
be remembered that he himself is controlled m every sphere 
of his activitj' by the Minister of the Interior. The Depart- 
mental council cannot take up any question for discussion which 
has not previously been approved by the Prefect. He prepares 
the budget, which is of course submitted to the council for 
approval. But when it has once been approved it is he who 
spends the money without any reference to the council. As 
regards the multifarious functions of the Prefect it has beeni 
well said that “Just get yourself born m France, and the 
Prefect will do the rest.” 

The Prefect carries on his multifarious duties with the help 
Sub-Prefects sub-Pretects, who are stationed at each Arrondisse- 
andArron- meut. The sub- Prefects, however, have no indepen- 
issemen s powers There is an elected council in each 

Arrondisseinent, but it has no function except sitting as the 
body for electing senators. It cannot make any law, nor can 
it vote any money 

There is no distinction between rural and urban areas in 
the scheme of local government in France. Large towns like 
Communes Marseilles and a little hamlet containing 

munes ££j.y. inhabitants are alike communes. 

A commune is a municipality holding property as a corporation. 
It has a communal council, varying m size from ten to thirty-six 
members, unpaid and elected for four years by universal suffrage. 
The elected representatives elect from among themselves (and not 
from outsiders as it happens sometimes m England) 
Mayor Mayoi* of the commune. The Mayor is the 

chairman of the council of the commune and performs 
administrative functions both as the agent of the central 
government carrying out the directions of the Prefect, and 
as the executive in matters falling within the sphere of the 
communal council In some of these matters the Prefect 
can interfere to annul the acts of Maire or Council, and he 
may suspend either or both, from office for a month. The 
central government can remove the Mayor from 
Sfntroi a,nd dissolve the council altogether. These 

peculiar powers of the central government show the 
lack of autonomy of the communes in France The commune 
has got wide functions, and its council can regulate by deli- 
berations all the affairs affecting the commune. There are 
trained officers to carry on the administration in large commu- 
nes. “The French cities have been better governed, on the 
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average,” says Munro, “than the cities of the United States. 
There have been few municipal scandals of any conse- 
quence. The city’s money has been honestly spent, the 
and good value has been obtained for it. The grosser 
forms of malfeasance and peculation, which have been Hon in the 
so common in the cities of the United States, are 
virtually unknown in France. Contracts are fairly awarded 
to the lowest bidder , the spoils system has been kept in control , 
the officials of the various departments have been given security 
of tenure , and the police have remained honest.” 

X. Centralised vs. Decentralised System of Local 
Administration 

Administrative centralisation is m vogue in France and 
Germany, while local autonomy prevails to a great extent in the 
U. S. A. and to a less extent in England In the . , 
English system, the local authorities are regarded as betwiln tL 
separated grafts of the parent tree; m the continental 
system they are still its branches In the former case there is 
no vital connection between the central and local governments ; 
in the latter there is such connection and the latter draw 
their sap and vitality from the former. 

The centralised system is usually in the hands of a governing 
class whose interests are distinct from those of the 
population, because they have less contact with the S«of the 
people, and they draw their inspiration from and are 
responsible to the superior officers on whom they 
depend for their promotion rather than on the public opinion. 

In the decentralised system the officials are taken at intervals 
from the people who are, accordingly more responsible 
to the popular will. There is no specially trained 
governing class as in the centralised system distinct 
from the rest of the population. 

The centralised system possesses the merits of efficiency and eco- 
nomy and the officials are well-trained and experienced men with 
strict discipline and solidarity. This tends to make the centra- 
lised system bureaucratic. The greatest vice of bureau- ^ 
cratic system is that it sacrifices popular wall to merits and 
mechanical efficiency, and individual feelings, merits 
and sentiments to the statistical average furnished by precedent. 
The decentralised system secures the means of political educa- 
tion to the people, although it might sacrifice economy and effi- 
ciency in administration. 



CHAPTER XX 


COLONIAL AND DOMINION GOVERNMENT 

I. Meaning of fhe Term 'Colony' and the Old 
Colonial Policy 

The term ‘colony’ is loosely used to embrace various classes 
of distant territories subordinate to or dependent on a parent 
state. A colony, however, properly means a body of 
?£tbVtlrm people formed by migration to a distant region, where 
they support themselves by industry and the produce 
of the soil, and are under the protection and attached to the 
mother-country 

In the ancient world the Greeks established communities in 
Asia Minor, on the coast of Africa, in Italy, and in Erance. A 
Peculiarity counection, based mainly on sentiment was 

o£ Greek maintained between these emigrant communities and 
CO omes states froui which they had removed But the 

colonies were usually politically independent of their mother- 
country. 

The Romans established colonies in different parts of their 
empire to keep the subject population in military subordination 
Centralised Rome. The principle of responsibility to a central 
government was brought to its greatest perfection in 
the policy of Rome. The colonia was of the municipal 
institutions of the empire, having its own governing corpora- 
tion dependent on Rome. There were various grades of colonies 
— some, having high privilege of Roman citizenship, and others 
having the citizenship of a humbler grade. 

The Spaniards acquired vast dominions in America at the 
beginning of the modern age. They governed these colonies by 
Oppressive sending a staff of civil and military officers So long 
Spanish as Spam remained a first rate power, she kept her 
^ colonies in strictest subordination. A new chapter in 
the history of colonial government has been opened by Great 
Britain in the present age. 

II. Motives of Colonization 

The forces which have contributed to the colonization of Africa 
and Australia in the modern age may be broadly characterised as 
economic, political and religious. 

The Industrial Revolution created problems, which the nationa- 
lists tried to solve by colonial expansion. It was held by many 
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political economists that raw materials should be drawn from the 
colonies and finished goods sold to them. High pro- 
tective duties should be imposed on foreign goods in vaiue^of 
the colonies. Moreover, the surplus capital of the 
highly industrialised states sought investment at high rates oi 
interest in the colonies. 

The new imperialism of the modern age has been closely 
associated with the idea of nationalism since the states believed 
m the superiority of their own culture and in the desirability of 
extending it to inferior peoples. Another political 
motive ot imperial expansion was the belief that the 
highest duty of every state is to aim at the extension 
of its own power. The German writers Trietschke ana 
Bernhardi were the chief advocates of this belief. A third 
cal motive was to increase the reserve of military manhood. The 
Industrial Bevolution and improvement m medical sci^ce 
increased the population of the states of AVestern Europe. The 
surplus population could not find employment at horne and 
migrated to other countries. Statesmen thought that this dram 
of man-power could be checked by establishing colonies. 

The zeal of missionaries to convert the heathens to Christianity 
has been a powerful factor m the development of new Imperialism 
The resistance to the activities of the Christian mission- 
aries by the natives has often been followed oy activity 
Violence' to the former. The violence has provoked 
retaliation by the European powers and paved the way ot 
establishing European rule over the natives 


ill. Evolulion of ihe Brifish Colonial Policy 

The history of the British colonial policy dates from the reign 
of James I. The settlers were privileged companies, with royal 
letters-patent, but in reality they enjoyed Theoia 

independence. But their independence w^as restncted coionm 
m two ways. First, the executive and judicial othcers 
in the colonies were not appointed by the colonists themselves 
but by the Crown in Bugland. Secondly, the- regulations y 
which their foreign trade was governed were determined 
themselves but by the British Parliament Representative 
institutions being divorced ot responsibility bred discontent 

amongst the colonists. The result was the los.s oi the first 
Empire of Great Britain in America. 

The policy of Great Britiain towards the colonies for some 
fifty years after the loss of America shows that she had 
failed to interpret the lessons of c^Ld. 

correctly. Pitt’s Canada Constitutional Act , , n 

Canada Into two provinces and granted to each of them an elected 

37 
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Legislative Assembly and a nominated Legislative Council. But 
neither the executive government was made responsible to the 
Legislature, nor was the mercantile subordination given up. Thus 
the mistake of the policy towards the thirteen Ameiican colonies 
was repeated in Canada The result of this mistaken policy was 
seen in the rebellion of Canada m 1838 

It was only after the publication of the Durham Eeport that 
England began to change her conception of the Empire This 
change was brought about by a combination of several 
in°coionifa- factoi's. Eirst, the general public of England were 
heart-sick at the American failure. They believed 
that the colonies, when sufficiently developed, were sure to break 
away from the mother-country, just as the ripe fruit drops 
from the tree The expenses of the defence of the colonies, 
and the troubles of protecting them against foreign aggressions 
caused the British people to think of the colonies as an expensive 
encumbrance. Hence the British politicians thought that the 
wisest policy to pursue was to facilitate their development, 
to place no barrier m the way of .self-government, and to enable 
them at the earliest moment to start as free nations on then- 
own account Economists like Adam Smith and Eicardo held 
that colonies were not really advantageous to England. Moreover, 
Relaxation strength of the belief in the idea of self-govern- 
o£con“trAi" meut also led the British statesmen to grant self- 
overcoionies government on the fullest scale to tho colonies These 
ideas were translated into action by the repeal of the Navigation 
Acts (1849), by the completion of the free trade programme in 
England and by the acquiescence of Parliament in the establish- 
ment of responsible government m Canada. All these events 
took place near about the year 1850. Responsible government 
was introduced m Australasia between the years 1855 and 
1875. It was conceded to Cape Colony in 1872, to Natal 
in 1893, to the Transvaal in 1906 and the Orange River Colony 
in 1907. 

The British Commonwealth of Nations 

The older British Empire may be said to have existed down 
to the moulding of the Australian Eederal Commonwealth in 
Members of South xlfi'ican Union in 1909 The 

the Com- advance to full nationhood of Canada and Australia, 
monweait Zealand and South Africa, is the supremely 

characteristic development of the Commonwealth of Great 
Britain. No imperial system, past or present, could embody a 
similar group of daughter countries. They are the unique British 
contribution to the difficult craft of colonial expansion. 

The Dominions have long been independent as regards their 
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internal affairs, if we except the single restraint of the Privy 
Council in London as the final authority in legal and 
constitutional affairs The economic and fiscal ofWestmi- 
independence of the Dominions is absolute. Their 
taxation is their own ; they impose tariffs at will ; they lock 
their doors against British immigrants. And since 1931 the 
Dominions have held the position- of equal partnership with 
Britain, fixed and defined by the Statute of Westminster. 

The Statute of Westminster sets forth the principle that each 
British Dominion enjoys equality of status within the common- 
wealth of nations, being in no way subservient to the 
government of Parliament m London It provides 
that the governments, and m certain cases the 
parliaments, of all the Dominions shall give their approval to 
proposed measures affecting the Crown or the welfare of the 
nations concerned 

IV. Character of the British Empire 

The British Empire is at present a complex organization, in 
which the form of government is of great variety, ranging from 
the autocratic rule of a Governor, as in Gibraltar, to 
complete autonomy under a system of fully responsible and Corn- 
government in the Dominions The Empire con- 
tains thirteen million square miles, which constitute a quarter 
of the land surface of the earth It comprises more than 
five hundred million inhabitants making up a quarter of the 
population of the world. Of the 500 millions of people within 
the British Empire, over 430 millions represent subject peoples 
of non-European race, held under more or less autocratic rule. 
Of the 70 millions of the white race, 20 millions occupying the 
four overseas Dominions constitute xnofli part of the earth’s 
population but occupy no less than ^th part of the earth’s surface. 
The term ‘Empire' refers to the whole of the King’s dominions, 
while the expression ‘Commonwealth' is restricted to an 
association, within the Empire, comprising the United Kingdom, 
and the self-governing Dominions 

Canada, Australia, New Zealand, the Union of South Africa 
and the Irish Free State are referred to as the self-governing 
Dominions within the British Empire. But the relation 
existing between the United Kingdom and each one of DoLmons 
these Dominions is not exactly the same. Thus the 
preamble to the Status of the Union Act, 1934, declares that it is 
expedient that the status of the Union of South Africa ‘as a 
sovereign independent State as hereinafter defined’ should be 
adopted and declared by Parliament. The Irish Free State ha-s 
abolished the Oath of Allegiance to the British Crown, has 
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prohibited all appeals from Irish Courts to the Judicial Committee 
of the Privy Council, has abolished the post of the Grovernor- 
General, and by the Irish Nationality and Citizenship Act, 1935 
has deprived Pree State citizens of the common status of 
British subject 

Newfoundland was regarded as a Dominion up to the 15th 
February, 1934 ; but now its status is that of a Crown colony. It 
is administered by the Governor acting on the advice of 
Commission of Government, composed of himself as 
Chairman, three persons drawn from Newfoundland, 
and three from the United Kingdom There is no popular assembly 
and the Legislative Council consists entirely of officials 

Southern Bhodesia has not yet acquired Dominion Status, for 
its native affairs and international relations are still controlled 
by the Government of the United Kingdom. But in 
RWes'ia other respects it has got responsible government. 

Southern Ehodesia is willing to form a union with 
Northern Ehodesia and the elected members of the Legislative 
Council of the latter are also in favour of this scheme. If 
amalgamation is ultimately realized, the Nyasaland Protectorate 
might be joined to the two colonies. 

India forms a class by herself She is not yet a full and equal 
member of the Commonwealth. Her defence, foreign relation 
India and many otliei' important affairs are still controlled by 

Buraaand the British Government. In Burma too the Governor* 
““ retains control of defence, ecclesiastical affairs and 
external affairs In Ceylon three official members responsible 
to the Governor administer such matters as external affairs, 
defence, finance, and justice. 

Next comes the Colonial Empire, comprising approximate!} 
19 lakh square miles and 5 crore people of diverse races. To this 
may be added 8| lakhs of square miles, populated by 
w Empire people held under mandates from the League of 

Nations by the United Kingdom, Australia, New Zealand 
and South Africa. Approximately 80 per cent of the colonial 
empire is m the continent of Africa The units of the colonial 
empire may be classified roughly as Crown colonies, mandated 
territories and protectorates. The Crown colonies are territories 
that have come into the possession of the Crown by conquest, 
cession, occupation or treaty. Provision for the government of 
Crown colony is made from time to time in Letters Patent and 
the Instructions to the Governor. The government of the Grown 
colonies may be sub-divided according to the type of legislature 
In the Bahamas, Barbados and Bermuda the legislature consists 
of am elected House of Assembly and a nominated Legislative 
Qouncil. British Guiana, Jamaica and Mauritius have Legislative 
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3ouncils consisting partly ot elected, partly of nominated, and 
partly of official members but the official members are not in a 
na]ority In the other colonies there is usually a majority of 
ifficial members. Finally, there are a few dependencies in which 
egislative authority is vested in the Governor alone The colonies 
ire usually administered by officials responsible to one of the 
Secretaries of Stat’e. But the Secretary of State has no direct 
executive authority m the colonies ; his power is exercised 
ihrough the Governor or the Commissioner. The Governor is 
mbject to the closest supervision by the Secretary of State and 
ffie Colonial office But m the colony itself his power is limited 
mly by an Advisory Council whose advice he is not bound to 
iccept The Governor’s chief lieutenant is the Colonial Secretary, 
vvho is to be distinguished from the Secretary of State for 
;he Colonies The Colonial Secretary is in close contact with 
ihe Governor, the Civil Service, the Legislative Council and the 
general public. “It is of the essence of colonial administration 
lhat the Government retain final control over the legislature : 
ihus IS the ultimate control of Parliament ensured.” 

Besides Crown colonies there are some Mandated Territories 
and Protectorates The Mandated Territories were 
formerly under the possession of Germany and Turkey 
They are administered like colonies subject to the 
terms of the mandates and the obligation to report to the League 
each year on their administration. 

Protectorates ma} be divided into two cla.sses — colonial 
Protectorates and protected States. “The essential characteristic 
of the Protectorate.” writes Keith, “is that the Crown 
assumes and exercises full sovereign authority, though 
without annexing the territory. In the case of the 
protected States the sovereign authority belongs to the sovereign 
of the State, and not in any sense to the British Crown, and 
the role of the latter is derived from treaty arrangements with 
the States which do not confer any sovereignty over them but 
give powers and duties in respect either of both internal and 
external affairs, or the latter almost exclusively.” The Protecto- 
rates of the Crown, except the Federated Malav States, are 
governed in the same general way as colonies 

V. Dominion Status 

The Imperial Conference of 1926 clearly defined Dominion 
Status in the following words : — “Great Britain and the Domi- 
nions are autonomous communities within the British 
Empire, equal in status in no way subordinate to one of Dominion 
another, in any aspect of their domestic or external ^ 
affairs, though united by a common allegiance to the Grown 



294 


POLITICAL SCIENCE AND OOVERNMENT 


and freely associated as members of the British Commonwealth 
of Nations.” 

In External Affairs 

The Dominions first acquired the right to settle their own 
commercial policy. In 1879 the right of Canada to conclude 
separate commercial treaties with foreign countries was recognised 
Right to During the Great War the Imperial War Conference 
conclude (1917) recognised the right of the Dominions to a share 
treaties coutrol of foreign affairs Since 1918 the 

Dominions have aimed at the abolition of every sign of depend- 
ence on England They signed the Treaty of Versailles as 
separate nations and became members of the League of Nations 
They vote and act independently of England in the League 
Since 1920 Canada has had her own representative at Washington. 
The Imperial Conference of 1926 laid dowm the procedures of 
concluding commercial and political treaties by the Domi- 
nions. Bilateral treaties, affecting the interests of one Dominion 
alone, may be concluded with a foreign power, provided that no 
active obligation of any kind is imposed on any other Dominion 
without the latter’s consent Multilateral treaties can be con- 
cluded at International Conferences alone. Canada entered into 
separate conventions with foreign Governments regarding the 
control of radio. In 1932 there arose a case regarding regulation 
and control of Eadio Communication in Canada and in pronoun- 
cing judgment on it, Viscount Dunedin held that the Dominion 
has pow'er to enter into separate agreements with foreign powers 
Thus the treaty-making power of the Dominions has been judi- 
cially acknowdedged. 

There is only one limitation on the independent power of 
settling the foreign policy by the Dominions. The 
Position of Dominions are included wuthin the British Empire, 
ofawaHn wheu Great Britain would be involved m any 

war the Dominions w'ould be automatically involved 
hivoW°d* in war. But a concession has been made to the spirit 
of- independence of the Dominions m the fact that any 
Dominion which does not like to participate in the w^ar might be 
in a state of “Passive belligerency.” It cannot be said whether 
in actual practice this nice distinction between active and passive 
belligerency can be maintained at all. 

J. H. Morgan m his book “Dominion Status” has made a subtle 
distinction betw^een “external relations” and “foreign 
Distinction relations.” Some writers hold that the Dominions, 
ExtIrMiand cvei' after the Statute of Westminster, 1931 can not 
Relations have any “foreign relations,” they can have only exter- 
nal relations. But it may be pointed out that the 
Status of Union Act 1934 makes it perfectly legal for the Union 
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of South Africa not only to remain neutral in a war m which 
Great Britain is a party, but also to supply goods to the nation 
against whom Great Britain might be fighting. 

In Infernal Affairs 

The internal sovereignty of the Dominions has been recognised 
by the Statue of Westminster in 1931. The veto power of the 
Crown or the Governor-General or Governor, as the case may be, 
cannot be used m practice to nullify a law passed by a Dominion 
Legislature. The Colonial Law's Validity Act of 1865 
laid down that any colonial act w'hich was repugnant 
to the provisions of any act of parliament should be Westmins- 
regarded as null and void. But the Statute of West- 
minister has repealed this law and the Dominions can now legis- 
late on any matter in any W'ay they like. “It is hereby declared 
and enacted that the Parliament of a Dominion has full power 
to make laws having extra-territorial operation.” Section I of 
the statute provides that any further laws regulating the succes- 
sion to the throne and the Royal style and Titles “shall hereafter 
require the assent as w^ell of the Parliaments of the Dominions 
as of the United Kingdom.” No act of the British Parliament 
would he binding upon the Dominions without their consent 
The Dominions can regulate their own coasting trade and estab- 
lish their own courts of Admiralty The Judicial committee 
of the Privy Council is m theory the highest court of appeal for 
the Dominions. But no appeal can be made to it by any subject 
of any Dominion without the special sanction of the Dominion 
concerned. Hitherto the post of Governor-General in each Domi- 
nion has been filled by an Englishman. But recently an Austra- 
lian was appointed Governor-General of Australia. All these 
changes point out the virtual independence of the Dominions. 

But the crucial point regarding independence is whether a Domi- 
nion has got the right to secede from the Empire. Keith is of 
opinion that the Dominions being “autonomous com- 
munities within the British Empire” can not legally 
secede , but the Dominion Legislatures are constituticm- 
ally capable of passing any law, including separation from the 
Empire. Keith held in 1916 that “If it is really the will of a 
Dominion to sever themselves from the Imperial control and to 
set up as an independent power, it is impossible to believe that the 
Imperial Government w'ould forbid the carrying out of this desire, 
though it would doubtless take steps to secure that the desire was 
a deliberate one, representing the decision of a real majority.” 

The Statute of Westminister did neither confirm nor deny the 
right of Dominions to secede from the Commonwealth. It recog- 
nised no official bond between members except the Crowm, and 
that might mean anything or nothing, for the King being a 
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constitutional Monarch must rule by the advice of his Ministers 
in Ottawa and Canberra (capital of Australia) as much as by the 
advice of the Ministers in Westminster. If the former 
^As^oithe were to advice the secession of their nation from the 
FombAGica Commonwealth presumably His Majesty could put 
nothing in their way. This ’would be specially applicable 
to the Union of South Africa where the Royal right to disallow 
Acts has m 1934 been formally abolished. Keith points out that 
the Statute of Westminister was approved by both houses of 
Parliament of the Dominion of Canada on the understanding that 
it did not derogate from the right of any Dominion to secede. 

“Economically and socially” it w'as declared in the United 
States Department of Commerce Report of 19’24, “Canada may 
be considered as a northern extension of the United States.” 
“Serious-minded Australians” declared Prime Minister Bruce of 
Australia in 1925, “are beginning to wonder w^hether we are safe 
in depending solely on the British Navy.” Nor is it merely a 
question of defence. Now financial bonds between the U S. A 
and the British Dominions have been forged The U. S. A. has 
displaced Britain as the chief foreign investor in Canada. In 
1925 Australia, previously financed exclusively from London, drew 
a loan of 100 million dollar from New York “The Dominions”, 
said General Smuts in 1934, “have even stronger affiliation towards 
the U. S. A. than Great Britain has. There is a great community 
of outlook, of interests and perhaps of ultimate destiny between 
the Dominions and the U. S. A ” 

VI. The Abdication Crisis and the Dominions 

The Statute of Westminster empowering the Dominions to 
approve or disapprove the proposed measures affecting the Crown 
was put to test in the abdication crisis of December, 1936. King 
Edward proposed that he would like to contract a 
bifo?e morganatic marriage with the twice-divorced woman, 
weSth°“’ Simpson, by which the issue of the marriage 

w' 0 uld be excluded from succession to the throne. But 
there is no morganatic marriage in Englrsh law. Mr. Baldwin, 
the then Prime Minister of England, consulted the Dominion 
Governments by cable and telephone. There w^as no time for a 
summoning of Dominion Parliaments. The Statute of Westmins- 
ter provides that ‘any alteration in the law" touching the succes- 
sion to the throne or the royal style and titles shall hereafter 
require the assent as well of the Parliaments of all the Dominions 
as of the Parliament of the United Kingdom ’ But, the alteration 
of the succession, according to Keith, could be automatically 
effective in all the Dominions, wdthout the expression of; the 
assent of their Parliaments, because the preamble quoted above 
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IS only a declaration of constitutional propriety, and not of formal 
law Canada, however, endorsed the abdication by means of an 
executive order-in-council and the Canadian Parliament 
in the new session passed an one-clause bill altering the ^en solved 
succession to the throne in accord with the British Act. 

South Africa merely conveyed to London the assent of the Union, 
The Australian Parliament alone found itself in a position to 
adopt a resolution approving the Abdication Act on the same day 
as the passing of the bill at Westminster Be Valera took 
advantage of England’s difficulty by speedily putting through 
certain changes in the constitution of the Irish Free State But 
he promptly accepted the new king. The action of the different 
Dominions show the working of the Statute of Westminster '' 



CHAPTER XXI 


POWERS AND FUNCTIONS OF THE STATE 

Is the Stafe only a means to an end or an end in itself ? 

The Hindu philosophers of ancient India regarded the Rastra 
r the state as a great means to the realisation of the highest 
end To them the individual was an end m himself 


conception 

sta*te“ existence. The individual could realise himself in and 
^ through the state. Dharma, Artha and Kama, known 
as Trivarga could be attained through political discipline (Raja- 
dharma) and Moksha or Nirvana depended on the proper realisation 
of the worldly prospects of life."' 

The G-reeks considered the State as an end in itself. Aristotle 
compares the state to the human body and the citizens to the 
bodily organs, because the individual is not full and 
complete without the State. The individual, according 
to him, is not only as dependent on the state as a hand 
or foot IS dependent on the body, but also exists only in its life, 
and has no meaning or existence apart from its life. This con- 
clusion he states m the proposition that the “State is prior to the 
individual.’’ 

Hegel regards the State as a collective person, a majestic 
being, a sort of God whose thoughts are not our thoughts and 
whose ways are not our ways. The State has a mind 
Hegelian wMch IS moi'e real than the mmd of its members and 
thrstate°is "wHch works in history towards the fulfilment of its 
|™ysticai owm purpose. Individuals are merely its temporary 

^ ^ instruments, and epochs are but the revelations of its 

creative will. 

But there can be no rational justification for attributing such 
supernatural qualities of the state. The state is an organization 
created by the community, has no right and no welfare 
Jan®not‘be of ifs owu apart from the community The state is only 
instrument to serve the purposes of its members. 
Maciver has well observed that the Hegelians regard hu- 
manity as something more than men, nationality as something more 

Thtis says the M ahabharata 

I 

53Tn%r: II 
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than the members of a nation. They suggest that it is possible to 
work for humanity otherwise than by working for men, and to 
serve nationalit}’ otherwise than by serving the members of a 
nation. The Totalitarian State of Italy and Germany has adopted 
the Hegelian view of' the State to a certain extent. Thus says 
Mussolini, “We were the first to state, m the face 
of demo-liberal individualism, that the individual upholds the 
exists only in so far as he is wnthm the State and 
subjected to the requirements of the State and that, 
as civilisation assumes aspects which grow more and more com- 
plicated, individual freedom becomes more and more restricted. 

. . ..The sense of the State grows with the consciousness 
of Italians, for they feel that the State alone is the irreplaceable 
safeguard of their unity and independence ; that the state alone 
represents continuity into the future of their stock and their 
history ” A fundamental difference thus exists between the 
democracies and the dictatorial governments regarding the concept 
of the state. The ancient Indian tradition and our system of 
liberal education make it impossible for us to subscribe to the 
Hegelian view of the state. 

li. The ends or purposes of the State 

Aristotle justifies the state as a necessari agent for secuiang 
man’s truest happiness He conceives the truest happiness to 
consist in the complete rational exercise of one’s 
powers. Happiness is thus a different thing for beings 
differently constituted To the plant or to the animal it 
consists of the simple satisfaction of physical and material needs. 
To rational man, however, it means m addition to this, the proper 
exercise of all those artistic, ethical and intellectual faculties 
which belong to them as the highest products of nature. Such 
a life, according to Aristotle is possible only m that complex 
order called the state and this for three reasons : — 

111 the first place it is only through the establishment of a 
supreme political power that an orderly and peaceful existence 
IS rendered possible Beeondly, it is only m social 
and political life that there is furnished that diversity 
of interests and that variety of life which are essential to the 
complete life. Thirdly, the state is required for the men’s 
happiness m that it is through education and training which 
public life affords that there is created in the citizen the ability 
and the moral disposition to live the good life. 

Garner is of opinion that there are three different degrees of 
ends of the state namely — ( 1 ) the original and pri- 
mary, (2) secondary and (8) ultimate and highest. He object of 
observes . — “The original, primary and immediate end 
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of the state is the raamtenance of peace, order, security and justice 
among the individuals who compose it. This involves the establish- 
ment of a regime of life for the definition and protection of 
individual rights and the creation of a domain of individual liberty, 
free from encroachment either by individuals or by associations, 
or by the government itself. No state which fails to secure these 
ends can justify its existence ” The state is one of the many 
associations in the community. Each association pursues its ends 
or objects m its own ivay, but it is the state which gives a form of 
unity to the whole system of social relationships. It is the purpose 
of the state to deliver men from the grosser perils of competitive 
stress m the endless struggle of their self-centred pursuits. 

The secondary end of the state is to seciu’e national welfare, 
the development of the national genius and the national 
obieS:'^^^ life. The state must undertake to promote those 
common interests which can not be performed by mere 
individual efforts. 

The highest end of the state is the promotion of the civili- 
zation of mankind at large. If a state is bent upon 
aggrandising itself at the cost of other states it will not 
only inflict injury on others but also will ultimately do 
incalculable harm to its own citizens 


iii. Limits of political control 

It is necessary to discuss first what are the limits to political 
control, to know what things are outside the sphere of the state 
before we can understand the true business of the 
opinfo“°^ state. If the purpose of the state is to develop the 
personality of its citizens it must respect personality. 
With a view to fulfil that purpose the state should not seek to 
control opinion, no matter what the opinion may be. But the 
state should not tolerate any opinion which m’ges law-breaking, 
because the first business of the state is to maintain the 
fundamental order which finds expression m law. Such a restriction, 
however, does not jeopardise the liberty of opinion, because a 
man may denounce a law' to his heart’s content while still 
recognizing the duty to obey it. In pursuance of its purpose of 
developing personality, the state should not, according to 
Maciver, exercise the dangerous office of censor, “an office which 
treats men as though they were children ” 

The State can not turn all moral obligations into legal 
obligations. The sphere of morality is distinct from the sphere 
Morality political law'. There is one legal code for all, but 

moral codes vary as much as the individual characters 



of w Inch they are the expression. Sometimes it is seen that some 
religions or bodies ask the state to coerce those whom they 
themselves cannot persuade 

The state cannot directly change custom and fashion. Customs 
have not been created by the will of the state , and the state 
can not destroy the rooted customs of the citizens. 

The failure of the Sarda Act prohibiting child marriage 
shows that custom, when attacked, attacks law m turn. 

But the state can change the conditions of life out of which a 
particular custom had originated Moreover, m cases of clear 
necessity as for example m child sacrifice or the Sati rite, the 
state may adopt an exceptional remedy for a dangerous disease. 

The state cannot create culture, because the culture is the 
expression of the spirit of a people or of an age, 
and it is sustained by inner forces far more potent 
than political law. 

A clear understanding of the limitations of the power of the 
state is of paramount importance now-a-days, because the totali- 
tarian states of Russia, Italy and Germany have set 
before themselves the task of regulating opinion, creat- claim of 
mg new morality and evolving a new cultm*e. Under the 
First Five-year Plan m Russia the only subjects allowed morauty and 
to be treated in literature were planned socialism, Indus- culture 
trialization and collectivization of agriculture. But m 
1932 the rigours of censorship were relaxed. In 1937 on the 
occasion of the centenary of death of Pushkin, a revival of the 
literary classics of Russia was noticeable. Pushkin who had been 
denounced as “a writer of the nobility,” was recognised as the 
pm’e and abundant source of all Russian literature of the 
19th and 20th centuries 

IV. The Functions of Government 

The functions of government are classified by Garner as (1) 
essential, normal or constituent functions, which include those 
which must be performed by every government ; p2) 
natural but unnecessary functions which the state may ciassihcL 
leave unperformed or unregulated without abandoning 
a primary duty ; and (3) functions which are neither natural nor 
necessary ; these include those which may be performed by 
private enterprise at less cost. Examples of such functions are 
the conduct of railway traffic, and establishment of experiment 
stafions, liquor dispensaries, art galleries, banks, universities of 
learning etc. To call these functions neither natural nor necessary 
is simply pedantic. 
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A better classification has been suggested by Willoughby and 
wiiiough Grettel They have divided the functions of 
by^sdLsi- government into essential and optional The optional 
fication functions have again been subdivided into socialistic 
and non-socialistic 

“It is admitted by all,” says Willoughby, “that the state should 
possess powers sufficiently extensive for the maintenance of its 
own continued existence against foreign interference, 
Essentjai pi-ovide the means whereby its national life may be 
preserved and developed, and to maintain internal order 
including the protection of life, liberty, and property. These have 
been designated by the essential functions of the state, and are 
such as must be possessed by a state, whatever its’ form.” The 
functions necessary for the maintenance of peace and order are 
to provide for the protection of person and property, to fix the 
legal relations of the family, to regulate the holding, transmissions 
and interchange of property, to determine contract rights and 
liability for debt, to define and punish crime and administer justice 
in civil cases To carry out these functions funds are necessary. 
So the raising of taxation and the expenditure of revenue are also 
the essential functions of the state In order to protect the citizens 
against foreign aggressions army, navy, warships, ammunitions of 
war, arsenals etc , are necessary. It is, therefore, absolutely 
necessary to maintain these also. 

Optional functions are those which are performed by the state, 
not because their exercise is a piine qua non of the state’s existence, 
but because their public administration is supposed 
SncSoi advantageous to the public. They are such 

that if left m private hands they would either not be 
performed at all, or poorly performed. Of these functions some 
are non-sociahstic and some socialistic in character 

Non-socialistic functions are those which do not restrict the 
field of private enterprise and at the same time confer great 
benefits on the people. Examples of such functions are 
|ociaiistic the maintenance of scientific and statistical bureaus, 
the care of the poor and helpless, the protection of 
public health and morals, and the “conduct of various under- 
takings wffiich would be unprofitable as private ventures but 
W'hich are required by the common interest.” 

Socialistic functions are those wffiich can be performed either 
by private enterprise or by the government. Examples 
wtloni'" functions are the construction of railways, 

roads, bridges, excavation of canals, maintenance of 
markets, docks and piers, management of coinage, currency and 
banking operations. 
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These theories of the functions of goYernment were promul- 
gated under the influence of Individualist philosophy. Since 
the war of 1914-18 it has come to be recognised . that the state 
can not promote good life where there is vast inequality of 
income among the different classes of society It is necessary 
to bring about some sort of economic equality through the agency 
of the state The first business of the state, indeed, is to 
maintain order, but order does not merely mean 
prevention of confusion and chaos To insist on state’ 
order without any qualification is to make of the state ‘■welfare 
a ‘police-state.’ The true political conception of order 
extends to the protection of the weak against the strong. Protection 
'includes the establishment of a minimum standard of living, so that 
the mere requisites of health and decency shall not be denied to 
any merely because of the accident of birth or misfortune 'The 
state stands for the common interest of all. It must promote 
the common interest by protecting the consumer against the 
monopolists, the worker against the exploitation by capitalists, 
the small businessmen against the unfair competition of large 
scale business, and the ‘big business’ against the competition of 
the foreigner The modern state is no longer a mere ‘police-state’ 
simply maintaining law and order and protecting the life of 
citizens against foreign invasions and internal commotions. It has 
become in every country the ‘welfare state ’ It is now recognised 
by all schools of political ihmkers that the business of the state 
is to maintain order, not for the sake of order, but for the sake 
of protection, conservation and development. 

The state must protect the community against the encroach- 
ments of monopolists, against social disturbance and economic 
dislocation through economic crises, and against 
racial, religious and partisan pressure It should pro- intervention 
mote and develop the physical conditions of life by °^*^®^***® 
regulating hygienic requirements, and the housing, occupational, 
and recreational conditions of health. It should conserve and 
devise means for the utilization of the natural resources. With a 
view to develop culture it should establish national museums, 
assist scientific research and promote non-controversial cultural 
amis The interests of the community require that the state 
should promote industries, agriculture and commerce in such a 
way as to benefit all classes of citizens. Both the Laissez- 
fairist and the Collectivist agree that these are desirable business 
of the state, but they differ as to the method by which these 
results can be obtained Now we proceed to give an exposition 
of the views of these two schools 

V. The Laissez-Faire Theory 

Individualism as a political doctrine had its origin in the 
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latter part of the eighteenth century as a reaction against the 
evils of over-government in Europe. It was one of the lead- 
ing tenets of t,he Physiocratic school of economists that the state 
ought not to interfere with the economic activities of the people 
They demanded freedom of trade and industry. Adam Smith’s 
“Wealth of Nations” gave stimulus to the doctrine Later 
Growth of doctrine was defended by various other English 

in^vidua- cconomists, notably Cairnes, Eicardo and Malthus. It 
^ “ also counts among its sujiporters philosophers like Mill, 

Spencer and Sidgwick. These writers greatly emphasize the 
importance of the so-called private rights of property, life and 
liberty and hold that the province of government should be 
strictly limited to the protection of these rights. 

Mill maintains that “the sole end for which mankind are 
warranted individually or collectively, in interfering with the 
freedom of action of any of their number, is self-protection — 
that the only purpose for which power can be rightfully exercised 
over any member of a civilised community, against 
jiwticl 'Will* is prevent harm to others ” The G-erman 

writer Humboldt holds that the state should pursue no 
other object than that which the individuals can not pursue of 
themselves, namely, security. Spencer enunciates his famous law 
of justice in the following words ; — “Every man shall be free to 
do that which he wills, provided he does not infringe the equal 
freedom of any other man. 

It IS argued that consideration of justice requires 
that the individual shall be let alone by the State in order 
that he may realise fully and completely the ends of his 
existence. It is believed that every restriction upon 
restriction the free action of the individual tends to destroy his 
sense of initiative and self-reliance and weaken his 
responsibility and character. “The true end of man, 
or that which is prescribed by the immutable dictates of reason,” 
observed Humboldt, “is the highest and most harmonious 
development of his powers to a complete and consistent whole.” 
Over-government, adds Humboldt, not only diminishes freedom, 
but superinduces national uniformity and a constrained and 
unmatmed manner of action, by its tendency to reduce society 
to a dead level. The highest civilization, say the laissez faire 
individua- advocates, has been developed under individualism, 
m^efhigh- ^ system which has produced more material and 
csttypeof educational progress than could even have been 
produced under paternalism. 

The theory has been supported on the so-called scientific prin- 
ciples too. It IS in harmony with the principle of evolution. 
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It has been maintained that each individual should be left 
alone to work out his destiny, so that there might 
be the survival of the fittest. If the government does it leads 
not artificially prop up the weak, the unfit elements ofthefltte^st 
of the society would be automatically eliminated 

The upholders of Individualism put forward arguments also to 
show that the policy of non-interference is economically sound. 
Thus Cairnes observes . “Laissez-faire assumes that 
the interests of human beings are fundamentally the fj/son 
same, that that which is best for the interests of one ^nteTestb«t 
IS the best for others, that the individual knows his 
interests m the sense in which they are coincident with the 
interests of others and that m the absence of coercion he will m 
this sense follow them.” The Individualists believe that unres- 
tricted competition will enable the producers to produce at the 
least cost, the consumers to buy at the lowest price, and the 
labourers to dispose of their labour to the best advantage. Thus 
competition will develop the highest human possibilities by 
enabling each individual to do that for which he is best fitted. 

The Individualists also adduce many historical examples to 
show that the policy of excessive regulation by government 
has been mischievous and detrimental to the interests Go^g^nment 
of society Mill is of opinion that the great majority work meffi- 
of things are worse done when done by government 
than when done by individuals. History bears witness as to the 
attempts made repeatedly by the state to fix prices of food and 
clothing and of many other commodities, to regulate the wages of 
labour and restrict certain trades exclusively to members of the 
guilds. The extent to which the governing classes interfered 
with the freedom of industry and the mischief which that inter- 
ference produced were so remarkable, as Buckle puts it, as to 
make thoughtful men wonder how civilization could have advanced 
m the face of repeated obstacles. 


Lecky summarises the disadvantages of governmental inter- 
ference in the following words . — “There is the weakening of 
private enterprise and philanthropy ; a lowered sense 
of individual responsibility ; a diminished love of free- tages of 
dom ; the creation of an increasing army of officials, tSiT^erferi 
regulating m all its department the affairs of life ; the 
formation of a state of society m which vast multitudes depend 
for their subsistence on the bounty of the state All this cannot 
take place without impairing the springs of self-reliance, inde- 
pendence, resolution, without gradually enfeebling both the 
judgment and the character. It produces also a weight of taxa- 
tion which, as the past experience of the world abundantly shows, 
may easily reach a point that means national ruin.” 
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Against these attacks on the policy of state regulation and inter- 
ference it may be pointed out that the state is not a 
necessary evil and that the functions of the state are 
heipa^nF*^'* merely repressive in character. According to Speu- 
protect the cer the assumption by the state ot the right to enforce 
sanitary regulations, as for instance, those of drainage 
and of preventing the spread of contagious diseases, would 
be unwise He bewails the interference of the state m the 
regulation of factory labour and employment of women and of 
children and condemns even the monopolization by the state of 
the sole right of coining money But it is obvious that m matters 
of compulsory education, sanitation and the like, the very persons 
upon whom coercion is needed are least qualified to judge 
the value of the conduct such compulsion demands These 
people do not know their interests and must be compelled, m the 
larger interests of society to conform to certain regulations. 

The chief fault ot the Laissez-faire advocates is that they 
belittle the benefits conferred by the state and extol individualistic 
enterprise by exaggerating the evils of state regulation In short, 
they over-emphasize the importance of the man at the expense of 
the group 

The arguments of the Laissez-faire theorists are based on the 
past mistakes and abuses of the Government “It is however 
Mistakes wholly wrong to take the position,” as Garner has put 
may not be it, “that because governments made mistakes in the 
repea e because tlieii* agents have sometimes abused the 

powers entrusted to them, they can not be trusted in the future.” 

The state is not necessarily hostile to freedom ; an extension of 
state activity does not imply that the liberty of the individual 
Tbc State is destroyed Under well-organised and wisely 

not\os“tiie directed state action individuals find ample scope for 
to ree om development of their moral, physical and intellec- 

tual capacities. The state helps to increase opportunities and 
thereby develop individual’s latent abilities. 

Moreover, genuine competition is possible only where the con- 
testing parties possess comparative equality of strength. If they 
Competition nuequal in strength, as m the case of the struggle 
presupposes betwceu Capital and Labour, the weaker party would 
equality simply ci'ushed out of existence. As regards the 

pseudo-scientifi-c argument of survival of the fittest, it may be 
pointed out that the policy of allowing the physically weak or 
educationally backward people to be ruined is manifestly abhor- 
rent. The struggle for existence does not lead to the survival of 
the fittest in the highest sense of that word. 

In conclusion we raa^ state that as industrial society develops 



and increases in coherence and complexity, the social interests 
— those alfecting the people m general — will become 
more numerous and important and an enlightened interest to 
policy Will demand the subordination of the individual nate'^to'^*’ 
interests to the common welfare of the community 
But this does not mean that the individual should 
subordinate all his purposes to the state A wide opportunity for 
purely voluntary grouping of individuals and for the constant 
making and adapting of associations as new common purposes 
develop, is essential to })ositive realisation of the common good. 

VI. Break-down of the Laissez-faire Theory 

In the latter part of the nineteenth century technical revolution, 
standardization of products, scientific management, and organi- 
zation of marketing increased the scale of business 
organization. A.b the size of firms began to increase, 
some measure of monopolistic control was assumed by 
them. This weakened the economic ] lower of the consumer. But 
at the same time the extension of democratic principle was vesting 
the consumer with political power The consumer now demanded 
that the intervention of state should not be confined merely to 
negative control like the passing of factory accs but also be applied 
to the positive promotion of economic ends The attempt to 
maintain a clear line of demarcation between economic and political 
affairs, on which the doctrine ol Laissez-faire rested, became 
thus impracticable. 

Jevons and the Austrian school of economists gave a new 
orientation to the Laissez-faire theory They do not hold like 
Adam Smith and Eicardo that the self-interest of each ,, 

1 ‘ onen- 

producer makes for the maximum production of 
economic values. They argue that the free play of fairl 
consumers’ demand under a competitive system leads to 
the production of goods and services in such a way as to create 
the maximum sum-total of liuman satisfactions They dislike 
state intervention because it interferes with the free expression of 
consumers’ demand by altering the condition.s of supply and price. 
The basis of the new Laissez-faire theory, is that the consumer is 
the best judge of his own satisfactions, and that these are 
measured by the prices wdiich he is prepared to offer for the 
various goods put forward for sale But if inconres of consumers 
are unequal the price-offers are not measures of equal satisfaction 
expected by them ; and hence the fiee play of consumers’ 
demand cannot result in the maximum sum-total of 
satisfaction The state, therefore, should aim at a re- 
distribution of incomes through legislation, setting up 
a minimum wage or through highlv progressive system of 
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taxation. Even when there is a satisfactory distribution of income 
within the community, the state has to intervene in raising the 
price of such articles as alcoholic liquors, the excessive consumption 
of which is not at all desirable and in reducing the price of 
articles like water. 

Moreover, in the modern industrial world, where there is an 
increasing tendency towards combination among producers of al- 
Price i3iost every type, price-fixing has become more and more 

fixed by a function of production rather than of demand. In the 
producers afticles whose demand is elastic, the combination 

of producers fixes the price by adjusting the quantities of goods 
which they place on the market to their knowledge of the 
condition of consumer’s demand The state has therefore to 
regulate and. control the combination of producers m the interests 
of consumers. It is now being recognised that any state m which 
the economic sphere is left largely uncontrolled is necessarily a 
class society tilted to the advantage of the rich. Such a state, 
therefore, lacks that necessary basis of unity which enables men to 
compose their differences m peace. At present there seems to be un- 
avoidable necessity of government regulation — whether 
fntitvrention the iiitei'ests of luanufacturers, growers, workers or 
unav^fdabie consuiuers — of commercial, financial and industrial 
relationships. To-day the consumer appeals to the 
state for protection against monopoly, the worker demands safe- 
guards for labour, the small businessman cries out against unfair 
competition while ‘big business’ seeks tariffs against the foreigner. 
The state feels the constant impact of opposing economic forces. 
It can not stand still. It must enforce regulation, but the 
regulation may be effected either under Capitalism or 
under Socialism. 


VII. State Regulation under Capitalism 


We find democratic states like the U S. A., under the guidance 
of President Roosevelt and France under the Leon Blum ministry 
as well as Fascist States like Italy and Germany alike 
undertaking economic planning while retaining the 
competition fi’amewoi’k of capitalism. All these states are trying 
to regulate by means of a comprehensive plan all the 
vital matters which have m the past been settled by individual or 
group competition. According to their plan, competition is to be 
eliminated but the ownership and management of majority of 
industries are to be left m private hands. The state, however. 


Compreh.en- 

regulation 


through appropriate organs is to decide how much of 
each kind of goods to produce, what prices to put upon 
them, what pay to accord to their producers, how 


much to set aside for capital accumulation, and how much to 
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devote to immediate consumption. The difference of such a system 
with Socialism is that it seeks to preserve the existing class- 
divisions and inequalities of income by maintaining private 
ownership m the means of production 

Prof G. D. H. Cole thinks that capitalist planning is a highly 
paradoxical idea If the state directs production according to a 
comprehensive plan the capitalist shareholders and 
directors become superfluous and functionless because Dilemma m 
they remain no longer even nominally responsible for piann^/ng^^" 
directing the course of production and investment. 

According to him, “the fatal weakness of controlled capitalism is 
that, moving still within the orbit of the profit system, it is 
compelled to subordinate its use of the available factors of 
production to the exigencies of private profit-making This 
causes it to look with very different eyes on the two ‘key’ kinds 
of income — profits and wages. For, whereas profits appear to it 
as an undiluted good — the stimulus par excellence which causes 
production to be undertaken — as well as a necessary element in 
the available supply of purchasing power, wages on the other hand 
appear to it evil as well as good They are good, in that they 
are a form of purchasing power, necessary to create a demand for 
the products of industry ; but they are also bad, m that they are 
a cost which the businessman has to incur, and therefore a 
deterrent to production. For it inevitably seems to the business- 
man that the higher the wages, the less is the prospect of profit, 
and the smaller the incentive to expand production to the furthest 
point compatible with the supply of productive resources.” 

From the stand-point of pure theory it seems that the 
argument of Prof. Cole is unassailable. But it can not 
be denied that Germany, Italy, and the U S. A. capita;L*tic 
have been able to increase their productive capacity 
tremendously even within the framework of Capitalism 


Vlll. Socialistic or Collectivist theory of Functions of the State 

While the Individualist wants to restrict the functions of the 
state to the narrowest possible limits, the Collectivists or Socialists 
hold that the government control of the means of collectivism 
production and distribution is essential to the welfare and 
of individuals and society. The term Collectivism has 
been used as the general concept of which Socialism, Communism 
and Anarchism are special variants. Collectivism seeks to place 
under the control of the state not only the economic enterprises 
of individuals, but also the activities of a multitude of economic 
groups, corporations and monopolies, trade-unions and co-opera- 
tive societies and leagues of producers and traders. The term 
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Sociaiism has left a deeper imprint on the public mind than 
Collectivism Socialism implies an organisation, which by substi- 
tuting collective or government control and ownership for indivi- 
dual ownership and management of the instruments of production 
and distribution, aims at securing the general well-being as 
distinct from the benefit of the fewv In other words, they con- 
tend for a maximum rather than a minimum of government. 
There are different schools of Socialism, but all schools equally 
agree that the task before Socialism, is not merely economic 
reconstruction, but also educational, ethical and aesthetic reorga- 
nization of society 

The Socialists claim that the economic needs of the community 
will be accurately estimated under Bociahsm and the available 
land, labour and capital carefully apportioned, so that ]ust the 
quantity of each kind of goods required will be produced The 
duplication of plants and the excessive production of 
fwi°i™gcan particular goods, now so common, will be avoided ; 
taken*^^"' expeiises of advertising and competitive selling 

will be saved, and finally, the production of goods that 
are harmful rather than beneficial to those who consume will be 
suspended. Unrestricted competition, says the opponents of 
Individualism, begets overproduction, cheap goods, unemployment 
and lower wages The only remedy lies m the abolition of com- 
petition and substitution of co-operative principle, under which 
equality of opportunity and equality of reward will be secured. 

Man being naturally weak and inclined to depravity, he needs 
to be guided and aided by the state and protected against his own 
inherent frailties. According to the Individualist 
prohibition theory of the function of government, the state should 
not interfere with the drinking of wane by individuals 
at their owm home. But the Collectivist theory of function of the 
state makes it imperative on the government not only to control 
but also to prohibit drinking altogether under certain circums- 
tances The benefits of a programme of prohibition are so far- 
reaching for national w-elfare m India that the government should 
not hesitate m interfering wuth the so-called rights of individuals 
to get drunk Dr. P. J. Thomas of the Madras University has 
described the results of introduction of Prohibition in Salem 
District m the following words • “The spending power formerly 
used for drink has been devoted largely for a more varied and 
adequate diet, better clothes, and more amusements. There has 
been a significant change m the items of food used by the work- 
ing classes. The expenditure on tea and coffee, vegetables, curds, 
ghee, oils and meat has increased. The whole of the extra 
spending powder, however, has not been used for immediate con- 
sumption ; several of the former drinkers have saved sums for 
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purchasing ornaments and brasswares and for paying debt. 
Borrowings among labourers have been less this year, largely 
due to the banishment of drink from marriage and other feasts 
This will have healthy reactions, specially among agriculturists ” 

The doctrine of Socialism, moreover, is m harmony with the 
organic theory of the nature of the state, m accordance with 
which the state is to be regarded as an organism and not a mere 
aggregate of individuals. Finally, it is argued by 
the Socialists that the state has already abolished ownershipis 
competition m certain fields Government manage- 
ment and control of postal service, coinage, telegraphs, railways 
and other industries of a public nature have all shown the 
triumph of state management over individual management. 
Why should the state not go further and occupy the entire field. 
Collective ownership is supposed to be more democratic and its 
advocates claim that it is the only system under which a full and 
harmonious development of individual character can be secured. 

The Collectivists, however, over-estimate the capacity of the 
state. If the state owns and manages the means of production, 
the difficulties of administration would be enormous. Such ques- 
tions as the apportionment of labourers among the various 
departments of industry, the assignment of values to capacity 
products and to labour, the quality of goods to be ofCovem- 
produced, the relative proportion of capital goods to “ffldaisis 
consumers, can be solved only by men of highest 
administrative ability. It is not easy to find such men. More- 
over, serious dangers would arise because of the opportunities for 
corruption, intrigue and personal spite The state might be also 
reluctant to take risks of trying new experiments. 

Besides the objections to Socialism on economic grounds, there 
is a strong political argument against it. It will greatly restrict 
individual freedom, and thereby bring deterioration of 
individual character. ‘Tn the absence of all self- mlwiluaf 
interest and incentive” observes Garner, “individuals 
would have to be disciplined and driven to the discharge of 
their duties, and m the place of freedom we should, according 
to some writers, have virtual slavery.” But it must be pointed 
out that though the argmnents against a complete scheme of 
Socialism are strong, yet all modern states have assumed 
many Socialistic functions 

Eegarding the merits of the Individualistic and Socialistic 
theories of state functions we may say that neither to-da\ 
represents the generally accepted view of sphere and SSItfo^s 
duty of the state or the actual practice. At no point 
is it possible to detect a hundred per cent Individua- 
lism untouched or unmodified by Socialism or a hundred 
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per cent Socialism, supremely indifferent to the impacts of 
Individualism and its counterpart, Capitalism The question of 
deciding what the state should and what it should not do is one 
which must be determined by the nature and circumstances of 
each individual case. 

Prof. G-arner has rightly pointed out — “If any general rule 
may be formulated, it must be deduced from a consideration of 
the question whether the purpose of state intervention in a given 
case IS for common good” and “whether it can be done without 
doing more harm than good ” If a purpose is likely to be better 
served under state action than under private enterprise, “no 
valid objection can be raised to it because it violates some 
abstract principle of individual liberty or some doctrine of 
natural rights”. 

IX. Collectivist Activities in Modern States 

The policy of Laissez-faire or non-interference of the state led 
to such abysmal misery of the workers in all the industrial 
states, that the conviction has now grown that govern- 
consepen- meuts should take a greater and ^’eater share m order- 
LMssez-faire ing the ecouoimc welfare of society. Collectivism or 
policy Socialistic control of some industries is now a well- 
established form of business organization. The state has taken 
control of those industries which are of vital interests to the 
nation. Thus all national states own and operate their own 
postal system, and most of them the whole or part of their railway 
systems and forest lands. The manufacture of arms and ammu- 
nitions is also under state control in most of the states. In 
Eussia the state is managing all industrial estabhsh- 
ments and many agricultural farms Besides these 
industries under state control, many municipalities own 
and operate their own octopoid industries. There are 
some eases in w^hich the state does not owm and control the 
business but directs it. Such are the Federal Eeserve Board 
and the Inter-state Commerce Commission m the United 
States. 

The State has taken the weak and the poor under its special 
care. The welfare of the poor man and the labourers has been 
the object of a host of Factory Acts — regulating hours 
of employment, enjoining safe and sanitary 
conditions of work, appointing factory inspectors, and 
fixing minimum rates. Laws have also been passed 
securing better housing and sanitation to the poorer classes 
The establishment of extensive free education and granting of free 
medical benefits are regular features of every modern state. 
There are also national insurance schemes for sickness and 
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unemployment and old age pensions in most of the progressive 
states of the west. The state is taking a special interest in 
promoting commerce and industries by imposing protective duties 
and granting bounties. 

The state m all the modern countries is carrying on vast work 
of constructive enterprise whose benefits will be shared by future 
generations It is enforcing town-planning so that 
the sprawling, ill-built, congested cities might no longer constructive 
disfigure the face of the country. It is taking steps to 
conserve the forest resources and to enhance their beauties. 
It is carrying on fruitful experiments on irrigation, the utiliza- 
tion of the soil, the breeding of plants and animals, the control 
of insect pests Many provincial governments in India are en- 
forcing a scheme of consolidation of holdings and in near future 
will undertake crop-planning Every civilised government is 
trying to mitigate the severity of economic fluctuations by its 
control over currency, credit and its own expenditures. Economic 
planning with a view to make each country economically self- 
sufficient has become a regular feature of the 
programme of almost all the states of the present day. pilnnhfg 
The Soviet Government is carrying out its third Five 
Years’ Plan with the aims of increasing the total material wealth 
in the country and of insuring general prosperity for all citizens 
to a more or less equal degree. The Nazi Government in 
Germany carried out a plan to promote the economic nationalism 
of a military state. The whole plan was based on war-time 
economy — the production of the weapons of destruction and 
defence, and the security of war supplies like cloth, food, chemi- 
cals and raw materials. The plan of the Fascist Government m 
Italy was modelled on similar lines with minor modifications. 
The Roosevelt Plan in America aimed at regulating the distribu- 
tion of national dividend between the various factors of production. 
The profit motive in industries was limited with a view to effect a 
more equitable adjustment of national income and to subordinate 
individual interests to the needs of the community. Every kind 
of planning presupposes a complete control of the planning 
authority over all factors of production and over the fiscal policy 
of the State. 

In India the Congress Working Committee resolved on the 25th 
July, 1938, that an expert committee should be appointed 
“to explore possibilities of an All-India industrial plan.” 

In pursuance of this resolution the National Planning National _ 
Committee and its various sub-committees have been 
appointed. But in India the Congress has at present 
authority over eight provinces only It has no control over the 
Central Government, which alone can regulate fiscal and mone- 
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tary policy. Under the present circumstances the idea of carry- 
ing a National Planning seems to he premature. 

X. Functions of Government in War-time 

The Pluralists regard the state as one of the associations of the 
community and hold that like other associations its power should 
be relative to function. The state, m their opinion, should 
not exercise powers which may overwhelm other aspects or asso- 
Absoiute ciations, like the church, trade union, cultural institu- 
of staTenr fulfil other functions. But in the time 

ustrateVin of wai’ the State does exercise the power of life and 
war time not ouly ovei’ individuals but also over all associa- 

tions existing within its jurisdiction. “In declaring war,” observes 
Maclver, “the state puts a particular political object above the 
general ends of the family, of the cultural life, of the economic 
order. To secure this purpose the state disrupts the family, 
breaks the fraternities of science and art, confounds the church, 
profoundly disturbs the economic system, rums the commerce of 
nations, surpasses all cultural influences, and inculcates a mora- 
lity of violence, robbery, falsehood and murder, as between its ■ 
members and those of its enemies, which is the direct contradic- 
tion of that on which society is founded.” 

During the War of 1914-18 Governments m all the belligerent 
states exercised strictest control over every aspect of life. 

Similar regulation and control have been effected now ' 
on the oil the outbreak of the present war. Governments in 
Governmeni belligerent countries are directing and controlling 
production in almost all the industries with a view to 
make the best use of the available workers and materials. In 
Germany, the Nazi Government has forced women and children 
to work for more than ten homrs a day and has prohibited the 
consumption of many of the necessaries of life and decency like 
milk, butter and soap. If the war continues for a long time it is 
pretty certain that even in India restrictions will be put on the 
consumption of articles like coal, petroleum, iron and steel wares 
etc. War makes it impossible for a Government to adhere to the 
Individualist Theory. 



CHAPTER XXII 

MODERN TRENDS IN POLITICAL THOUGHT 
AND MOVEMENT 

I. The State in Socialist and Fascist Theories 

Many influential schools of thought m the modem world are 
seeking to transform the character of the state radically. The 
Socialists as well as the Fascists are dissatisfied with 
the traditional philosophy of the state. Both the fiimng° 
schools denounce the maptness of legislatures of demo- 
cratic countries for dealing effectively with questions of commer- 
cial, financial and industrial relationships. But they differ funda- 
mentally in their ideal of the state. The Fascist Governments of 
Italy and Germany believe in centralization of authority which 
will lead to the establishment of the Totalitarian State They hold 
the state to be omnipotent and as such capable of regulating 
every aspect of social life including national economy, art, religion, 
culture and education The .Soviet Government in Russia 
professes to set up dictatorship of the working class, while the 
Fascist Government does not dispense with the_ capitalist class ; 
but in practice the state in Russia had proved to be as much 
Totalitarian as it is m Germany and Italy. 

There are different schools of Socialism and these schools differ 
largely in their attitude towards the state. State Socialism seeks, 
to establish state^pwnership of the means of production 
and state mntrql of fufure production Gruild Socia- fheorieV 
lism, 'Syndicalism,’ and Industrial Unionism may be 
trej,]^d as types of co-operative Socialism which distrusts the state 
and fears the over- development of bureaucracy. T^y would like 
to base the industrial system upon the organization of indepen- 
dent producers. 

In the view of Marxian Socialism the state is simply an 
organ of economic exploitation. Marx holds that the state is a 
new institution, unknown m the feudal age. In the , . 
opinion of Engels the modern state is nothing more away of the 
than a committee for the administration of the consoli- * ^ 
dated affairs of the bourgeois class as a whole.” B.oth Marx and 
Engels believe in the theory of the withering away of the’ state, in 
course of time. They explain the process of withering away of 
the state thuk ‘'We are now rapidly approaching a stage of 
evolution m production, in which the existence of classes has not 
only ceased to be a necessity, but becomes a positive fetter on 
production. Hence these classes must fall as inevitably as they 
once arose The state must irrevocably fall with them. The 
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society that is to reorganize production on the basis of free and 
equal association of producers will transfer the machinery of state 
where it will then belong : into the Museum of Antiquities, by 
the side of the spinning wheel and the bronze axe.” In Russia, 
where the society is being built up largely according to the 
Marxist philosophy, the state is not showing, however, any sign 
of withering away. Stalin believes that the withering away of 
the State can not take place in the near future 

We have to day at one end of the scale the conception of the 
Totalitarian state, on the other that of Anarchism. Anarchism 
Anarchism histoncal state to be the ultimate source of 

exploitation and maintains that no reasonable social 
order can be established without its total destruction. But under 
the stress of post-war circumstances Anarchism, Syndicalism and 
Guild Socialism have lost much of their hold on the mind of the 
people. A fight to the end is now being fought between Demo- 
cratic States and the Totalitarian States. 

11. Dictatorship 

Dictatorship as a form of Government has assumed great 
Importance iinpoi’l^nce lu receut years. If England, France and 
Dictetoriai democi’atic governments, 

form of Russia, Italy and Germany are governed by Dictators, 
government Other important states which have forms 

of government closely approaching dictatorship 

The term Dictatorship, m the constitution of the Roman 
Republic, signified the temporary possession by one man of 
Contrast unlimited power, a tiusteeship ' regarded as necessary 
^nci^nf to_e.naLble the state. ,t.o_ weather a crisis. Dictatorship 
nfcTators modern times differs from ancient Roman Dictator- 
andmodern ship in two important respects. ITo_Dic^t_or in ancient 
ictators Rome held power for more than six months ; whereas 
modern Dictators are exercising power during their whole life. 
In Rome the office of Dictator was bestowed m solemn, legal 
fashion, and at the end of the period of office, the Dictator had 
to give an account of his stewardship. A Dictator m modern 
times seizes power through a Gotqj d’etat and later on legalizes 
the new situation by decreeing new constitutional rules, which 
the people are persuaded or intimidated into ratifying by plebiscite. 
The Roman Ctesars in Imperial Rome exercised personal and 
military Dictatorship, while Stalin, Hitler and Mussolini assert 
that they do not rule for their own pleasure but for the good of 
the people. 

Dictatorship finds suitable soil for its growth in a country 
where the people have not been trained m the art of democratic 
goverhihGnt. In such a country when either economic depression 
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or political or social chaos exists and the existing govern- 
ment .cannot restore tolerable conditions, Dictatorship 
does^nse. The War ot 1914-18 had imposed military 
discipline , and the concentration of antlionty as required ’ 

for milrtary^pnrposes accustomed men to expect public problems to 
be 'sblyed by the decision of an arbitrary authority/ When the mili- 
tary discipline was removed after the war, anarchic self-indulgence 
prevailed in the countries which had no long-standing democratic 
tradition Moreover, problems ot unprecedent difficulty with 
regard to maintenance of law and order, distribution of land, 
redistribution of burden ot taxation, currency inflation, dis- 
organisation of industry and consequent unemployment on a 
large scale demanded quick solution Under such circumstances 
the people would welcome a strong man who brings order and 
settles matter not by counting majorities but by his own fiat. 

The modern Dictator retains all power m his own hands indeed, 
but he never omits to win popular support. Each Dictator has the 
party behind him. The basis of the party is gradually 
widened indeed, but it is not the party which devises fuppi?t 
policy. Article 4 of the Statute of the Fascist party, 
promulgated on the 28th April, 1938, defines the duty 
of the Fascist as being ‘to believe, to obey and to fight.’ In 
Germany, the Nazi party has become “a corporate body of 
public law” since December, 1933. The party is entrusted with 
the task of “generating always anew the ideological energies of 
the Third Eeich from the substance of the National Socialist idea, 
of instilling them into the national community with the aid of 
propaganda and education, and of infusing them into the govern- 
mental body through a comprehensive system of offices interlock- 
ing party and state ” The party is absolutely servile to the Leader, 
Herr Hitler, who alone “knows the right direction.” Hitler’s 
dictum is . “Authority from above as the result of leadership con- 
scious of its responsibility, confidence and discipline from below ” 

In Bussia the Communist Party has been recognised as the 
decisive factor m the Constitution of 1936. Article 141 of the 
Constitution declares • “The right to nominate candi- 
dates is allowed only to social organizations and workers’ 
association , that is Communist Party organizations, 
trade unions, co-operatives, organizations for the youth, cultural 
societies.” The Communist Party is under the control of Stalin, 
who is known as “the Leader of the World Proletariat.” The 
Ccimmumst Party again controls Soviet Parliament and the 
Parliament as well as the Executive are under the thumb of Stalin. 
This IS illustrated by the speech of Molotov in the Soviet Parlia- 
ment on January 19, 1938, when he said • “In all important 
questions, we, the Council of the People’s Commissars, shall 
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ask advice and instructions from the Central Committee of the 
Bolshevik Party and, m the first instance, from Comrade Stalin.” 
It is to be noticed that Stalin is not a member of the Council 
of the People’s Commissars of the U. S SB., which is the 
Cabinet of Soviet Eussia. 

Parliament has been reduced to impotence in every country 
under a Dictatorship. Parliament with two Chambers — the Coun- 
cil of the Union and the Council of Nationalities — has 
o^Parha”" been set up in Soviet Eussia under the constitution of 

Soviet Parliament can be 
judged bj the facts that there was no contest' m the 
election of candidates to the Parliament and that when it met 
for' the first time on January 12, 1938, all votes, without 
exceptions, were unanimous and without even a single absten- 
tion. Moreover, the Praesidium of the Supreme Council, the 
Highest administrative organ is entrusted with the function of 
interpreting and modifying the laws passed by the Parliament. 
In Germany, the Parliament or the Eeichstag enjoys, only advisory 
functions Similarly m Italy, Parliament is called upon at need 
simply to ratify legislation already approved by the effective 
governing institutions. 

In Parliamentarv countries the freedom of speech and of 
organization and peaceful agitation have been regarded as essential 
within certain limits to the conduct of public business. 
But iu the Dictatorial system, organization of a rival 
party and agitation against government measures are 
not allowed at all. Those who accept the underlying policy and 
principles of the dominant regime can of course speak freely, 
but they must do so within the framework of the party 
organization and must be prepared to accept without further 
question any decision reached collectively by the party. The use 
of a large number of spies to detect any attempt at opposition 
to its policy is another characteristic of Dictatorship 

The system of representation m the Dictatorial states is different 
from that prevailing in the - Democratic states Both m Italy 
and m Germany individual as such Ts not represented because the 
aim of Nazism and Fascism is not to give the individual citizens 
the power to make their influence felt m the determination of 
public policy. In both the systems there is an attempt to orga- 
nize all the various functional groups within Society in subordi- 
nation to the political State as the organ endowed with the 
overriding function of co-ordination and control. 

The most important characteristic of the dictatorial state is 
its totalitarian conception In Eussia as WelFas in Italy' and Ger- 
many it is held that the state is not only sovereign in a legal sense 
but has also the function of regulating every department of social 
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life — education, religion and art as well as capital and labour 
and the whole national economy. In democratic states there is 
a clear line of demarcation between ‘things that are Caesar’s’ 
and ‘things that are not Caesar’s.’ 

III. Dictatorial Tendency in India 

India is not a full-fledged sovereign state. It is not possible, 
therefore, for any one to seize and exercise dictatorial authority 
m the sense in which Stalin, Hitler and Mussolini are exercising 
it. But there are some tendencies to Dictatorship in the Political 
life of India. If these tendencies are not controlled and counter- 
acted in time it is likely to establish its regime when India 
attains perfect autonomy. 

India IS suffering from acute economic distress. The masses 
are illiterate and disorganised. Under such circumstances it is 
quite natural for us to look up to one single individual, who by 
the magnetism of his personality has been able to secure a large 
following, for setting right all our economic and political 
problems. The Congress, which has championed the cause of 
Indian independence claims to be the only political organization 
of the people. Under its banner industrialists and peasants, 
millowners and socialists, illiterates and intellectuals, communists 
and conservatives sink their individual political and economic 
differences m the interests of the broader cause of constitutional 
freedom. Such an organisation may develop into the one single 
party in the state ]ust like the Communist party in Eussia, 
Nazi party in Germany and the Fascist party in Italy. 
S], C. Eajagopalachariar, Premier of ’Madras, in his Y. M. C. A. 
Annual Dinner speech at Madras in 1939 observed that • “There 
is no Party which we consider as our Opposition which is likely 
to be capable of and willing to take up the Government from 

the Congress The Congress was not started to take over 

party government. It was formed, it was nurtured, it has been 
constituted to take over the Government from a foreign power, 
not the Government from any other party m the country ” It is 
not unlikely that when India gets self-government and when the 
Congress is able to bring the Muslims within its fold no second 
party will he tolerated. 

In the Congress itself Mahatma Gandhi holds a position not 
unlike that of Stalin m the Communist party. Stalin is not a 
member of the Eussian Cabinet, yet he is consulted first about 
every question of any importance. Similarly, Mahatma Gandhi 
is not a member of the CongTess Working Committee, yet his 
decision is final m all matters relating to the Congress. The 
Tripuri session of the Congress (1939) has voted him to the 
position of the Dictator by passing the following resolution . 
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“In View of the cntical situation that may develop dinang the 
coming year and in view of the fact that Mahatma G-andhi 
alone can lead the Congress and the country to victory during such 
crisis, the Committee regards it as imperative that the Congress 
Executive should command his im/phcbt conjidence and requests 
the President to nominate the Working Committee m accor- 
dance with the wishes of Gandhi ji.” 

But it would be wrong to say that there is any definite Fascism 
or Dictatorship at present m India. Fascism has been defined as 
the Dictatorship of finance-capital supported by petty bourge- 
oisie and such workers as can be successfully deceived. In India 
the larger banks and the largest capitalistic concerns are in the 
hands of foreigners These foreign concerns can not be 
discriminated against even by the Central Government under the 
Constitution of 1935 The Congress has no control or influence 
over them. For carrying on the national struggle Mahatma 
Gandhi has been vested with almost dictatorial power so far as 
merely the Congress policy is concerned. The Congress has 
recently punished some Leftists by not allowing them to hold 
any elective post for two or three years indeed ; but this does not 
amount to Dictatorship in the sense in which it is used in 
Eussia, Italy and Germany. Acharya J. B. Kripalim has rightly 
pointed out that * “Here is a dictatorship that dictates, rules and 
crushes without police, without an army, without machine guns, 
guillotines, gallows, jails, concentration camps, volcanic islands, 
third degree methods or even a bottle of castor oil.” 

IV. The Totalitarian State 

It has already been shown Dictatorship is an expression of a 
new conception of the state which is known as the Totalitarian 
State. Though there are many points of difference 
FndToSp^ between Communism on the one hand and Fascism 
tanan State aud Nazism on the other, yet the}'’ all alike pm their 
faith on the Totalitarian State. The totalitarian view 
of the state is that the state is absolute and omni-competent 
Every phase of man’s life including art, culture, morality and 
economic activity is within the jurisdiction and under the control 
of the state. 

The fullest expression of the totalitarian conception of the 
State is found in Mussolini’s book “Fascism”, m which he says : 
Views of “Anti-mdividualistic, the Fascist conception of life 
Mu|soUm stresses the importance of the State and accepts the 
^ individual only m so far as his interests coincide with 
those of the State, which stands for the conscience and the 
universal will of man as a historic entity. It is opposed to 
classical liberalism which arose as a reaction to absolutism and 
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exhausted its historical function when the State became the 
expression of the conscience and will of the people. Liberalism 
denied the State in the name of the individual , Fascism reasserts 
the rights of the State as expressing the real essence of the 
individual. And if liberty is to be the attribute of living men 
and not of abstract dummies invented by individualistic liberalism, 
then Fascism stands for liberty, and for the only liberty worth 
having, the liberty of the State and of the individual within the 
State. The Fascist conception of the State is all-embracing , 
outside of it no human or spiritual values can exist, much less have 
value. Thus understood, Fascism is totalitarian, and the Fascist 
State — a synthesis and a unit inclusive of all values — interprets, 
develops, and potentiates the whole life of a people ” 

Totalitarianism thus claims that individuals are not end in 
themselves , the State alone is an end m itself. It is m and 
through the State that individuals can find the fulness 
of their life and true freedom. Individuals like cells ofTotaiita- 
m an organism are merely free to discharge the ‘ 
function assigned to them by the State. The natural corollary 
from such a conception is that there can be no civil liberties like 
the right of free speech, free assembly, free press and free and 
fair trial in a Totalitarian State. Every aspect of life and activity 
of the individual as well as of social, economic, cultural and even 
of religious groups is regulated by and m the interest of a mysti- 
cal entity called the State 

In Germany the Nazi State is equally totalitarian with 
slight ideological difference. Mussolini extols the state, but 
Hitler has denounced the Hegelian deification of the . 
state and declared at the National Socialist Party 
Congress in 1934, “We command the State”. The 
last resort of authority is not the state but the party and its 
Leader. Such a claim, however, does not bear any philosophical 
scrutiny. In any case it is the Nazi Party or the State which 
seeks to control every aspect of life of the German people The 
Propaganda Ministry under Pr. Goebbels exercises strict control 
over the National Chamber of Culture, which is the exclusive 
legitimate representation of all those Professional associations 
whose members are engaged in literary production, newspaper, 
work, broadcasting, the motion-picture industry, theatrical and 
musical performances, or the plastic arts, whether as employers, 
employees or independent artists. The Propaganda Ministry 
also controls the German Academy of Politics, the Council for 
Commercial Advertising, the National Travel Committee, and the 
National Broadcasting Company. 

If Mussolini deifies the State and Hitler subordinates it to the 
party, Karl Marx, who has largely shaped the ideology of the 
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Soviet State, held that the State would die or wither away 
Communist rapidly after the assumption of political power by 

view™on the Proletariat. Lenin, however, held that the death 
of the state will not be so rapid According to him the 
total decay of the State will only take place after the complete 
realization of Communism, when everyone will receive what he 
requires according to his needs But Stalin admits that in 
Bussia only Socialism has been established and not Communism. 
“In Socialist society,” observes Stalin, “while each person is 
obliged to work, remuneration is not fixed according to the needs 
of each, but according to the quantity and quality of the work 
furnished ; therefore the salary — unequal, differential — continues 
to be applied there. Only when we have succeeded in creating 
an order permitting men to receive from society, in exchange for 
their labour, not according to the quantity and quality of the 
work done, but according to their needs, will it be possible to say 
that we have established a Communist society.” Stalin 
has further explained that the transition from the initial, 
primary phase of Communism to the higher, complete phase 
constitutes an entire historical epoch The Power State based on 
force cannot be dispensed with in Russia so long as the other 
countries in the world do not attain the complete phase of 
Communism. If the “Power State” is allowed to wither aw^ay in 
Russia, the neighbouring states will destroy the socialism of 
Russia. Thus Stalin has introduced substantial changes in the 
Marxist conception of the function of the State. 

The Soviet G-overnment in Russia controls art and literature 
so that these may be yoked to industrialism. There is 
freedom of the press, no freedom of teaching. 
RuSa“ Every attempt is made to produce a dead uniformity 
of opinion No deviation from the orthodox opinion 
IS tolerated. The mass scale of trials and executions in Russia in 
the summer of 1937 may be compared to the Blood Purge in 
Terror as an Glermany of the summer of 1934. The record of the 
jnstrement Soviet State for tw^enty-two years, of Fascism for 
Totalitarian Seventeen years and of Nazism for seven years shows 
^ ® that terror is the normal concomitant of the totali- 

tarian state system. “Terror in the totalitarian states,” observes 
Calvin B. Hoover, “attains Frankenstein proportions not simply 
because the state is authoritarian, but because it insists on 
its totality as well. Since the State claims for its jurisdiction 
every phase of human life, a gTeater number of people are subject 
to terror, come into contact with it more frequently and feel its 
pressure more intensely than would be true under a purely 
personal political dictatorship Terror is the only instrument 
sufficiently powerful to enable the attainment of the goal 
of totality.” 
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The economic life is controlled by the State to a greater extent 
in Enssia than in Grermany and Italy. Private property has been 
abolished and all the means and instruments of 
production have been socialised The state through 
its different organisations works out statistically what 
exactly the whole community may reasonably need 
and desire and communicate to each factory, or mine or any 
other centre of production, what share it has to bear in the total 
production Leon Trotsky, one of the makers of the Bolshevik 
Eevolution, wrote m his book “The Eevolution Betrayed (1937)” 
that “with piecework payment, hard conditions of material 
existence, lack of free movement, it is hard indeed for the 
worker to feel himself a free workman In the bureaucracy he sees 
the manager in the State the employer.” 

In Italy and Germany private property has not been 
abolished, but it has been sharply limited. In Italy a cultivator 
has to produce crops which Italy’s need for self- 
sufficiency dictates. All important financial institutions p^Sertyin 
are controlled by the state and the government fixes G«many 
the rate of interest on individuals' savings and utilises 
the capital in the way it thinks best. Moreover, Mussolini has 
announced that he intends to nationalize large-scale industry, 
Similarly, in Germany before the out-break of the war the capital 
savings of the people were used for rearmament and other 
work-creating projects The profits of industry were levied upon 
to pay for export subsidies. 

All the three states, Italy, Germany, and Eussia have used 
the economic resources of the country to attain the goal of 
industrialization, self-sufficiency and armed security, 

Militarism does not find any place m the orthodox * * 
theory of Communism but m the U. S. S. E. there are 
seventy-four Aeroplane factories producing annually around eight 
thousand planes Glorification 'of war is Common to Fascism 
and Nazism “Fascism”, according to Mussolini, “discards 
pacifism as a cloak for cowardly supine renunciation m contra- 
distinction to self-sacrifice. War alone keys up all human energies 
to their maximum tension and sets the seal of nobility on those 
peoples who have the courage to face it.’' In Germany the 
school students have been militarised through their text-books. 
In a German Text-book written by Dr. A Vogeler the following 
passage occurs : “Advantages of war 1 For the State . 
(1) war IS an antidote against the rotten herbs of 
peace, where rationalism sends everything to sleep tionof 
by overcoming idealism ; (2) when patriotism is 

awakened the holy fire of the enthusiasm for the Fatherland is 
set alight ; (3) Bie victors acquire a predominant position of 
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force, of prestige and of influence which is their reward ; 
the vanquished are not dishonoured, if they have defended 
themselves bravely ; (4) peoples learn to know one another and 

to respect each other, the exchange of ideas and viewpoints is 
facilitated.” Such teachings indicate the relapse of human 
civilization to barbarism. 

V. Syndicalism 

Syndicalism aims at putting' an end to Capitalism as well as 
to the State and organising a society in which each industry 
Technique collectively managed by the workers. It views 

lutio trade union as the primary means of achieving 

revo u ion I'evolution thi’ough the general strike. The trade 

unions should first of all intensify class consciousness m workers 
by participating in the struggle for higher wages, shorter hours 
and better working conditions. They will_ use the strikd, sabotage, 
(injuring machines m the factory) the label' (asking consumers not 
to buy articles produced by companies mentioned by the trade 
union organisation) and the boycott as weapons in a spirit of 
militancy against the system ,of private property and against 
the state. The workers will thus be trained for the supreme act 
of the class struggle, the general strike, which will sound the 
death knell of the present industrial system and inaugurate the 
new social order. 

In the new' social order there will be no necessity for the 
existence of the state. The syjidicats or trade unions, functioning 

" ' haj,’moniously and wutHout external compulsion, will 
form a general national federation. This federation 
society** wili not represent the geographical units but the 
functional interests of the w'orkers. It will carry on 
the statistical and administrative services which are necessary 
for the smooth operation of the system as a whole. Thus 
“Syndicalism pictures the future society as a free and flexible 
federation of autonomous productive and distributive associations 
based on collective owmership and carrying on their functions in 
accordance with the needs of the community.” 

The Syndicalists accept the Marxian premise that in modern 
society the wag^e-earners are exploited by the owners of 
Difference pi’operty and that it must be ended by a revolution, 
Bolshevism "^^T^h will lead to the establishment of a collectivist 
society. But they differ from the Bolsheviks in this 
that they do not want to substitute a new^ proletarian state in 
the place of the hated parliamentary state. Their aim is to eradicate 
centralised government altogether. Syndicalism shares with 
Anarchism the ideal of abolishing all governments beyond the 
co-operative control of economic life. 
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, The Syndicalists never cared to formulate their theory lucidly 
Regarding the character of the society without the state. It is 
not clear as to how the interests of consumers will be 
looked after and how the peace and harmony between of the 
different categories of workers can be maintained 
without political authority. “The mines for the miners, the 
railways for the railwaymen, and the dust carts for the dust 
men” — such is the common criticism of the implications of 
Syndicalist doctrine The Syndicalists aver that the Proletariat 
need not bother too much about the consequences of its own 
actions or the form of government which will eventually result 
from them. 

The Syndicalist theory became very popular in France, Italy 
and Spam in the early years of the twentieth century But the 
changes in social life m the post-war era, the growth 
of tendency towards reformism m France and the ruth- dedmlm 
less suppression of the Syndicalists in Italy, Germany 
and Spam has brought about a decline in the Syndicalist 
movement. In every country to-day there is a growing ten- 
dency towards nationalism, increased state action and emphasis 
on immediate economic security All the tendencies militate 
against the principal tenets of Syndicalism. It is being crushed 
at present between the upper and nether millstones of Fascism 
and Communism. 


VI. Guild Socialism 

Guild Socialism stands for workers’ control and self-govern- 
mehff in industry.* It is o pposed t p^QoUectivism in as much as it 
does ~hoT want that the industries should be conducted, 
when they have been socialised, under a bureaucratic Guiid^ 
system based on appointment from above. It js_equaHy 
opposed to Syndicalism because it does not dispense with, the 
state and because it puts in the forefront of its programme 
tbe idea of the service of the consumer Guild Socialists want 
to abolish the passive capitalist class by denying all rights to rent 
and interest. 

The foundation of the Guild Socialist Movement was laid in 
1914 ' when Mr. S. G. Hobson and Mr A. B. Orage formulated 
the theory in their work, entitled “National Guilds”. 

According to them each industry was to be reorganised schools of 
as a self-governing public service corporation established so“ rnism 
under a charter from the State. The^ State would keep 
out of the industrial field save as a final co-ordmating and char- 
tering ^authority. The workers in each industry were to choose 
their leaders and were to be collectively responsible for the 
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successful operablou of the enterprises in which they were 
engaged. The state would have certain control 
,over distribution and a certain share in management, 
interests of ''According to another school of Guild Socialists the state 

consumers _ o , p 1 1 t 

would Simply look to the interests of the consumers and 
for this purpose would negotiate with the Guild Congress as 
an equal, j The Guild Congress would be a federation of 
different Guilds It would take over the co-ordmation of the 
various industries and services and thus complete the structure of 
industrial self-government 

The Guild Bocialist plans have exercised a powerful influence 
on the thought of the Trade Union and Socialist movement m 
Experiment Britain. These plans were not accepted as a 

ofcVid whole indeed , but many elements derived from Guild 
Btfnirng Socialism passed over into the approved plans of 
trade Trade Unions. Thus the Coal Miners’ Federation 
proposed that the coal industry should be nationalized and 
handed over to a governing body of which half the members were 
to be appointed by the Miners’ Federation,'^; and the other half 
by the state to represent only the technical and administrative 
sides of the industry itself. In 1920 the building operatives of 
Manchester and London took the lead in forming Guild Commit- 
tees to undertake contracts with the local authorities for the 
building of working-class houses. The local Guild Committees 
were elected by the building trade unions in each small area. 
Over them were Eegional Councils, elected partly by the craft 
organizations of architects, engineers, clerks, etc. and partly by 
the local Guild Committees. The Eegional Councils were federated 
into the National Building Guild The National Building Guild 
w^as responsible for finance, insurance and supply of materials ; 
the Eegional Councils made contracts and the local committees 
supplied labour on building contracts undertaken in their respec- 
tive areas. Foremen were also appointed by the local committees ; 
they were not elected by the particular workmen to whom they 
gave orders. Though the organisation was a democratic one, 
yet when the trade depression came the scheme failed miserably, 
mainly because of serious faults of internal administration The 
Guild Socialists may not have found precisely the right forms 
for the exercise of control, but in one form or another a Socialist 
Society will have to satisfy the demand for self-government m 
industry. 

The Gmld Socialists tend to belittle the sphere of the state by 
^ . , restricting its intervention m the economic sphere, vet 

Functional , • ^ i ■ i -i j. jt , i t 

representa- it IS tJie State wfiicii uas to See that nobody takes 

rent or interest. They also advocate the representation 
of functional groups such as those of manufacturers, 
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steel-workers, artists, teachers, Catholics, etc But by such a 
representation the general interests of the people and their 
common welfare may suffer In the scheme of territorial repre- 
sentation, as it prevails at present, the ‘pluses and minuses’ of 
particularist and opposing aims cancel out one another. “The 
extreme insistence of the Guild Socialists,” observes Maciver, “on 
functional representation becomes an attack upon the state itself.” 

Both the ^Guild Socialists and the Fascists preach the doctrine 
of functional organisation. But there is fundamental difference 
between the two. The Guild Socialist scheme is based 
on democratic equality among the members of the 
various services , whereas the Fascists give equal Socialism 
representation to the large number of employees with 
that of a small number of employers in the co-ordinating Cor- 
poration The Fascists retain the distinction between the 
workers and employers, while the Guild doctrine proposes to 
treat the entire personnel of industry as a corporate group 
possessing collective rights of self-government. Moreover, the 
Fascists treat the functional bodies not as independent institutions, 
but as subject to the over-ridmg power of the State The 
supreme power over industry does not rest with the functional 
bodies, but with the Fascist Grand Council. In the Fascist order 
the functional bodies are subordinate in every respect to the 
Totalitarian State, while the Guild Socialists throw over the 
notion of the sovereign State altogether 

VII. Marxist Criticism of Capitalism 

Capitalism has grown out of Individualism. It is the 
economic expression of the traditional democratic form of Govern- 
ment. In the opinion of Karl Marx the capitalist system of produc- 
tive organisation is based essentially on the incentive of private 
profit or surplus value. Capitalism was indeed a neces- 
sary stage m the industrial development, because it n«essi^““ 
was only under the control of the autocratic individual 
entrepreneur that the new technical forces could find 
free play. It needed a strong directive energy to concentrate the 
workers m factories, and, to accumulate capital at the expense of 
the immediate standard of living. Co-operation of labour and the 
use of costly machines produced higher productivity. The capita- 
lists exacted long hours of work from the labourers and paid 
small wages. The workers gradually organised themselves and 
protested against the attempt to transform them into beasts of 
toil. The capitalists were compelled by the state to reduce the 
hours of labour. They, therefore, concentrated upon a more intense 
productive system by increased use of machinery and other labour- 
saving devices with a view to reduce the cost of production. This 
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step gives rise to the permanent reservoir of unemployed which 
characterises the industrial system. The greater use of machinery 
Concentra- leading to Standardization and Scientific Management 
m i^3;kes it impossible for the small capitalists to compete 
the hands of With lai’ge-scale business The small employer has not 
® indeed disappeared, but he has become increasingly an 

agent, sub-contractor, or hanger-on of large-scale business The 
growth of joint-stock organisation has increased immensely the 
number of small part-proprietors of capitalist business, but the 
shareholders have very little control over the business. The 
control of capital and consequently of business is concentrated 
in the hands of a few persons There is an increasing tendency 
to monopolistic combination m all industries which require a 
large outlay upon fixed capital. Capitalism damages the instru- 
ments of production by its wasteful use of natural resources It 
adulterates the commodities it produces. According to Marx the 
effect of such a system on the working class is disastrous Their 
personality is injured by the authoritarian control it exercises 
over them. Their morality is lowered because they are forced 
to produce adulterated goods and thereby cheat the public. 
Marx has drawm up a vivid, although some-what fanciful 
picture of the consequences of capitalism in the following words : 

“All methods for raising the social productiveness of 
labour- are effected at the cost of the individual 
labourer ; all means for the development of production 
transform themselves into means of dominating and exploiting 
the producer (labourer). They mutilate him into a fragment of a 
man ; they degrade him to the level of an appendage to a 
machine Every remnant of charm in his work is destroyed, 
and transmuted into a loathsome toil ; he is separated from the 
intellectual possibilities of the labour process in the same degree 
that science, as an independent agency, becomes a part of it. 
They distort the conditions under which he works, and subject 
him, as he labours, to a despotism made the more hateful by its 
meanness. They transform his life-time into working-time, and 
his wife and child are dragged beneath the wheels of the Jugger- 
naut of Capital. But all methods for the production of the sur- 
plus value are, at the same time, methods of accumulation , and 
every extension of accumulation becomes again a means for the 
development of those methods. It follows, therefore, that as 
Capital accumulates, the lot of the labourer, whether his wage be 
high or low, must grow proportionately worse. Accumulation of 
wealth at one pole is, therefore, at the same time accumulation of 
misery, agonised toil, slavery, ignorance, brutality, mental degra- 
dation, at the opposite pole.” We have quoted this long passage 
to show the reason why Marxism makes such a strong appeal to 
the western workers. 
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Marx believed that Capitalism is bmlt upon inherent contradic- 
tions and contains within itself the seeds of inevitable decay As 
the labour-saving devices are used in an ever-increasing 
degree, the labour-power required declines gradually. The contrafic- 
expensive plans can be operated at a profit, over and capiUiism 
above the interest-charges involved in their construction, 
only if they are able to work full time, and to find buyers constantly 
for their full output Buyers can not be found at home for the 
increased products because of the decreased purchasing-power 
of the masses resultant upon the existence of a large number of 
unemployed persons The result of this is over-production and 
under-consumption. This is the root cause of the ever-recurrent 
crises, which throw thousands of workers out of employment 
and give rise to strikes and lock-outs ‘‘Capital is then wasted,” 
points out Laski, “production is restricted by monopoly and 
combination, the productive capacity of society ceases to be used 
for the common advantage.” 

Lenin in his “Imperialism” has tried to prove that Capitalism 
leads to Imperialism, and Imperialism to international war, m 
which Capitalism itself is destroyed on account of its 
incompatibility with social good The capitalists 
seek wider and wider market m order to buy raw 
materials and sell finished goods The less developed countries 
gradually find that they can not offer more raw materials until 
their own productive resources have been more fully developed. 
The capitalists of developed countries then lend capital and credit 
to the backward countries The burden of debts of the latter 
grow so heavy that further loans can not be granted to them by 
the former Then again as more and more countries pass under 
industrialism, there arises intense rivalry among them in selling 
goods and lending capital to the less developed areas They fight 
for openings and concessions among themselves Meanwhile 
the labourers combine among themselves to resist their masters. 
They come to realise that their labour-power can not earn its ]ust 
reward unless the means of production are owned in common. 
Marx observes that at this stage comes “the revolt of 
the working-class, a class always increasing m numbers, ^orkers°^ 
and disciplined, united, organised, by the very mecha- 
nism of the process of capitalist production itself. The monopoly 
of capital becomes a fetter on the mode of production which has 
arisen and flourished with and under it. Centralisation of the 
means of production and socialisation of labour at last reach a 
point where they become incompatible with their capitalist 
integument. This integument is burst asunder The death knell 
of capitalist private property sounds. The exproprietors are 
expropriated ” Such a state of things prepares the stage for the 
establishment of the Communist society. 

42 
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VIII. Communism 

Commuaism seeks to establish a society in which classes 
have been abolished as a resalt of common ownership of the 
ineans of production and distribution. It believes that this 
programme can be worked out only by means of a social revolu- 
Programme which the dictatorship of the proletariat is 

Communism effective instrument of change. Karl Marx m his 
Manifesto declares “The theory of the Communists 
may be summed up in the single sentence Abolition of .private 
property.” By the abolition of private property he does not mean 
that the right of the worker to the produce of his own toil 
will be suppressed , he means, on the other hand, that the right 
of others to appropriate for themselves the produce of labourer 
will disappear. 

Communism seeks to destroy Capitalism, but not Capital itself. 
The Communist Society sets aside a certain proportion of its 
current productive resources for the making of new 
ca*c!i*^cprA Capital goods, leaving the remainder to be applied to 
n^lds goods of consumption. Communism sets before it the 
aim of securing to each according to his or her needs. 
It implies a complete rejection of mechanism of price and exchange. 
“Its emotional and ethical Essence,” writes Mr. Keynes, “centres 
about the individual’s and the community’s attitude to money. 

It tries to construct a frame- work of society in which 

pecuniary motives as influencing action shall have a changed 
relative importance, in which social approbations shall be differently 
distributed, and where behaviour which previously was normal and 
respectable, ceases to be either the one or the other.” 

The Communists believe tha^ the state arose as an instrument 
of class oppression, and that when Try ‘means of the dictatorship 
Communist proletariat classes disappear, the state will 

disappear also, since its rcuison d'etre will have gone. 
Engels explains the process m the following words : — 
“The first act of the state in which it really acts as the represen- 
tative of the whole society, namely the control of the means of 
production on behalf of society, is also its last independent act as 
a state. The interference of the authority of the state with social 
relations will then become superfluous in one, field after another, 
and will finally cease of itself. The authority of .the government 
over persons will be replaced by the administration of thing, and 
the direction of the processes of production. The state will not be 
abolished’ ; it will wither aw^ay.” But it has already been pointed 
out that in Soviet Russia the state is not showing any symptom 
of withering away. No social theory, which seeks to dispense 
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with the state, has as yet met with any success anywhere in 
the world. 

Soviet Eussia set up before itself the task of giving a 
concrete shape to the doctrines of Marx and Engels Let us 
examine how far the Soviet G-overnment has succeeded 
m achieving this end. Land and Capital, the means of communism 
production, have_ been nationalised and this has been reail’sed'in 
accompanied by the liquidation of all classes of 
capitalists, whether financiers” or traders, manufacturers 
or ship-owners, speculators in land- values or investors on the 
stock-exchange But “Nationalisation has not meant” in the words 
of Sidney and Beatrice Webb, “compulsion to take service under 
the goyernment as the only employer. It has not prevented 
millions of individuals from working independently or m voluntary 
partnerships and selling the products of their labour m the open 
market for their own or their family’s subsistence It has not 
meant the abolition of all personal property or any compulsion 
to have all things in common. It has not prevented inequahty 
of income or possession ; nor even the payment of interest on 
Government loans and on deposits m the Postal Savings Banks.” 

The successive Five Year Plans have, indeed, stamped out un- 
employment by providing work to every citizen according to his 
or her capacity ; but the citizens have been forced to Nationalism 
work as slaves to increase the productive capacity of aad mui- 
the community. The increased production has been So”*^ 
applied to the production of arms, armaments and 
airships and not tgYhe raising up of standard of life of citizens. 
Marx thought that a Communist society will be the apostle of 
universalism and international peace But the spirit of nation alisuy 
is daily increasing in Eussia and she 'how "possesses an army 
which IS not inferior'to'that of any other nation. The fourth 
partition of Poland in September 1939 shows that Soviet Eussia 
has not been able to give up the Czarist tradition of Imperialism!’ 

In India the example of Eussia and the philosophy of Karl 
Marx are exercising considerable influence on the young students 
who are fired with a burning zeal for putting an end 
to the misery of starving millions. But Dr. S. N. Das 
Gupta, a world-renowned philosopher, points out . success in 
“One who is acquainted with the economic condition of 
India and the religious and moral dispositions of Indian people — 
Hindu, Moslem or Christian — could not think for a moment 
that Marxism would have any chance of success here. The way to 
secure the amelioration of the depressed people is not by infusing 
class-hatred but by stimulating more sympathy in the upper 
classes and appealing to their sense of the religious and moral 
values. This has been the eternal method that India had adopted 
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in the past by which the great men of India have been able 
to secure the equilibrium of the classes. No politician, no 
economist and no philosopher can afford to be blind in his zeal 
for his reformatory movements to the traditional psychology, 
the cultural tendencies and the economic conditions of his country. 
It is false to argue that because certain measures and certain 
historical interpretations have been partially true of any particular 
country, it would also be so with every other country.” 



CHAPTER XXIII 


THE ENGLISH CONSTITUTION 

1 . Nature of the English Constitution 

The Constitution ot a state consists of those fundamental rules 
and principles which determine the distribution and regulate 
the exercise of governmental power as well as the c^^tinuity 
relations of the governing authorities with the people 
The Constitution may be made in a special constitution- Constitu- 
framing body or may grow by the process of evolution 
Most of the Constitutions of the modern states have been made 
deliberately at a particular time, while the English Constitution has 
grown from generation to generation and almost from year to year. 
There is an unbroken continuity of development in the English 
Constitution for more than a thousand years. There has been no 
sudden break in it Institutions of one age have been modelled 
on those of the preceding one. A French winter has remarked 
that the English have wisely “left the different parts of their 
Constitution where the waves of history have deposited them,” 
without ever attempting “to bring them together, to classify or 
complete them, or to make of it a consistent or coherent whole.” 

Looking at the continuity ot development of the English 
Constitution one can easily understand tliat such a Constitution 
would be largely an unwritten one The Constitution . 
which is made in a constitutional Convention is written enConstuu- 
in one or more documents The American and the “ 
French Constitution are pointed out as examples of written 
constitution. The English people have no such written document. 
The absence of such a comprehensive document led Thomas 
Paine to declare that “no such thing as a Constitution exists or 
ever did exist.” Similarly Tocqueville observed that “England 
has no Constitution.” But a Constitution need not necessarily 
be written in one or a few’ documents. The essence of a 
Constitution lies not m a formal document but m tlie observance 
of fundamental rules relating to the government of the country. 
Such rules, according to Bryce, do exist m England in the 
form of “a mass of precedents carried m men’s minds or recorded 
in writing, of dicta of lawyers or statesmen, of customs, usages, 
understandings, and beliefs bearing upon the methods of 

government, together with a certain number of statutes, _ 

nearly all of them presupposing and mixed up with 

precedents and customs, and all of them covered with a parasitic 
growth of legal decisions and political habits, apart from which 
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the statutes would he almost unworkable, or at any rate 
quite different in their working from what they really are.” 

Though the English Constitution is an unwritten one, yet the 
proportion of written laws of the Constitution is steadily increasing 
Written Many parts of the Constitution are to be found in 
elements Charters and Statutes The Great Charter of 1215, 

CoLtitu- the Petition of Right of 1628, the Bill of Rights of 

1689, and the Act of Settlement of 1701 are important 
documents which have curtailed the power of the King Personal 
liberty of the subject is guaranteed by the Habeas Corpus Act ; 
the qualification of voters is decided by the Parliamentary Acts of 
1918 and 1928 , and the Local Government in England is earned 
on according to the Statutes of 1835, 1888 and 1894 These and 
other Statutes, however, form only a small part of the English 
Constitution. The exact political function of the King, the 
relation between the House of Commons and the Cabinet, the 
position and function of the Cabinet, and the relation between 
the ministers and the Civil Service are not to be found in 
any Statute. 

This brings us to the third characteristic of the Constitution, 
which is called its unreality. The actual working of the Consti- 
its unique tutioii does not coiTespond to the wording of the 
Its unreality Statutes or to the legal theory A student study- 
itsunreaity diligently the statutes and regulations can not 
get a correct view of the English Constitution. In the Acts of 
Parhament there is no reference to the Cabinet, to the unique 
position of the Prime Minister, to the party organisation or to 
the influence, of the electorate on Parliament. The constitutional 
structure of England, bearing the imprint of many hands, has 
been compared by Sir William Anson with a rambling struc- 
ture, to which successive owners have added wings and gables, 
porches and pillars without any system or symmetry. It abounds 
in anomalies, winch the English people love to retain It is the gap 
between constitutional theory and governmental practice which 
has been called the unique feature of the British Constitution. 

The English Constitution is not rigid but unfixed and flexible. 
Changes can be introduced in it by the ordinary process of 
Flexibility legislation. Sometimes the change is effected simply 
^ ‘ ^ by the modification of usage. There is no distinction 

betw-een constitutional law and ordinary law. The Judiciary 
can not call into question the right of Parliament to make 
any law it likes The English Constitution is flexible not 
only because it can be changed by the ordinary procedure of law- 
making, but also because it is broad enough to permit consi- 
derable changes in governmental methods without any alteration 
in the W'ords. 



ELEMENTS OF THE ENGLISH CONSTITUTION 


SS5 


II. Elements of the English Constitution 

The English Constitution can not be found m any single 
document or series of documents. It has to be diligently 
searched in certain historic documents, statutes, judi- 
cial decisions, Common Law and usages or conventions, 

The historical documents embody certain solemn landmarks 
agreements or engagements, entered into at times of 
political crisis. Those documents define and regulate the power 
of the Crown, guarantee the rights of citizens, and determine the 
relation between the Executive and the Judiciary. Such docu- 
ments are the Magna Carta, the Petition of Right, the Bill of 
Rights, the Act of Settlement, the Habeas Corpus Act, the 
Parliament Act of 1911, and the Statute of Westminster 1931. 

In point of procedure there is very little difference between 
some of these historic documents and the statutes, but the im- 
portance of the former is so great that they are treated 
as a separate category. Some of the statutes also “ 
determine the constitution of the country. Thus the Secret 
Ballot Act of 1872 prescribing the use of secret ballot m voting, 
the Representation of the People xlct of 1918 and the Equal 
Franchise Act of 1928 regulating the suffrage are mere statutes 
of British Parliament New Governmental machinery is also 
created by Statutes. As for example, the Municipal Corpora- 
tions Act of 1835 and the Local Government Acts of 1888, 1894 
and 1929 determine the composition and functions of local bodies ; 
the Judicature Acts of 1873-76 fix up the structure of the Judi- 
ciary m England. 

The third element of the English Constitution is to be found 
in the judicial decisions which explain the scope and limitations 
of the various provisions of statutes. Some of the 
most valuable constitutional rights are derived from JeciwoL 

judicial decisions. Thus the independence of juries 

has been established by the decision of judges in Busheli’s Case 
(1670) and the immunity of judges in Howell’s Case (1678). 

The Co mm on Law of England forms a part of the English 
Constitution. The prerogative of the Crown, the right of trial 
by jury m criminal cases, the right of freedom of 
speech and of assembly, the right to redress of grie- 
vances against government officers, rest on Common - - — 

Law. The Common La^v is a body of judge-made rules, which, 
for most part, has never been ordained by a King or enacted 
by Parliament. 

Lastly, the political usages or conventions play a very promi- 
nent part in the workings of the British Constitution The 
Charters, Statutes, Judicial decisions and many essential parts 
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of the Common Law have been wn-itten down, though not all 
in formal documents, hut the conventions are not 
onven ions reduced to formal writings The importance 

of conventions can he judged from the fact that even compe- 
tent observers like Bryce and Baldwin admit that the description 
of the British Constitution at any particular time must neces- 
sarily he defective. According to Bryce the British Constitution 
“works by a body of understandings which no writer can 
formulate.” Baldwin has said ; “The historian can tell you 
probably perfectly clearlv what the constitutional practice was 
at any given period m the past, but it would be very difficult 
for a living writer to tell you at any given period in his 
lifetime what the Constitution of the country is m all respects 

and for this reason, that almost at any given moment 

there may be one practice called “constitutional” which is 
falling into desuetude and there may be another practice which 
IS creeping into use but is not yet constitutional.” 


111. Conventions of the Constitution 

Conventions are those understandings, habits, usages and 
practices, which though forming parts of the constitution are 
not law and as such cannot be enforced by a court. Much of 
Meaning and constitutional pi'actices in England, as for example 
examples of that Parliament is convoked at least once a year, that 
onventions Organized in two Chambers, that all measures 

passed by it must receive the assent of the King before they 
become law, that the Prime Minister is the leader of the 
party having a majority in the House of Commons, that a 
ministry which has lost the confidence of the House of Commons 
must either resign or appeal to the electorate in a general elec- 
tion, owe their existence to conventions The organisation and 
function of the Cabinet ’'depend entirely on convention It is 
impossible to make complete list of conventions of the consti- 
tution, because they' are constantly changing by a natural process 
of growth and decay 

Precedents become conventions when they are generally recog- 
nised as creating a rule. Mere practice or mere precedents are 
not enough for giving rise to conventions. General 
Co^en- recognition of a practice may be secured either by 
dons arise’ j-easou of u loug practice or by means of a definite and 
formal agreement before the practice begins 

All conventions are not of equal importance and all are not 
equally obeyed. There was a convention that the King’s 
Sncdon speech to Parliament should first of all be approved in 
CMVMtions Co^cil and it was obeyed for about a century. But 
it was given up m 1921. The important conventions 
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are usually obeyed. Dicey is of opinion that they are obeyed 
because a violation of these conventions ‘will almost immediately 
bring the offender into conflict with the Courts and the law of 
the land.’ He tries to substantiate his theory by illustrating 
two cases. The rule that the Parliament must assemble at least 
once a year is not derived either from Common Law or from 
any statutory enactment But it is still obe^'ed because if a 
ministry neglects to summon Parliament every year it would be 
difficult to carry on the administration without raising taxes 
unlawfully Again, the Army Act sanctions the existence of a 
standing army for one j-ear only. If the Parliament is not called 
every year, it would be impossible to maintain the standing army 
without violating the law of the land as expressed m the Bill of 
Bights. The rule that the Ministry ought to retire on a vote to the 
effect that they no 'longer possess the confidence of the House of 
Commons, is followed because a breach of it would make it 
impossible for them to collect taxes and carry on the govern- 
ment without coming into conflict with Parliament. Dicey 
comes to the conclusion that “the force which in the last resort 
compels obedience to constitutional morality is nothing else than 
the power of the law itself The breach of a purely conventional 
rule, of a maxim utterly unknown and indeed opposed to the 
theory of the law, ultimately entails upon those who break it 
direct conflict with the undoubted law of the land.’’ 

But the explanation of Dicey is not wholly satisfactory for 
three reasons. First, Dicey himself admits that the violation of 
some conventions, as for example, the breach of the criticism of 
rule that a bill must be read a given number of times 
before it is passed, will not bring the government into 
conflict with the law of the land ; yet a bill is habituaUy read 
the same number of times. Secondly, a violation of the con- 
vention of resigning on a vote of non-confidence will not bring 
a ministry immediately into conflict with law. When the finan- 
cial legislation and the Army and Air-Force Acts have passed 
the House of Commons, by the beginning of July, the Ministry 
may remain m office without breaking the law at least until the 
following April. Thirdly, as Lowell suggests, “England is not 
obliged to continue for ever holding annual sessions of Parliament 
because a new Mutiny Act must be passed and new appropriations 
made every twelve months Parliament, with its plenitude of 
power, could as well as not pass a permanent army act, grant the 
existing annual taxes for a term of years, and make all ordinary 
expenses a standing charge on the Consolidated Fund, out of 
which much is paid now without annual authorization.” 

The real sanction behind the conventions is the force of public 
opinion. Public opinion, again, is based on reason. Usages can 
be easily disregarded when the reasons for their observance have 
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clearly disappeared. Conventions are, as it were, the rules of the 
Public game, and are obeyed as a code of honour The legislators 
opinion- and administrators are careful not to violate these con- 
sanction ventions, because they have been entrusted with authority 
Contentions the Understanding that they would maintain them. 

IV. The form of G^overnmenf in Great Britain 

It is often stated that the form of government in Great Britain 
IS that of ‘limited monarchy.’ The meaning of the term ‘limited 
monarchy’ is that government is carried on by the King, but his 
powers are restricted by constitutional laws. Though there is a 
king with strictly limited powers m Great Britain, yet to 
characterise the government of that country as limited monarchy 
is not strictly accurate. Mere existence of the king in 
Repubiic^^ a constitution does not mean that it is monarchical, if 
the supreme authority does not in fact rest with the 
king. The original prerogatives of the King of England have in 
the course of centuries been overlaid in practice so that they now 
remain only in a form of words. Thus nominally Great Britain 
remains a monarchy, and this nominalism is followed in the 
wording of the very latest statutes. But if these statutes are 
interpreted literally we get the most absurd notion of the charac- 
ter of English Government. The following conventions of the 
English Constitution clearly show that it is not monarchical in 
any sense of the term • — (1) “The king must assent to any bill 
passed by both Houses of Parliament ’’ (2) “The king can do no 

wrong, that is to say, no one can plead the orders of the Crown in 
defence of any wrongful act.’’ (3) “Some persons are legally res- 
ponsible for every act done by the Crown and (4) “There is no 
power in the Crown to dispense with the obligation to obey a law.’’ 

Some writers have called the English Constitution a “Mixed 
Constitution ” They assert that the government of England is a 
Meaning of monarchy, au aristocracy and a democracy. How far 
suction ^ monarchy we have discussed above. It is called 

an aristocracy because of the existence of the House 
of Lords, a hereditary second chamber. But the House of Lords 
IS not co-ordinate in power with the House of Commons. It has 
no power to amend, modify or reject a money Bill, and it has 
very little control over the executive. No minister has ever 
resigned on account of an adverse vote of the House of Lords. 

The real supremacy belongs to the House of Commons. It is 
the House of Commons which alone practically controls 
SiticbMis file executive, which imposes taxes and directs the 
Goverament expenditure of the revenue and which can pass any law 
it likes, despite the opposition of the House _ of 
Lords. The House of Commons is a democratic body, its 
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members being elected by adult suffrage. The institutions of 
monarchy and the House of Lords now exist for providing some 
kind of checks to democracy. Hence it is more appropriate, 
to designate the English Constitution as limited democracy 
than as limited monarchy Tt has been aptly described as a 
“Crowned Eepubhc “ 

V. The Executive, Legislature and Judiciary in England 

The executive power m England is nominally vested m the 
Crown The King is thus the formal executive. But in actual 
practice the executive power is exercised by the Cabinet. The 
most important ministers constitute the Cabinet. 

Every executive department is under the control of a 
minister, who is the political chief of the department 
But a minister is an amateur, with no expert know- 
ledge of the work of his particular department Moreover, he 
resigns his office with the resignation of the Prime Minister. He 
is like a bird of passage, resting over a particular department for 
a time. The routine work of a department is carried on under 
the guidance of permanent Under Secretary The minister lays 
down the broad principles and supervises the work of his depart- 
ment. He depends entirely on the permanent staff' for answers 
to questions that are put to him m Parliament 

The legislative powder is vested m the King-in-Parliament. 
There are two houses or chambers of Parliament ; the 
upper chamber is called the House of Lords, and Legislature 
the lower chamber the House of Commons. Of these 
the House of Commons is the more powerful body. 

The judiciary in England is composed of the House of Lords, 
the expert professional judges, and the amateurish unpaid Justices 
of Peace In every branch of government of England 
there is a close association between amateurs and 
experts. In the executive branch the amateurish ^ 

ministers are associated with expert civil service men , m the 
local government, similarly, the elected councillors work together 
with the paid professional officers 

In England, the theory of separation oi powders is not observed. 
Parliament is the supreme authority m the state — it controls 
the executive and to a certain extent the judiciary also. 

The Lord Chancellor, the highest judicial dignitary m JemTon 
England, is a member of the Cabinet besides being 
ex-ofiicio chairman of the House of Lords The 
Lords of Appeal also are members of the House of Lords. 

Judges are bound to apply any law, passed by Parliament. 
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They can be removed from their office by a petition of both the 
Houses. The cabinet is the executive body but it initiates all bills 
and has the power to dissolve the legislature itself. 


VI. The King and the Crown 

A fundamental distinction observed in the modern English 
Constitution is that between the King and the Crown It has been 
The Crown I'emarked that “there are many subtle distinctions in 
is an abs- the vemacular of British Grovernment but none more 
tract 1 ea yital, Es Gladstone once remarked, than the distinction 
between the King and the Crowm ” The Crown is an abstract idea 
implying the government. It has been called by Sir Sidney Law 
‘a convenient working hypothesis.’ The King, on the other hand, 
is a person with certain well-defined formal and informal powers. 
The distinction betw'een the King and the Crown is well expressed 
in the aphorism, “the king is dead, long live the king.” It means 
that a King may die, but the Crown survives “The Crown never 
dies. The pow’^ers and functions and prerogatives of the Crown 
are never suspended even for a single moment. They belong to 
a post, not to a person ” The Crown is the fountain of justice ; 
it summons and dissolves Parliament, appoints all civil offices, 
commands the army and navy, makes treaties, pardons criminals 
and confers honours. But the King has ceased to be a directing 
factor in the Government ; the prerogatives of the Grown are 
exercised by ministers who are responsible to Parliament. A courtier 
of Charles II once scribbled on the door of the royal bed-chamber 
the following verse : 

“Here lives a great and mighty King, 

Whose promise none relies on, 

Who never said. a foolish thing, 

Nor ever did a wdse one.” 

Charles II replied that it was all very true because his sayings 
W'ere his own but his acts were the acts of his ministers. 

The distinction betw^een the King and the Crown has been 
effected by a long process of historical development. The Stuart 
kings were determined to be absolute rulers But they 
whidi'die encountered the equally determined opposition of 
real exccu- Parliament which wanted to establish the sovereignty of 
h^e beTn the Law. The Long Parliament put an end to the auto- 
cracy of the king. The Glorious Eevolution of 1688 did 
away with the Stuart theory of Divine Eight of Kings 
After the Glorious Eevolution the legal powders of the King remained 
undimimshed but gradually his executive power was handed over 
to the Ministry, responsible to Parliament The development of 
the party system, which compelled William III and Anne to 
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select ministers from one particular party, made the ministers 
definitely responsible to Parliament. George I could not speak 
English and George II did not take any interest in English 
Politics Hence the executive power fell to the hands of ministers. 
The long ascendancy of Walpole consolidated the principle of 
Cabinet Government Thus the powers of the Crown came to be 
exercised by ministers responsible to Parliament. Had the English 
King remained as despotic as the Eren'ch kings like Louis XIV, 
Louis XV and Louis XVI or like Kaiser Wilhelm II or like 
the Czars of Eussia, it would have been overthrown by 
revolutions It is by constitutional devices that the King has 
been divested of much of his power This explains the remarkable 
security of the English monarchy in an age when most of the 
monarchies m the world have been overthrown 

Since the Glorious Eevolution powers of the King have steadily 
declined. But at the same time powers of the Grown have 
increased. With the increase of governmental activities, 
departments after departments have been created the^powwof 
Parliament does not find time to deal with the details 
of works of these departments Hence large powers 
are necessarily allowed to the Crown, which makes 
laws m the form of “Orders m Council ” The legislative 
enactments by the executive have grown to such a dimension 
that the Lord Chief Justice of England has called attention 
to this fact by writing a book, entitled “The New Despotism.” 

A very important maxim of the English Constitution is 
that ‘the king can do no wrong,’ This maxim is significant from 
three points of view. First, it has helped to remove 
the Kmg from the arena of party politics and has can do no 
contributed to the perpetuation ,of the institution of 
monarchy. The King can not be held responsible for any act 
performed m his name. Ultimately, this statement is to be taken 
quite literally, for if the King were to commit a crime, say if 
he shoots the Prime Minister, there is no process known to law 
by which he could be brought to trial Secondly, it means that 
no one can plead the orders of the King m defence of any 
wrongful act In 1678 Danby was impeached for having 
written a letter to the English Ambassador m France offering 
that certain things would be done in return for the payment 
of a large sum of money, Danby pleaded that he had written 
the letter by the orders of the Kmg, and even produced the royal 
pardon for the alleged offence. But those were not accepted 
as valid grounds for doing so. Parliament definitely laid down 
that a Minister can not plead the command of the King to 
justify an illegal or unconstitutional act Thirdly, the maxim 
implies that some person is legally responsible for every act 
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done by the Crown, The minister affixing the seal to any act 
IS held responsible for it. In England the government officials 
are responsible personally for any act done m their official capacity 
This is an illnstration of the Buie of Law which prevails 
in England. 

VII. Position and Functions of the King 

President Lowell has described the present position of the 
Monarch in the following words — “According to the 
Advises, earlier theory of the Constitution the ministers were 
the counsellors of the King It was for them to advice 
and for him to decide. Now the parts are almost 
reversed. The King is consulted, but the ministers decide.” 

This position of the King has been brought about, not by 
taking away from him his legal authority or prerogative power, 
Formal ^ gradual change in practice in the actual work 

potion of of government. In constitutional theory the sovereign 
the King chief, but properly the sole Magis- 

trate of the nation, all others acting by commission from and m 
due subordination to him ” Moreover, he is the head of the 
church, the army, nav\ and air forces and of the law ; he is also 
the fountain of justice, mercy and honour. But m actual practice 
the King does not exercise any of these functions. Lord Esher 
informed George V that “if the constitutional doctrine of minis- 
terial responsibility means anything at all, the King would have 
to sign his own death warrant, if it was presented to him for 
signature by a minister commanding a majority in Parliament. 
If there is any tampering with this fundamental principle, the 
end of the monarchy is in sight.” 

But it would be wTong t6 think of the monarch as a mere 
figurehead. As a matter of fact, he is one of the most hard- 
Tiieoreticai directors of the state and serve some very 

powers of useful functious. Much however depends upon the 
the King personal character of the individual monarch. The 
King can make an appeal to the country by dissolving Parliament 
But in practice he does not dissolve a Parliament w'lthout the 
advice of his ministers. Another formal right of the King is to 
select the Prime Minister. When there are rival leaders m the 
part}^ which has seemed the majority in the House of Commons, 
the King may select any one of the rivals to be Prime Minister 
In theory the King can veto any law, passed by both the Houses. 
But in practice he does not exercise that power. 

The informal rights of the King are more important than his 
formal rights. According to Bagehot the King possesses three 
informal political rights — “The right to be consulted, the 
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right to encourage and the right to warn.” The monarch is 
entitled to be informed of the plans of ministers 
before they are put into operation Lord Palmerston 
as the Foreign Secretary, congratulated Louis Napo- warn and 
leon on the success of the Coup d'etat of 1851 without 
previously consulting the Queen. So the Queen forced him to resign. 
The Queen also gave encouragement to her ministers at moments 
of grave crisis. Thus she encouraged Peel to repeal the Corn Laws 
m 1846. She warned and reproached the ministers whenever 
she found them to be in the wrong She rebuked Derby for 
neglecting to protect the prerogatives of the Crowm in 1858. In 
the same year she rebuked Palmerston for under-rating the 
gravity of the Indian Mutiny and forced him to send reinforce- 
ments to India. The monarch takes keen interest m foreign 
policy Queen Victoria and the Prince Consort prevented 
England from undertaking an unprofitable war with America m 
the famous Trent affair At present the King does not take any 
independent action in foreign affairs. The practice of consulting 
the King before taking any important step in foreign policy is 
difficult to follow m a crisis when action has to be taken swiftly. 
The King was not consulted before the Cabinet sanctioned the 
Hoare-Laval proposals for the settlement of the conflict between 
Italy and Ethiopia, nor m March 1938 when the decision to 
accept negotiations with Italy under an ultimatum was arrived 
at In domestic affairs Queen Victoria exercised a salu- 
tary influence. She made amicable settlement of contro- ofQueetf 
versies between the tw'o Houses in 1867, 1868 and m 
1884 and thus saved England from constitutional deadlocks. 

G-eorge V made notable contribution to the English Constitution, 
first, by supporting Asquith in the great struggle with the 
House of Lords in 1910, by agreeing to create enough new peers 
to overcome the resistance of the old aristocracy, if the 
Lords persisted m their refusal to accept the “People’s 
Budget” of the Commons. Second, he ‘sent for’ Baldwin 
instead of Lord Curzon in 1923 to succeed Bonar Law 
as Prime Minister, because Labour had become the largest 
Opposition Party, which made it almost impossible for the Prime 
Minister to be in the Lords. Lord Curzon m his disappoint- 
ment said of Baldwin “A man of no experience and of the utmost 
insignificance.” This comment is an eloquent testimony of the 
real power still exercised by the King. 

In 1924, though the Labour party could form only a minority 
government, yet George V named Bamsay MacDonald King's 
Prime Minister, thus making possible the first Socialist ©art in 
government in British history. Finally, on his own Comtion^ 
initiative the King travelled from Balmoral to London 
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on August 22, 1931, m the middle of the financial crisis, 
and persuaded MacDonald to form a National G-overnment. 

The intervention of the monarch is of great value. While 
ministers come and go, he remains. “As the irremovable adviser 
The King successive ministers, sovereign can do much to secure 
secures con- the continuity of foreign policy and to prevent the foreign 
pohcy^*”^ relations from being at the mercy of sudden impulse.” 

The King is the symbol of unity of the vast British empire, 
the parts of which are bound together by the sentiment of loyalty 
He is the Crown Since the passing of the Statute of 

symbol o£ Westminister (1931) his person has become the chief 
link between England and the Dominions. But Prof 
Laski holds that “the unity of the empire will be maintained so 
long as it is valuable to its constituent parts to maintain it. 
While that value jpersists, the Crown will necessarily have value 
as the symbolic representation of that unity. The part it plays 
in the empire will be determined by the interplay of the political 
and economic forces which now exercise a centripetal influence 
upon its inter-relations. No amount of turgid rhetoric will 
conceal the fact that it has not, and can not have, an imperial 
policy of its own What it says and does will be what its minis- 
ters in the empire advise it to say and do.” 

The monarch is the head of the English society and his 
ceremonial duties are his most conspicuous functions. By his 
personal character he can exercise a good or bad influence on 
society The abdication of King Edward VIII shows that the 
ministers are responsible even for the marriage of the King. The 
ministry did not like to see the position of the monarchy and the 
prestige of the country lowered by the spectacle of the sovereign 
marrying a twice-divorced lady 

VI II. History of the Cabinet System 

Its Origin and Development 

The Cabinet is an informal but permanent caucus of the 
Parliamentary chiefs of the party m power. The growth of the 
Cabinet System has been slow*, gradual and disguised at every 
step with legal fiction 

From the legal point of view the Cabinet is only a committee 
of the Privy Council, which again is a lineal descendant of the 
A committee Great Gouncil. Before the accession of Charles I 

the King used to consult some persons, selected from 
Privy Council. The word ‘Cabinet’ is first found in 
Bacon’s Essays, but Clarendon in 1640 makes the first definite 
allusions to this informal body consulted by the King. The public 
regarded this body with suspicion and jealousy, as the advisers, 
being unknown to law, could not be held responsible to Parliament. 
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In the reign of Charles II the Privy Council grew to be an 
unwieldy body Clarendon divided the Privy Council into four 
committees, entrusted with particular departments. But over 
and above these committees there was a small informal committee 
which was consulted by the King on questions of general policy. 
In this informal committee lay the germ of the 
Cabinet System The Cabal Ministry was such an ittee super- 

informal committee whose sole object was the furthering Privy _ ^ 
of the King’s interests. Its unpopularity suggested to 
Sir William Temple the need for a reform of the Privy Council. 
He proposed to form a new council of thirty members of whom 
half were to be servants of the Crown and the other half to be 
public men. But it was too large a bodj' for administrative 
purposes. So the scheme did not succeed Charles IT again began 
to consult his favourite ministers In 1679, he practically 
suppressed the Privy Council as an executive body. In the reign 
of Queen Anne the Privy Council used to meet for formal approval 
of business which had been worked through by a Committee of 
Council, at which the Queen might be present, while the Cabinet, 
wherein the Queen sat, took the essential decisions. Under 
G-eorge I the Cabinet became dissociated from the Council m form 
through the constant absence of the King 

In the seventeenth century Parliament tried to establish the 
theory of ministerial responsibility by reviving the prac- 
tice of impeachment Buckingham and Wentworth were 
impeached in the reign of Charles I. The impeachment 
of Danby in the reign of Charles II definitely established the theory 
of ministerial responsibility. But the principle of collective respon- 
sibility of ministers was not evolved m the seventeenth century. 
The evolution of the Party System in the reigns of the last two 
Stuarts helped the growth of the Cabinet System But the 
Cabinet was not composed of members of a particular party 
holding majority in the House of Commons before 1688 

William III at first selected his ministers indifferently from 
both the parties. But this method destroyed the unity of the 
Council So in 1695 Sunderland persuaded the King to 
select ministers from the Whigs who held the majority 
m the Commons. But as yet there was no political 
chief among the ministers and the King presided over the Cabinet 
meetings. 

In 1701 a deliberate attempt vias made by Section 3 of the Act 
of Settlement to arrest the development of the Cabinet System 
by reviving the power of the Privy Council fb.is 

clause remained a dead-letter In the reign of Queen chedc^he 
Anne the Cabinet Council generally corresponded with orthe 
the majority of the House of Commons “ 
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The Cabinet System was fully developed after the accession of 
the Hanoverian dynasty. The first two kings of the dynasty — 
George I and George II were German by nationality. 
They had no command over the English tongue and no 
MiSster interest in English politics. They ceased to attend 
Cabinet meetings. Two very important results follow- 
ed from this. The ministers could debate more freely among 
themselves and present to the King a common concerted plan 
Moreover, in the absence of the King they had to select a 
president to preside over the meetings of the Cabinet. This 
president became their recognised chief and was known as the 
Prime Minister. Sir Eobert Walpole was the first statesman, 
under whom all the characteristics of Cabinet Government deve- 
loped. He may be called the first Prime Minister of England 
During his ministry the Cabinet was comparatively a large body, 
whose members were summoned mainly to approve decisions al- 
ready taken by a small body, composed of the Prime Minister, 
the Chancellor, and the two Secretaries of State. 

Up to the year 1782 the Cabinet contained some members 
who were not m harmony with the party in power. 
Lord Eockingham’s Cabinet in 1782 was the first 
ministry which was wholly composed of the members 
of one political party. 

Pitt the Younger perfected the Cabinet System by driving out 
the household officers of the King like the Lord Chamberlain and 
the Master of the Horse from the Cabinet. His Cabinet was 
composed of the Lord Chancellor, the Lord President, the Lord 
Privy Seal, the First Lords of the Treasury and Admiralty and 
the two Secretaries of the State. In 1801 Addington asserted 
that only a member of the efficient Cabinet is a true Cabinet 
member. Up to 1806 the Archbishop of Canterbury was 
a regular member of the Greater Cabinet. Henceforward the 
distinction between the Inner Cabinet and the Greater Cabinet 
was abolished. 

IX. Development of the Cabinet since 1914 

With the increase in the administrative functions of govern- 
ment, the size of the Cabinet steadily increased Originally the 
Cabinet, at the tune of Walpole, consisted of seven to 
Cabi^r active members ; but towards the end of the nine- 

teenth century its membership rose to more than 
twenty. When the strain of the War of 1914 came upon Great. 
Britain, the size of the Cabinet proved a hindrance to the prompt 
reaching of conclusions Mr Lloyd George, therefore, created a 
War Cabinet of five members in 1916. During the emergency of 
war the party line division was blurred. Of the five members 
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ol the Cabinet, three belonged to the Conservative Party, one to 
the Liberal and one to the Labour Party. None of the members, 
excepting the Chancellor of the Exchequer had departmental 
duties The members of the War Cabinet, therefore, were 
available for immediate consultation and they were free from the 
irritating pressure of minor preoccupations They could devote 
their whole energy to the prosecution of the War. In 1917 
General Smuts, the Prime Minister of the Union of South Africa, 
was made the sixth member of the War Cabinet The War 
Cabinet exercised dictatorial power Parliament passed the bills 
drafted by the ministers. Some of the ministers were not members 
of either House, and most of them were absent from Parliament 

The principle on which the War Cabinet was based was that 
the policy should be m the hand of one body and administration 
m the hand of another, consisting of ordinary 
ministers. But such a divorce of policy from adminis- 
tration results in the erosion of responsibility. If the Commtttee's 
ministers have no hand in making decisions of policy, 
they can not carry it out as mere passive instruments At the 
end of the War there was insistent demand for the return to the 
normal working of the Cabinet System Lioyd George had to 
give way and m 1919 the large Cabinet was again established 
But an informal body, known as the “Inner Cabinet” grew up 
within the Cabinet. The Prime Minister discussed policy 
informally with five or six influential members of the Cabinet 
and prepared the background of debate for the larger body The 
utility of such a body has been described by Mr. Lloyd George in 
the following words “In most Governments there are four or 
five outstanding figures who, by exceptional talent, experience 
and personality, constitute the inner council which gives direction 
to the policy of a ministry. An administration that is not fortunate 
enough to possess such a group may pull through without mishap 
m tranquil season, but in an emergency it is hopelessly lost.” 
Besides the so-called “Inner Cabinet” there has grown up the 
Committee System in the Cabinet Government Special problems 
are referred to a small number of ministers, who take the help of 
outside experts, examine witnesses, study the questions exhaus- 
tively and report to the full Cabinet, which usually accepts the 
findings. 

In 1919 the Haldane Committee on the Machinery of Govern- 
ment laid down, as preliminary desideratta for the 
effective working of the Cabinet that (a) it should be Committees 
small in numbers ; (b) it should meet frequently ; (cl it 
should be supplied in convenient form with all the information 
necessary to enable it to arrive at expeditious decisions ; (d) it 
should consult all Ministers affected by its decisions : and (e) it 
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should have systematic methods of securing that its decisions 
were carried out by the departments concerned. 

On the outbreak of the present War the size of the Cabinet has 
again been reduced to ten members In accordance with the 
usual emergency practice the members of the Cabinet 
Cabinetof and junioi’ ministers placed their resignation in the 
hands of the Premier on the 3rd September, 1939, 
with a view to facilitate his task of reconstruction of the 
ministry. Mr. Neville Chamberlain reconstituted the Government 
with a War Cabinet m which some leaders of the Liberal Party 
were also taken But the Labour Party has declined to accept 
the Prime Minister’s invitation to join the reconstructed Govern- 
ment, though it has promised to give full support to all measures 
for the effective prosecution of war. The present War Cabinet 
under the leadership of Mr Winston Churchill, is double the size 
of the last War Cabinet and there is only one member free from 
the bharge of a Department. 

In 1917 the Prime Ministers of the Dominions, together with a 
representative of India were invited to attend a series of special 
Imperial lE-setings of the War Cabinet, which became known as 
War “Imperial War Cabinet.” In this Cabinet there was 

Cabinet Prime Minister m the true sense, because all the 

Prime Ministers were equal m status, each owing allegiance to his 
own Parliament The decisions of the Imperial War Cabinet 
were theoretically subject to the approval of the different Parlia- 
ments, but in practice the members of the British War Cabinet 
exercised full control over the forces of the Dominions. 

Another significant development in the Cabinet System has been 
the softening of the rigour of the rule that any member of the 
House of Commons who accepted a ministerial post 
may not_ must vacate his seat and offer himself for re-election, 
scat in the 1919 an Act has been passed providing that the 
CommoL acceptance of a ministerial post within nine months 
after the issue of the Writs for a general election shall 
not compel the new minister to vacate his seat. 

The tradition of secrecy and informality of the Cabinet has 
been ended by the institution of the Cabinet Secretariat m 1917 
The Cabinet Secretariat has been entrusted with the 
Cabinet fuuctions of receiving all documents which a minister 
ecrc ana wish to circulate, of preparing the agenda for 

discussion with the approval of the Prime Minister and of taking 
down notes of all decisions arrived at. The need of such a body 
is that in recent years the business of the Cabinet is three or four 
times as heavy as it was half a century ago ; and orderly transac- 
tion of business can not be expected without such an institution 
now-a-days. The secrecy of Cabinet decisions has also been 
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impaired by the practice of giving the newspapers a brief state- 
ment of what has been discussed in the Cabinet 

An Act has been passed in June, 1987, fixing a new scale of 
salary of ministers. “The person who is Prime Minister and 
Pirst Lord of the Treasury,” receives a salary of 
hT0,000 a year The Principal Cabinet offices are 
divided into three categories. The following seventeen of Ministers 
ministers are m the first category and receive T6000 
per year — The Chancellor of the Exchequer , the seven or eight 
Secretaries of State* (Home, Foreign, War, Dominion Affairs, 
Colonies, Air, India, Scotland) , the First Lord of the Admiralty ; 
the President of the Board of Trade ; the Minister of Agriculture 
and Fisheries , the President of the Board of Education , the 
Ministers of Health, of Labour, of Transport, of the Co-ordma- 
tion of Defence, and of Supply. Those in the second rank are 
the President of the Council, the Lord Privy Seal, the Post- 
master-Cdeneral, and the First Commissioner of Works whose 
salaries are normally T3000, but if they are m the Cabinet they 
receive liSOOO each. The Minister of Pensions belongs to the 
third category and receives T2000 per year 

The same Act lays down that not more than 14 out of the 17 
ministers whose offices automatically carry a salary of ;£500U, 
and not more than 21 of the Parliamentary Under- 
secretaries may sit and vote in the House of Commons. Members in 
This means that at least three of the Ministers in the L^fds^® 
highest category and two Under-Secretaries must sit 
in the House of Lords. 

X. Principles of Cabinet System 

The Cabinet System is based on five out-standmg principles. 
First, the sovereign must be excluded from the Cabinet Council. 
But the absence of the King from the Cabinet Council 
does not mean his absence of influence in British politics. He 
must, indeed, accept the decisions of the Cabinet in the last resort, 
but he may have considerable influence on those deci- 
sions. The monarch has the right to know of important of the 
proposals at a stage early enough to enable him to 
argue upon them , he has the right to discuss their substance 
with the relevent ministers and he has the right to ask the Cabi- 
net to reconsider its decisions. “The fact that Royal influence,” 
observes Laski, “is both constant and pervasive is beyond 
discussion. The mere rumour that King Edward VIII was 
dissatisfied with Mr Baldwin’s policy for the distressed areas, 
made that policy a theme of intense, and even angTy national 

*The two offices are often held by the same person, though in the Baldwin 
Ministry they were held by two different persons. 
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discussion throughout the brief period of his reign. The deter- 
mination of George V, as he told Lord Esher, to take a special 
interest in imperial concerns is hardly likely to be unconnected 
with the emphasis they received from his successive Governments. 
An energetic Monarch, skilfully advised, can still play a consi- 
derable part m shaping the emphasis of policy ” 

Secondly, there must be a close correspondence between the 
political executive and the legislature The Cabinet is usually 
selected from the party which holds the majority m the House 
of Commons This principle was recognised by William III, 
when he entrusted the administration to the Whig 
Junto m 1697. x\nne did not like the Whigs, but 
Executive ybie had to give them place in the Cabinet when they 
secured majority in the House of Commons Walpole 
remained in office only so long as he could command 
majority m the Lower House. Even George III recognised the 
validity of this principle and tried to secure a majority by means 
of bribery and corruption. Owing to the recognition of this 
principle the Cabinet can work in harmony with the House of 
Commons. Moreover, members of the Cabinet must have seats 
either in the House of Commons or in the House of Lords, m 
order to answer questions regarding their departments and to 
control Parliament as well 

Thirdly, there must be political homogeneity m the Cabinet. 
All the members of the Cabinet must belong to the same party 
or hold the same political opinion This is necessary 
homSeicity ^01’ maintaining unity in counsel. There are free 
discussions in the Cabinet but a compromise is arrived 
at in the end Walpole did something to establish this principle 
but it was not fully recognised till the formation of the Bocking- 
ham Ministry of 1782 A ministry made up of men without 
common principles would lack power and cohesion. 


Fourthly, the Cabinet stands or falls together as a unit Prof. 
Hearn is of opinion that the principle of collective responsibility 
and corporate unity w^as recognised tor the first time in 1782. Lord 
Morley expla.ins the principle of collective responsibility m the 
Collective ±ollowing woi'ds : “As a general rule, every important 
res^ponsibi- pieco of departmental policy is taken to commit the 
entire Cabinet and its members stand oi fall together. 
The Chancellor of the Exchequer may be driven from office by 
a bad dispatch from the Foreign Office, and an excellent Home 
Becretary may suffer from the blunders of a stupid Minister of 
War.” Those ministers who do not like to share the responsibi- 
lity of a particular measure taken by the Cabinet as a whole have 
but the alternative of resigning their office as did Mr. Eden on 
the 20th February, 1938, on account of his disagreement with 
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Chamberlain on the question of surrendering at the threat of an 
ultimatum to Italy and Mr. Duff-Cooper m September, 1938, on 
account of his disapproval of the Munich Agreement In 1932, 
when England gave up her Free-trade policy the members of the 
Cabinet made an “agreement to differ” and every one was allowed 
to speak freely for or against the proposed measure But this 
should not be treated as a precedent 

Fifthly, the Prime Minister keeps a strict control over the 
members of the Cabinet. Whenever a member per- 
sists in holding a different opinion from him, the 
Prime Minister asks him to resign. The Prime Minister 
acts as the symbol of unity m the Government. 

The successful working of the Cabinet System depends on the 
spirit of team-work. “Members should work heartily for Cabinet 
decisions,” stated Lord Grey, “should not press personal views 
unduly on matters not essential, should contend for 
substance, not form, and each should consider without ofconilfct 
amour propi'e how his own opinion can be reconciled 
with that of others. Subject to the qualification of 
not sacrificing what he regards as essential to the public interest, 
he should not contend for victory, but work for agreement in 
the Cabinet Secondly, when a Cabinet decision is attained, he 
should accept full responsibility for it. Thirdly, resignation should 
never be talked about or threatened except on a matter of vital 
importance, and then only when resignation is really intended.” 

XI. Nature and Functions of the Cabinet 

The Cabinet is the supreme directing authority in the British 
constitutional system. It is the real executive body in the State. But 
neither Parliament nor the Courts of law have provided 
for the Cabinet. It is still unknown to law. Conven- 
tion alone provides for the essential rules of Cabinet 
Government. According to Lowell the Cabinet is an informal 
body whose business is to bring about a co-operation among the 
different forces of the State without interfering with their legal 
independence. Its action must, therefore, be of an informal 
character. A minister is invited to attend the Cabinet by a 
purely informal note from the Prime Minister. But there is a 
rule that Cabinet ministers should be sworn of the Council, so as 
to apply to them the Privy Councillor’s oath. 

Bagehot defined the Cabinet as a “committee of the legislative 
body selected to be the executive body ” But it is really a 
committee of the party which commands the majority in 
the House of Commons and is selected by one member commons 
of one party in Parliament from among other members of 
the same party. The Cabinet is an integral and living part of 
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Parliament. It owes its life to the House of Commons but the latter 
can live only so long as it is prepared to go on giving life 
to the Cabinet. The relation between the Cabinet and the 
House of Commons reminds one of the story of a despot who 
asked an astrologer as to how long he would live. The astrologer 
replied that the stars have decreed that the king can live only so 
long as the astrologer himself would live By this clever answer 
the astrologer ensured not only his bare life but also a comfort- 
able life. 

The functions of the Cabinet have been stated authoritatively by 
the Machinery of Government Committee, presided over by Lord 
Haldane m 1918. They are, first, the final determination of 
the°Cab°net^ tbe policy to be submitted to Parliament ; secondly, the 
supreme control of the national executive in accordance 
with the policy prescribed by Parliament ; and thirdly, the conti- 
nuous co-ordination and delimitation of the authorities of the 
several departments of State Determination of policy includes the 
formulation of legislative and financial programme It takes 
the initiative in passing all important laws. Private members 
may indeed bring in bills for consideration in the Legislature, but 
as the Cabinet possesses majority in the House of Commons, 
Le isiative emanate from the Cabinet. The 

aiflflnanliai conti'ol of the Cabinet over finance is greater still. 

nctions Cabinet approves of the estimates prepared by the 

heads of different departments and submits them to Parliament. 
The House of Commons will give no consideration at all to 
any request for money that does not come from the Cabinet. 
The consideration of the financial proposals of the Cabinet by 
the House has become more formal than real in recent years. 

The executive functions are performed by the ministers, 
each of whom is m charge of a department. But the general 
policy IS determined by the Cabinet as a whole. All 
matters of importance in the administrative sphere, 
including departmental reorganisation, such as the 
reconstruction of the War Office in 1904 and the readjustment of 
the Air Ministry m 1938 are brought before the Cabinet 

The Cabinet, however, is excluded by custom, from considering 
the annual budget statement, including proposals of new 
taxation, which is orally communicated to the Cabinet 
^tside shortly before actual presentation. A Cabinet Member, 
deoMoL Colonial Secretary, Mr. Thomas, was found guilty 

of disclosing the proposed taxation in 1936 The 
Chancellor of Exchequer is allowed to prepare his plans without 
the aid of his colleagues in the Cabinet. Similarly, the prerogative 
of mercy is exercised at the sole responsibility of the Home 
Secretary ; criminal prosecutions are under the normal control 
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of the Attorney- General alohe ; and the question of conferring 
honours is left to the discretion of the Prime Minister and the 
Crown. It would surprise many in India to learn from no less 
an authority than Prof. Keith that “appointments do not normally 
come before the Cabinet, though there is no absolute rule The 
Cabinet has been consulted from time to time as to the mode in 
which vacancies should be filled, though no doubt this sort of 
enquiry is best made privately ” 

XII. The Process of forming the Cabinef 

The first step in the formation of the Cabinet is the choice of a 
Prime Minister by the Sovereign The King could choose a Peer 
or a Commoner as Prime Minister before 1923. No 
Peer has been Prime Minister since the resignation of 
Lord Salisbury in 1902. In 1923, the King selected 
Mr. Baldwin in preference to Lord Curzon to succeed Commons 
Mr. Bonar Law on the ground that the Labour Party 
constituting the official Opposition was unrepresented m the 
House of Lords and that the Prime Minister must have his finger 
on the pulse of the House of Commons, which can compel the 
Government to resign. Mr Baldwin also did not like to continue 
his Premiership when he was transferred to the Upper House 
with the title of Earl Baldwin The King, thus, must select the 
Prime Minister from the House of Commons. 

The range of the King’s choise depends on the state of parties 
in the House of Commons If one single party commands a 
majority and if it has a recognised leader, the King of 

can have no other alternative but to choose him. 

If there is no recognised leader of the majority party, 
as was the case with the Liberal Party after the 
resignation of Gladstone in 1894, the monarch exercises his or 
her discretion m selecting the Prune Minister from among a 
number of possible candidates. But the monai’ch must select 
such a person who can form a Government and has a reasonable 
chance of retaining confidence of the House of Commons 
Where the complexities of the Party system do not directly 
indicate an obvious Prime Minister, the King can also exercise 
his discretion. In 1931 the Prime Minister, Mr. Eamsay 
MacDonald was expelled from the Labour Party and Mr. 
Henderson was elected the Leader of the party. The Labour Party 
had 289 members, but all except 16 members revolted against 
Mr Eamsay MacDonald, who resigned on August 23rd on 
account of financial difficulties about the solution of which the 
Labour Mimstry could not agree Mr Baldwin, the leader of 
the next majority party, or Mr Henderson would have been 
the next Prime Minister under normal circumstances. But 
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Sidney Webb writes that George V made a strong appeal to 
Mr- Ramsay MacDonald “to stand by the nation in this financial 
crisis and to seek the support of leading members ot the 
Conservative and Liberal Parties m forming, in conjunction with 
such members of his own party as would come m, a united 
National Government The King is believed to have made a 
correspondingly strong appeal to the Liberal and Conservative 
leaders.” The result was that Mr Ramsay MacDonald was chosen 
as Prime ■ Minister of the National Government. Prof. Laski 
observes that the new Cabinet had “as much the character of a 
Palace revolution as the appearance of Lord Bute as Prime 
Minister in 1763.” He comes to the conclusion that at the time 
of a political crisis the King must be regarded as a factor of 
first-class importance. 

The Prime Minister, having taken office, selects his colleagues, 
some sixty in number, of whom from twenty to twenty-three are 
Selection of Cabinet. The Chancellor of the Exchequer, 

other the Pirst Lord of the Admiralty, the eight Secretaries 
Ministers State, the Presidents of the Boards of Trade and 
Education, the Ministers of Labour, Health, Agriculture and 
Eisheries and Transport, and the Postmaster-General are invariably 
taken in the Cabinet in normal times. Besides these, some minis- 
ters like the Lord Privy Seal and the Lord President of the 
Council who have little administrative duties are taken in the 
Cabinet. The Prime Minister selects such persons as would work 
faithfully under him and have influence in the party. In theory 
the Prime Minister nominates, or technically recommends minis- 
ters and the King appoints them. Though the monarch exercises 
some power even m the selection of other ministers, yet the Prime 
Minister has the final word as against the King, because he must 
have a Government which can work together and which can 
secure the support of the House of Commons. 

Xlll. The Position and Functions of the Prime Minister 

Lord Morley described the Prime Minister as the keystone 
of the Cabinet arch. He forms the Cabinet, keeps the team 
together, and can compel the resignation of any or all of his 
Importance colleagues. He is not only the head of the Executive 
Minis^r leader of the Legislature. An accurate 

mister observer has truly pointed out that “An English Prime 
Minister with his majority secure m Parliament can do what the 
German Emperor and the American President and all the Chair- 
men of the Committees in the United States Congress can not do, 
for he can alter the laws, he can impose taxation or repeal it, 
and he can direct all the forces of the State.” 



THE POSITION AND EUNGTIONS OP THE PRIME MINISTER 365 


But the Prune Minister of England was unknown to the law 
until 1905. A Royal Proclamation of December, 1905, 
gave place and precedence to the Prime Minister next J^co^gmtion 
after the Archbishop of York The Ministers of the 
Crown Act, 1937, recognises his position by providing 
for him the salary of P10,000 a year as Prime Minister and First 
Lord of the Treasury His unique position is further attested by 
the grant of a pension of £‘2000 a year to all ex-Prime Ministers. 

Walpole in the eighteenth century refused to admit that there 
was any Prime or supreme minister and Gladstone at 
the end of the nineteenth century wrote that the macy of the 
“Head of the British Government is not a Grand 
Vizier. He has no powers, properly so-called, over his 
colleagues On the rare occasions when a Cabinet determines its 
course by the votes of its members, his vote counts only as one 
of theirs.” Both of these illustrious Prime Ministers under- 
estimated the importance of the office they held. The position of 
the Prime Minister depends largely on his personality Prof. 
Chase observes that “in recent years the position of Prime 
Minister has tended to become quasi-presidential ; chosen by 
popular acclaim he holds his office independent — or largely so — 
of his colleagues and even of Parliament.” But this view is 
vigorously contested by Prof Laski who writes “It would be 
too much to say that the position of a modern Prime Minister 
has approximated to that of an American President ; for the 
careers of Mr Asquith, Mr Lloyd George, and Mr Ramsay 
MacDonald all illustrate the fact that his authority is a matter 
of influence m the context of party structure and not of 
defined powers legally conferred. But it would, I think, on 
experience be true to say that the stronger the hold of a Prime 
Minister upon his Cabinet, the better is the system likely to work ” 

The Prime Minister presides over the Cabinet meeting. His 
opinion carries great weight with his colleagues. He 
exercises a general supervision of all the departments functions 
Nothing relating to the general policy or affecting 
the efficiency of the service must be done without his advice 
He takes a particular interest m the Foreign Office, and looks 
into all the important despatches before they are sent out He 
acts as an informal mediator m the quarrels between the differ- 
ent departments and ministers. He represents the Cabinet m 
its relation to the Crown. He alone is entitled to report to the 
King the decision of the Cabinet. When he resigns his post, the 
whole Cabinet is dissolved and the King must entrust the forma- 
tion of the ministry to another person. The Prune Minister 
makes statements of general nature to Parliament, while other 
ministers speak about their respective departments only. He 
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keeps a careful watch over all government bills in Parliament 
and is expected to speak not only on general questions but also 
on the most important government bills. Lastly, the Prime 
Minister exercises a good deal of patronage He appoints all the 
ministers and nnder-secretaries All the higher ecclesiastical 
offices are filled up b^ his advice. He can confer peerage and 
other honours 

XIV. The Privy Council 

The Privy Council is one of the four inter-connected chief 
institutions through which the powers of the Crown are exer- 
cised ; the other three being the Ministry, the Cabinet and the 
permanent Civil Service The Privy Council derives its origin 
from the Gnria Pegis which was a part of the Norman Great 
Council, In the reign of Henry VI (1422 — 1461) the Permanent 
Council of the Great Council was virtually superseded by another 
inner circle of councillors, called the Privy Council, 
funcSoal^'^ -which uow became the chief executive body of the 
Council realm Under the Tudors the Privy Council, depending 
absolutely on the favour of the monarch, performed 
almost all the functions which are now carried on by the Cabinet. 
In the seventeenth century the Privy Council itself became 
comparatively a large body and the functions of advising the 
King and caiTymg on the Government devolved on a smaller 
selective group, known as the Cabinet. The Privy Council has 
ceased to be a deliberative or advisory body ; now-a-days it 
performs some very important work indeed, but its services are 
mostly of a formal character. Ministers take their oath, receive 
the insignia of office and kiss the King’s hands m the Privy 
Council. The Cabinet frames policy and decides what orders shall 
be given, but it is the Privy Council which gives orders The 
Orders-in-Council are the mode of expressing certain matters of 
special importance in the sphere of prerogative, such as summon- 
ing, proroguing and dissolving Parliament, orders relating to 
the Government of the Crow-n Colonies, and orders granting 
Boyal Charters to Municipal Corporations and other bodies 
Besides these, the Orders-in-Council are also the mode in which is 
exercised much of the delegated legislative power conferred by 
Parliament on the executive Government. Six different kinds 
of power are delegated by Parliament to the Privy Council : 
(a) The power to lay down general rules e.g as to the adminis- 
tration of workhouses, (b) to issue particular commands e.g to 
the authorities who have failed in duty, (c) to grant licenses, 
(d) to remit .penalties, (e) to order inspection, (f) to hold 
enquiries e.g. as to railway accidents. 

The peculiar procedure of the Privy Council makes it possible 
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for the Cabinet to leave so many’ important functions to 
the Council. The general body of Privy Councillors 
IS never called together except when a new sovereign and^m^o- 
iB to be crowmed or some other solemn ceremony 
IS to be performed The Council m passing orders 
consists of the King and not less than three Councillors, four 
being usually summoned. Usually the four members invited 
to attend are Cabinet ministers or ministers The Clerk of 
the Council issues the summons The Lord President of the 
Council is invariably and the King is usually present in the Council 
But the full Council consists of more than three hundred and 
fifty members, and most of them are seldom or never summoned 
to attend the Council All Cabinet ministers, past and present, 
some other great officers of the state, the two Archbishops and 
the Bishop of London, some of the highest judges and ex-judges, 
a few colonial statesmen, a large number of peers and others 
who are given the title of “Privy Councillor’' for their political, 
literary, scientific or military services are members of the 
Privy Council 

Important administrative boards like the Board of Trade and 
the Board of Education originated as Privy Council Committees 
The growth of professional organisations (e.g. G-eneral 
Medical Council and Medical Research Council) with 
statutory powers of regulating entry into and discipline 
within their professions has added to the functions of 
the Privy Council. The Department of Scientific and Industrial 
Research controlling the G-eological Survey, the National Physical 
Laboratory and certain other Research Stations, is directly 
subordinate to the Privy Council. The Judicial Committee of the 
Privy Council, consisting of twenty or more members including 
the Lord President of the Council, the Privy Councillors W’ho 
hold or have held high judicial positions, the Lord Chancellor, 
the SIX Lords of Appeal m ordinary and varying number of judges 
from overseas superior comits, acts as the highest court of 
appeal from ecclesiastical courts, prize courts, coui’ts m India, 
courts in the Channel islands and the Isle of Man, courts of 
some of the Dominions and of all the Colonies, and from English 
courts established by treaty in foreign countries. 


XV. His Majesty's Government and Executive Departments;!, 

His Majesty’s Government consists of about sixty-five persons, 
who constitute “the ministry.” Though the ministry as such 
never meets, yet they are all united by virtue of their 
belonging to one party or to one conscious coalition. Mteistry 
They come into office and resign together. Bach 
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Minister is mdmdnally responsible in law for bis acts as a 
minister and at the same time they are jointly responsible 
politically for the policy of the Government. There are twenty- 
four chief Departments, each under a Responsible Minister 
There are, in addition, three Ministers at the head of subordinate 
departments — the Department of Overseas Trade, the Mines 
Department, and the Paymaster- General’s office — who are under 
the general control of other Ministers. Besides these, there is m 
most departments at least one other Minister who acts on the 
general instructions and is subject to the control of the Minister 
at the head of the Department. The subordinate departments and 
semi-autonomous bodies like the Unemployment Assistance Board, 
the London Passenger Transport Board, the Central Electricity 
Board, have in practice a measure of autonomy, though the 
Minister and his advisers are consulted m matters of political 
importance or m matters for which the consent of the Minister is 
prescribed by law. The Departments of the House of Lords 
Offices, the House of Commons Offices, the Charity Commission 
and the Ecclesiastical and Church Estates Commission are 
represented in Parliament but not by Ministers. There are some 
Departments, as for example, the Exchequer and Audit 
Department, the Boyal Household, the Offices of the Duchy of 
Cornwall and the County Palatine of Durham, the Lord Great 
Chamberlain’s Department, the Herald’s College, which are not 
represented in Parliament. 


The twenty-four chief Departments may be classified as 
political, economic and social. The examples of political 
Departments are the Foreign Office, the War Office, 
Hon Admiralty and the Home Office ; those of economic 

Semf' Departments are the Board of Trade and the Ministries 
of Labour and Agriculture and Fisheries ; while 
Departments of social character are the Ministry of Health and 
the Board of Education Such a classification, however, is not 
satisfactory as the work of one Department shades into another. 
A brief description of the Chief Departments is given here to 
give some idea of the complexity of administrative organisation 
in the English Constitution 


The Treasury is the oldest and the most important Department, 
exercising a considerable amount of control over other Departments 
Composi- reason of the fact that it determines the classes 
Treas4*y ^ of officers to be employed therein and the scale of 
reasury salaries It IS in theory a Board which, however, 

never meets. The Prime Minister as First Lord of the Treasury 
is a member of this Board The Treasury as ministry of finance is, 
however, under the control of the Chancellor of the Exchequer. 
He IS assisted by the Financial Secretary to the Treasury, who is 
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the most important of the Junior Ministers, and who is occasionally 
a member of the Cabinet. The Parliamentary Secretary to the 
Treasury is Chief Government Whip m the House of Commons 
and the three Junior Lords are also Government A¥hips. Besides 
these political officers, who stand or fall along with the Cabinet, 
there is the Permanent Secretary, and non-political Civil Servant, 
who IS in charge of the three mam sections of the Treasury, vk . 
(1) the Department of Establishments, which deals with the 
staff of government departments and related matters, (2) the 
Department of Supply Services, which deals with other financial 
business of the departments, (3) and the Department of Finance, 
which administers the fiscal business of the Treasury 

The Treasury assures the collection of the revenue, through 
the Boards of Customs and Inland Bevenue, the Post Office, 
and the Commissioners of Crown lands. It proposes 
new taxes so that all the Departments of Government 
may have adequate funds It exercises a rigorous 
control over expenditure, especially in the form of preparing the 
estimates or supervising their preparation. It initiates and carry 
out measures affecting the public debt, currency and banking and 
prescribes the manner m which the public accounts shall be kept. 
The Bank of England is a semi-public institution which, in 
respect of some of its activities, is subject to the control of the 
Treasury. It is a curious fact that the Chancellor of the 
Exchequer is not in charge of the Exchequer. The Exchequer 
is entrusted with the function of seeing that the money is dis- 
bursed according to law, and it is under the direction of the 
Comptroller and Auditor-General. 

The Admiralty, the Air Ministry, the War Office, and the 
‘Ministry of the Crown for the Co-ordmation of Defence’, created 
m 1936 are responsible for defending the country and 
the empire. The Board of Admiralty is composed of 
the First Lord, (who is responsible for the Department 
and can over-rule the Board) , the First Sea Lord (who is also 
Chief of the Naval Staff), the Second Sea Lord (who is also 
Director of Naval Personnel), the Third Sea Lord (who is also 
Controller), the Fourth Sea Lord (who is also Chief of Supplies 
and Transport), the Deputy Chief of Naval Staff, the Parliamen- 
tary and Financial Secretary, the Civil Lord, and the Permanent 
Secretary. The First Lord is a member of the Cabinet. The 
Parliamentary and Financial Secretary and the Civil Lord are 
junior ministers, the four Sea Lords are naval officers and the 
Permanent Secretary is a Civil Servant The War Office is under 
the control of a Secretary of State who is a member of the Cabinet 
and who is assisted by two Junior Ministers, the Parliamentary 
Under-Secretary of State and the Financial Secretary to the 
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War Office The Army is controlled by the Army Council, which 
consists of the Secretary of State, the Parliamentary Under- 
secretary, the Financial Secretary, the Chief of the Imperial 
General Staff, the Adjutant-General, the Quartermaster- General, 
the Master-General of the Ordnance, the Permanent Under- 
secretary of State and the Director-General of the Territorial 
Army. The Air Ministry is under the control of the Secretary 
of State for Air, assisted by a Junior Minister, and the Parliamen- 
tary Under-Secretary for Air. The Air Council was reconstituted 
in July 1938 with the Secretary of State, the Chief of the 
Air Staff, the Member for Personnel, the Member for Supply and 
Organisation, the Member for Development and Production, 
the Parliamentary Under- Secretary and the Permanent Under- 
secretary as members. 

The foreign and imperial relations are in charge of the Foreign, 
Dominion, Colonial and India Offices The Foreign Secretary 
has got two Under-Secretaries while the three other 
Foreign Officss have got one each. The Foreign Office receives 
R^faSs sends despatches on foreign affairs, controls with 

the assent of the Prime Minister the Diplomatic and 
Consular Services and is responsible for the Government of 
the Anglo-Egyptian Sudan and of those Protectorates which 
are not controlled by the Colonial or India Offices. The Dominion 
Office transmits the information regarding foreign affairs prepared 
by the Foreign Office and corresponds with the external 
departments of the Dominions It also conducts the relations of 
the British Government with Newfoundland and Southern 
Ehodesia. The Secretaryship of the Dominion and the Colonial 
Offices were held by the same person up to 1930 ; but now they 
are held by two separate Cabinet Ministers. The Colonial Office 
controls all the Colonies not possessing responsible Government, 
all the Protectorates, including Protected States and the British 
Mandated Territories. The functions of the India Office will be 
described in the Chapter on Indian Constitution. 

The Home Office receives and transmits petitions to the Crown, 
prepares and countersigns warrants, controls the Metropolitan 
Police and the Prison Commission, and grants certi- 
ficates of naturalisation. The Home Secretary has 
‘ also duties m respect of theatres and cinematographs, 

of habitual drunkards and lunatics, of safeguarding children 
against White Slave Traffic, and of licensing the sale of intoxicating 
liquors. He deals with certain matters affecting the health and 
safety of those engaged m trade. The Home Office sees to the 
registration of voters and supervision of elections The Home 
Secretary advises the Crown as to the exercise of the prerogative 
of mercy 
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The Lord Chancellor is another important Cabinet minister 
who IS the President of the Honse of Lords, and who presides 
over the Court of Appeal, the High Court and the Chancery 
Division. The Great Seal is in his charge and he can appoint 
and remove Justices of Peace and County Court Judges. 

The Board of Trade, the Ministry of Transport, the Ministry 
of Agriculture and Fisheries, the Ministry of Labour, the Ministry 
of Pensions, the Office of Works are concerned with 
the promotion of economic activities The Board of Economic 
Trade is empowered by the Import Duties Act of 1932 2^?^' 
to impose special duties on imjiorts from countries which 
discriminate against British trade The Mines Department, the 
Bankruptcy Department, the Companies (windmg-up) Depart- 
ment, and the Patent Office are subordinate to the Board of 
Trade. The Marine Department of the Board deals extensively 
with merchant shipping and seamen. The Ministry of Transport 
looks after railways, canals, waterways, inland navigation, tram- 
ways, roads, bridges and ferries, vehicles and traffic, and harbours, 
docks and piers. The Central Electricity Board and the London 
Passenger Transport Board are connected with the Ministry of 
Transport. The Ministry of Agriculture and Fisheries adminis- 
ters subsidies provided for beet, sugar and cattle, and is partly 
responsible for setting up the Marketing Boards Assistance to 
agricultural producers may be given by a Mortgage Corporation in 
the form of credits The Ministry of Labour is advised by an 
Unemployment Insurance Statutory Committee and by Cotton 
Industry Boards. The Ministry has certain statutory powers 
over the Unemployment Assistance Board 

The Ministry of Health has duties relating to the health of 
mothers and young children, to the medical inspection and 
treatment of school children, to infant life protection, 
to the health of disabled officers and men after they Depai?-*^ 
have left the service and many other matter It has 
wide powers of control, mainly by inspection, grants and sanctions 
over local authorities, water undertakers and housing associations. 
The Board of Education distributes grants and controls the whole 
course of educational development, so far as it receives public aid. 

XVI. His Majesty's Opposition 

‘His Majesty’s Opposition’ is second in importance to ‘His 
Majesty’s Government.’ It is a part of the mechanism of the 
State in Great Britain. The Act of 1937 which settled the 
scale of salary of ministers of the Crown also granted a salary 
of T2000 a year to the leader of the Opposition. It seems 
paradoxical that the public should pay such a salary to enable 
the leader of the Opposition to obstruct public business as much 

46 
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as he can, to take the maximum advantage of the Govern- 
ment’s mistakes, and to try to prove that the Government is 
ruining the country. More absurd is the fact that the Govern- 
ment sets aside time m order that the Opposition may censure 
the Government But it does not appear absurd at all when 
we consider that the Opposition provides the major check upon 
corruption and defective administration The existence of the 
Opposition shows that the Government is prepared to meet 
criticism by rational argument 

The Opposition tries to come to power by dislodging the 
Government from office The leading persons in the Opposition 
camp form, the “shadow cabinet.” They do not usually raise 
issues which are fundamental in character There is general 
agreement between the Government and the Opposition in essen- 
tial matters. The co-operation between the parties is closest m 
war or in time of threat of war, or at any other grave crisis. The 
Labour Government of 1929 — 1931 invited the Opposition 
leaders to take part in some aspects of the work of the Committee 
of Imperial Defence. Both the Liberal and the Conservative 
leaders came forward to help the Labour Government during the 
crisis of 1931. The Labour leaders m Opposition in 1937 — 38 
did not attack the ministry on the ground that they were not 
taken into confidence regarding defence measures. They have 
promised to help the Government in the prosecution of the War 
in September, 1939 All the parties have so long pledged them- 
selves to the protection of private ownership of means of produc- 
tion. But with the growth of economic discontent it is likely 
that the Labour Party would seek to destroy private property. In 
that case the agreement between the Government and the 
Opposition would cease to operate. But at present the govern- 
ment IS earned on by the Prime Minister in close collaboration 
with the leader of the Opposition. Hence Bernard Shaw has 
remarked that “The English Prime Minister knows the leader 
of the Opposition better than he does his own wife.” 

XVII. The Permanent Civil Service 

It has been said that the efficiency of English administration 
is due to the efficient staffs of permanent Civil Servants. The 
Civil Service is the incorruptible spinal column of England. As 
Relation of already stated, the ministers who are the 

Se^ice departmental heads are mostly amateurs and besides. 
Ministers tenure of office is quite short. But the Civil 

Servants who are skilled m the technique of detailed 
administrative worE, can well manage the departments. The 
Civil Servants are non-party men and are not allowed to take part 
in politics. The principles upon which Civil Servants act have 
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been stated by Sir Warren Fisher in his Evidence before the 
Eoyal Commission on the Civil Service in 1929. He observes that 
“Determination of policy is the function of ministers, and once a 
policy IS determined it is the unquestioned and unquestionable 
business of the Civil Servant to strive to carry out that policy 
with precisely the same good will whether he agrees with it or 
not That is axiomatic and will never be m dispute. At the 
same time it is the traditional duty of Civil Servants, while deci- 
sions are being formulated, to make available to their political 
chiefs all the information and experience at their disposal, and to 
do this without fear or favour, irrespective of whether the advice 
thus tendered may accord or not with the minister’s initial view. 
The presentation to the minister of rel event facts, the ascertain- 
ment and marshalling of which may often call into play the whole 
organisation of the department, demands of the Civil Servant 
the greatest care. The presentation of inference from the facts 
equally demands from him all the wisdom and all the detachment 
he can command ” 

The Civil Servants were formerly recruited by nomination but 
as this system did not ensure efficiency a change was found 
desirable The East India Company obtained good 
results by introducing the system of competitive exami- civfi®® 
nation in recruiting their officers This example was ^fa^ry 
taken up by the English Government and in 1854 a 
Commission headed by Macaulay recommended the step In 1870 
Gladstone issued an Order-m- Council making open competitive 
examinations obligatory practically throughout the Civil Service. 
The examination for entry is a test of general intelligence, and 
not of special qualifications for a particular department. The 
Civil Service, m the broadest sense, consists of some five lakhs of 
persons, of whom 3,30,000 are employed m industrial establish- 
ments such as the Arsenal and the Dockyards and the Post 
Office They carry out merely routine work and are not called 
upon to display initiative nor to take responsibility. The second 
class consists of some 70,000 clerical officials, who for the most 
part perform routine work, and apply well-worn precedent to 
new material. The third class consists of 16,000 executive 
officials, some 2500 inspectors in different departments, and 
nearly 7000 professional, technical and scientific workers These 
officers are responsible for preparing the materials for policy, 
and not for initiating policy The highest class of officials, 
consisting of some thirteen hundred members, who advise the 
ministers and play an important part m shaping policy The}- 
are usually bnlliant graduates of Oxford and Cambridge, and 
belong to the same social class as the ministers. Seventy-five 
per cent of the Civil Servants, in the broadest sense, receive less 
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than rupees two hundred and forty per month or four pounds 
per week. There are only some five hundred posts of which the 
salaries are £1000 per annum and upwards. Heads of depart- 
ments receive £3000 per year or Es 4000 per month. Consider- 
ing the much higher cost of living in England, the highest grade 
of Civilians receive much lower salary than the members of 
Indian Civil Service The members of Civil Service are allowed 
to vote in parliamentary elections. But with a view to safeguard 
their absolute neutrality they are denied the right to contest 
in any election, central or local They are not even allowed to 
participate in any political controversy nor to write on current 
affairs. 

The Civil Service m England is exceptionally efficient and free 
from corruption. Its efficiency is due to the method of recruiting 
and promotion, the security of service and guarantee 
of pension. It has been able to attract the best class 
Service** of men and women to it It avoids partisanship 
partly because its members are forbidden to take 
part in politics, but mainly because its members through long 
tradition think of themselves as administrators and pride them- 
selves on their ability to carry out the decisions of the Labour, 
Conservative or Coalition Governments with equal aptitude 
There has been indeed some criticism of the Civil Seiwice in 
recent years The main charge against it is that it is deliberately 
seeking power and attempting to set up a Bureaucracy m 
England We shall discuss this charge in a later Chapter 

It has been pointed out by some critics that the system of 
examination is faulty, that too much emphasis is laid on the 
classics which gives advantage to the graduates of Oxford and 
Cambridge, and that the departments work at a very slow 
speed. High posts are still practically reserved for the sons of the 
upper classes in society, because of the insistence on high academic 
qualifications, which can be secured by those who can afford 
to pay the expenses. Most of these criticisms are not well- 
deserved. Prof. Laski, who has been a member of the Civil Service 
Tribunal for a long time, observes that a number of officials, 
whose ability would fit them for the highest class of work 
remain unused or undiscovered mainly because the grades of 
the service are too rigid, the methods of promotion below the 
administrative class are too mechanical and because very little 
encouragement is given to deserving officers. Another charge 
against the Civil Service is that its members took the initiative 
m increasing the scale of their own remuneration Its critics 
point out that with the increase m salary there has not occurred 
a corresponding increase in efficiency or devotion to duty 
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THE ENGLISH CONSTITUTION (Contd.) 
LEGISLATURE AND JUDICIARY 

I. The Sovereignty of Parliament 

The chief characteristic of the English Constitution is the 
Sovereignty of Parliament. The supremacy of Parliament 
appears from a superficial study to be limited by the authority 
of the King, by the discretion of the Judges, by the power of the 
Cabinet and the Civil Service. But Parliament does actually 
control all these agencies of Government George VI owes his 
very position to the Act of Settlement of 1701 and the Abdi- 
cation Act of 1936 It has already been shown that most of his 
political activities are controlled by ministers, who are respon- 
sible to Parliament. The Judges can indeed make law by their 
interpretation of law, but Parliament can overrule their decision 
by statute. The judges decided m the Taff Yale case in 1901 
that the Trade Unions could be made responsible for damages, 
but the Trades Disputes Act of 1906 counteracted this decision. 
The ministers exercise great powers only with the consent of 
Parliament. The Civil Service derive their authority from 
statute and are subject to parliamentary criticism. The Sove- 
reignty of Parliament may be exemplified, by a reference to the 
three propositions, propounded by Mr Dicey : — (i) There is 
no law which Parliament (i.e. the King-m-Parliament) cannot 
make ; (ii) There is no law which Parliament cannot repeal or 
modify ; (iii) There is under the English Constitution no marked 
or clear distinction between laws which are not fundamental 
or constitutional and laws which are. Parliament has power to 
make any change in the constitution it likes. It altered the 
succession to the throne by the Act of 8ettlemeut in 1701. It 
changed the religion of England by the Act of Supremacy in 1534. 
It enacted a legislative union with Scotland in 1707 and with Ire- 
land m 1800. These two Acts of Union fundamentally changed the 
constitution of the House of Commons and the House of Lords. 
The most striking instance of the omnipotence of Par- 
liament IS to be found m the passing of the Septennial chSfgT 
Act in 1716 The Parliament which had been elected 
for three years m 1715 not only extended the duration of 
future parliaments from three to seven years, but also prolonged 
its own duration by four years by this Act. The Septennial Act 
“proves to demonstrate that from a legal point of view" 
Parliament is neither the agent of electors nor in any sense a 
trustee for its constituents. It is legally the sovereign power of 
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the state, and the Septennial Act is at once the result and the 
standing proof of such Parliamentary sovereignty ” 

Parliament can repeal any law it likes It is impossible to 
Parliament absolute Sovereignty of Parliament even by 

can repeal pas&ing laws declared to be unchangeable. Thus 
any law though the permanence of the established church of 

Ireland was guaranteed by the Act of Union, yet the Irish church 
was dis-established in 1869. 

In the Constitutions of France and U S. A. a distinction exists 
between the Fundamental or Constitutional laws and 
meaSlaw the Ordinary laws The legislatures of these countries 
are not competent to change the fundamental laws. 
But there is no such fundameutal law’ in the English Constitution. 
No other body m the state has any power of legislation independent 
of Parliament. Even the legislatures of the Self-governing 
Dominions make laws by virtue of the delegation of power by 
Parliament. The Stuart kings had claimed and exercised the power 
ot making law' by their prerogative authority. But the Glorious 
Revolution finally established the sovereignty of Parliament 

II. Composition and Functions ot the House of Lords 

The House of Lords is composed of hereditary peers, elective 
peers, spiritual lords and Law Lords. Conferment of a baronage 
necessarily bestows the right to a seat in the House 
composition of Lords. Only one member of a noble family may 
sit m the Lords, though his sons may bear the title 
ot barons, unless, of course, any of those sons is made a baron in 
his own right On the passage of the Act of Union of 1707 
sixteen Scottish peer.g were added to the House of Lords It was 
arranged that at each new Parliament the whole body of Scottish 
peers should meet and elect sixteen of their members, for the 
duration of that Parliament Similarly, certain peers are elected 
by the Irish peers of Northern Ireland Besides the hereditary 
and elective peers, the twm Archbishops and twenty-four of the 
Bishops sit m the House of Lords by virtue of their office. 
Enrther, there are seven Law Lords, or more strictly, Lords of 
Appeal in ordinary, w'ho sit as life peers only, unless they are, 
beyond this ex-officio ennoblement, created peers m the usual 
way, in which case, of course, they become hereditary peers. 

There are m all over seven hundred and fifty members of 
the House of Lords, of whom Lord Sinha is the only Indian 
peer But the normal attendance of the House is about thirty- 
five. During the last twenty years only on thirteen occasions 
more than two hundred members have been present m any 
debate. This is due to the fact that jiserage is conferred on 
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people who are very wealthy or mfiuential m the Party or on 
persons who have acquired eminence m Arts, Letters, Science, 
Trade, Industry or m Civil and Military Service Yevy few of 
them have any real interest in politics Mr. Bamsay Muir has 
called the House of Lords “the common fortress of wealth " 

The powers of the House of Lords up to 1911 were theore- 
tically co-equal with those of the Commons But the Parliament 
Act of 1911 has restricted the power of the House 
in several important particulars. The power of the Parliament 
House of Lords over Money Bills has been virtually 
abolished by the Act of i911. If the Lords withhold their 
assent from a Money Bill, (.that is, a Bill raising taxes or 
making appropriations and decided by the Speaker of 
the House of Commons as a Money Bill) for more than one 
month after it has been passed by the House of Commons, the Bill 
may become an Act on the Boyal assent being signified without 
the consent of the Lords. The Act of 1911 has also curtailed 


the legislative authority of the House of Lords. If a Bill other 
than Money Bill is passed by the Commons in three 
successive sessions, whether of the same Parliament fet^ol^the 
or not, and is rejected by the Lords, it may on a 
third rejection by them be presented for the King’s 
assent and on receiving that assent will become a law, not- 
withstanding the fact that the House of Lords has not consent- 
ed to the Bill, provided that two years have elapsed between 
the second reading of the Bill m the first of those sessions and 
the date on which it passes the Commons for the third time. 
Under such procedure the Welsh Church w^as dis-established. 
By this Act the maximum duration of a Parliament has been 
fixed at five years. It does not sit continuously through- 
out this period. But it sits for certain periods 
known as sessions. As a general rule there is one 
session m each year, beginning about the end of January and 
ending m August. Occasionally another session is held m autumn. 

The Lords used to enjoy certain special privileges, which 
they have gradually lost The only formal privileges which 
they still enjoy are those of access to the King for 
the purpose of discussing public affairs and of 
recording a protest against any decision of the majority ^ 
of the House in the Journals of the House Their privilege 
of voting by proxy was abolished by a Standing Order in 1868. 
The privilege of being tried by their “peers” in the House of 
Lords in cases of felony has been abolished by an Act in 1936. 

The House of Lords has very little active control over the 
administration. No ministry resigns simply on account 
of an adverse vote or a vote of censure in the House powers of 


of Lords. 


the House 
of Lords 
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But it would be wrong to think that the House of Lords 
has lost all its powers It has the right to remonstrate, the 
utrt f criticise, the right to deal freely with all 

theHou°se lueasures, excepting those that involve the fate of 
o£ Lords parties ; the right to formulate an emphatic protest 
against legislation of which it disapproves, and the right to 
compel a government to submit its controversial proposals to 
more than two years of public discussion before it could pass 
them into law. The House of Lords performs some very 
useful public services. (1) It is a revisory chamber m a limited 
sense. The Lords cannot altogether reject a measure passed 
by the Commons, but they can postpone it for two years. 
Many Bills are found after two’ years to have been imperfect. 
“Time reveals defects, new points of view develop, grievances 
change, people want more or less drastic provisions.” Thus 
the House of Lords by its refusal to give assent to a Bill can 
afford time to the public and the Gfovernment for a cool 
deliberation of the subject The House of Lords is a ventilating 
chamber. It is an admirable arena for the discussion of those 
larger questions of public policy, questions of imperial interest 
or of social and economic reforms which the Commons, absorbed 
in the exigencies of the passing hour, dismiss as irrelevent 
or academic The House of Lords is a “reservoii of Cabinet 
ministers ” It is very difficult for a Cabinet minister to adminis- 
ter a department and at the same time to attend the sittings 
of the House of Commons regularly. So some Cabinet ministers 
are taken from the House of Lords. Ministers for foreign 
affairs are generally selected from the House of Lords, because 
a Lord is not to seek election and so is not under the necessity 
of giving an account of his administration of foreign affairs, 
which ought to be kept secret. The Act of 1937 provides 
that there must be at least two Cabinet ministers of the highest 
rank m the Lords, as well as the Lord Chancellor, and 
normally the Lord President of the Council or Lord Privy 
Seal or both. In the Cabinet of Lord Salisbury there were ten 
peers, in that of Mr Balfour eight and in the Chamberlain 
Cabinet m June, 1937, six Lords. 

The House of Lords is the Supreme Court of Appeal m 
England. Appeals from India and some of the Dominions 
supreme ^re decided by the Privy Council But the House as a 
App^af^ body as long since ceased to exercise its judicial 
functions, which it inherited from the G-reat Council 
of Norman times. These functions are now always exercised 
Life eers Loi’d Chaucellor who is the ex-officio president 

1 e peers House of Loi'ds, and seven Lords of Appeal 

in Ordinary, who are learned judges appointed as life peers 
specially to perform this duty These Law Lords are occasionally 
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helped by other Lords who have served as judges of the higher 
courts or who are specially learned in the law. 

III. Strength and Weakness of the House of Lords 

It has been said that the strength ol the House of Lords 
lies 111 its weakness. It is not as powerful an upper chamber 
as the Senate in the USA or in France and that is why 
the existence of the House of Lords has been tolerated during 
more than two centuries Its hereditarv principle is certainly 
incompatible with a democratic form of government, but since 
it IS not the creation of a single monarch but is a historical 
growth, some elements of a representative character have been 
ascribed to it. It has to be admitted that the House of Lords 
represents various important interests, experience and knowledge 
and draws its members from nearly all sections of the English 
society, excepting, of course, the masses Of the 7‘29 peers who 
comprised the House of Lords in May, 1936, 246 owned land, 112 
were directors in insurance companies, 74 m financial or invest- 
ment houses, 67 in banks, 64 in railway companies, 49 m ship- 
building or engineering companies, and so on. Besides, the House 
of Lords has a distinctive character of its own, for the ancient 
lineage m most cases, wealth and social status of its members 
place the Lords in a position of influence and pow*er. Further, 
its utility as a check to the Lower House and as a safeguard 
against the excesses of democratic elements, has been recog- 
nised and this fact has rendered the existence of the House 
of Lords almost indispensable. Prof. Laski, who cannot be 
suspected of holding any brief for the House of Lords, observes : 
“For normal purposes, therefore, the House of Lords is a body 
of less than fifty members. There is no doubt that, as such a body, 
and in quiet times, it possesses great merit. Its mam debates are 
likely to be conducted, on either side, by statesmen of standing 
and experience, with occasional interjections from representative 
churchmen or an eminent law-lord. It is a leisurely chamber ; 
and in quiet times again, it can scrutinize with a leisured efficiency 
the bills sent up to it from the House of Commons. It can raise, 
also, large public questions which the Government of the day 
does not believe to be ripe for legislation ’’ 

But it must be admitted that the House of Lords consists 
of many peers who take little interest m political affairs. It 
has been calculated that of the 729 peers in 1938, 371 or more 
than half, never once spoke in any debate m the House of Lords 
from 1919 to 1931 ; 111 of them never voted in a single division ; 
the average number taking part in a division was 83. If this be 
the average number of peers taking active interests, the House of 
Lords may be as well reduced to two hundred members, 
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IV. Reform *of the House of Lords 

From time to time the cry has been raised to mend or end 
the House of Lords As the parliamentary system has become 
Causes of iMore and more democratic, the House of Lords appears 
dis^adsfac- more and more to be an obsolete anomaly Ninety 
the House per Cent of the members of the House of Lords are 

of Lords hereditary peers, while the House of Commons is a 

representative body. Moreover, the House of Lords, as 
the “common fortress of wealth” is conservative in tempera- 
ment and opposed to all socialistic ideas When the Government 
is formed by the Conservatives there prevails harmony between 
the two Houses ; but when the Labour Government comes to 
office with a programme of social amelioration and redistribution 
of national income, the House of Lords offers stout resistance. 
Mr. Eamsay Muir is of opinion that since the passing of the 
Parliament Act of 1911 the House of Lords has become “only 
a revising and delaying body ; and not very effective even for 
that purpose.” But the House of Lords can effectively use 
its delaying power at exactly the moment where it needs the 
power to fight against the encroachment of their wealth. The 
Socialistic ground of opposition to the House of Lords has been 
stated by Sidney and Beatrice Webb thus : “Its decisions are 
vitiated by its composition — it is the w'orst representative 
assembly ever created, m that it contains absolutely no member^ 
of the manual working class ; none of the great classes of 
shopkeepers, clerks and teachers ; none of the half of all the 
citizens who are of the female sex ; and practically none of 
religious nonconformity, of art, science or literature.” No 
political party m England is satisfied wnth the composition of the 
House of Lords, because at present it is an unwieldy body and 
because majority of its members do not take any interest in 
politics. The Conservatives as well as the Labour Party are 
dissatisfied with the present powders of the House of Lords, but 
on different grounds The Conservatives wish to restore to the 
House of Lords the powers it has lost by the Parliament Act of 
1911 ; while the Labour Party does not like to allow it to 
retain any power to interfere with the effective passage of the 
Government progTamme to the statute book. 

Inspite of the general agreement with regard to desirability 
of reforming the House of Lords, the practical difficulties in the 
path of reform have been found insurmountable. 
^oMem^of Laski observes that “if the House of Lords is left as it 
of Lords is, a conflict, sooner or later, with a Socialist Govern- 
ment is inevitable ; that if it is reformed by the 
Conservative Party, a chamber would result entirely macceptable 
to the Left ; and that if it is reformed bv the Labour Partv. 
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the character of the new chamber would be entirely macceptable 
to the Right.” This is the reason why all schemes of reform 
propounded from time to time have ended in failure 

A Oonference on the Reform of the Second Chamber, appoin- 
ted by the Prime Minister m August 1917, and presided over 
by Lord Bryce, recommended that the House of 
Lords was to be a smaller body consisting of 327 the Bryce 
members, besides the representatives of Ireland. The 
House of Commons, grouped according to thirteen regional 
divisions, was to elect three-fourth of the members, i.e , 246 
by secret ballot and proportional representation. The system 
was to be put in operation by degrees, as no single House of 
Commons was to choose not more than one-third of this 
number The remaining 81 members were to be elected from 
the whole body of peers by a Joint Standing Committee of the 
two Houses Members of both the groups were to be elected 
for twelve year terms, and in each group one-third of the mem- 
bers were to retire after every four years As regards the powers 
of the reconstituted House, it was proposed that wPen there 
should be doubt whether a measure was to be regarded as a 
money bill the question should be settled, not by the Speaker 
of the House of Commons, but by a Joint Committee on financial 
bills, consisting of seven members elected by each House for the 
duration of a Parliament. When the two Houses could not agree 
on a bill, there should be a “free conference” consisting of twenty 
members of each House appointed at the beginning of a Parlia- 
ment and ten members of each House added by the Committee 
of Selection on the occasion of the reference of any particular 
bill. The House of Lords was not to have the power of making 
and overturning ministries or of vetoing money bills. The 
proposals of the Conference were never voted. 

In 1932 Lord Salisbury made certain proposals of reform 
with a view' to create a Second Chamber strong enough to resist 
Socialism. According to his plan the House of Lords 
IS to consist of some three hundred members, half of Salisbury's 
whom w'ere to be elected for twelve years by the here- 
ditary peerage and the remaining half nominated by the Govern- 
ment for the same period The power of the Crown was to 
be so restricted as not to enable it to create more than twelve 
new peerages m a single year. Joint Committee of both 
Houses under the chairmanship of the Speaker is to decide 
whether a bill is a finance bill or not No further reform of 
the House of Lords was to be undertaken without the consent 
of the existing House of Lords. 

In July, 1934, the Labour Party declared m a pamphlet 
entitled “For Socialism and Peace — The Labour Party’s Pro- 
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graiinme of Action” that “the Labour Party, given a majority 
would interpret the mandate as conferring upon it 
the^abour the right, particularly if the House of Lords seeks to 
wreck its essential measures, forthwith to proceed to 
the abolition of that Chamber ” Some members of the Labour 
Party suggest that the House of Lords should consist of one 
hundred members, elected by each newly elected House of 
Commons from lists prepared by its constituent parties in 
proportion each to its own strength Such a body would be 
able to advise, encourage and warn the House of Commons but 
not to thwart the wishes of the latter. 

V. Composition and Functions of the House of Commons 

The House of Commons consists at present of 616 members 
elected in large single-member constituencies. There are ^ 300 
members from counties, of whom 230 represent England, 24 
Wales and Monmouthshire, 38 Scotland, 8 North Ireland. The 
Borough members are 303 m number of whom 255 represent 
English boroughs, 11 Welsh boroughs, 33 Scottish boroughs and 
4 Irish boroughs. The English Universities send 7 members, 
the Welsh Universities 1, the Scottish Universities 3 and Irish 
Universities 1, in all there are 12 University representatives The 
Act of Representation of People of 1918 extended Parliamentary 
franchise to all adult male citizens of twenty-one years of age or 
above who have resided for three months either in the constitu- 
ency of residence or in a geographically contiguous constituency. 

Any resident British subject may vote, no matter in 
fn^voters what part of the empire he was born. Women of 
thirty years of age or over were given the Parliamen- 
tary franchise if they were wives of electors or if they were 
Local Government electors as occupiers of k'5 annual value. 
The Act of 1918, however, did not concede to women mere 
residential qualification This defect has been remedied by the 
iict of 1928, by which women’s qualifications for franchise have 
been placed exactly on the same conditions as those already 
existing for men. At present two classes of persons may 
exercise one additional vote. Besides the franchise by virtue of 
residence for three months, a second vote is possessed (a) by 
the occupier of land or other premises, worth at least ten pounds 
a year, for the purposes of business, profession or trade. The 
two votes, however, must not be cast in the same constituency ; 
(b) the possessor of a University Degree or its equivalent who 
may cast the additional vote for representative of his university. 
But no person may exercise both business and university votes. 
Thus the franchise m England fails to be completely democratic 
oTalx in that while most voters have only one vote, a few voters 
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possess two. The Parliamentary electorate of G-reat Britain 
and Northern Ireland numbered in 1936 almost thirty-two 
million persons out ot a population of forty-six million 

The function of tlie House of Commons is not to govern directly, 
but to exercise supervision and control over the administration. 
A numerous body like the House of Commons can ^ t’ sof 
not govern, but it can admirably check and guide the^^niuseof 
the Government “The business of making a Govern- 
ment and providing it,” observes Laski, “or refusing to provide 
it, with the formal authority for carrying on the public business 
IS the pivotal function of the House of Commons upon which 
all other functions turn.” The functions of the House of 
Commons may be classified under the following heads ; — 
Legislation ; Financial policy and management of public 
revenue , Administrative and executive control ; Discussion of 
abuses and the redress of grievances ; the testing and selecting of 
public men in debate and their appointment to ministerial offices 

The most conspicuous function ol the House of Commons 
IS law-making Parliament has devised a system by which 
no change can take place in the law without a 
most careful and detailed examination But the 
Cabinet has recently overshadowed the House ot 
Commons in some respects as a law-making organ There is 
nothing strange in this. The initiative m legislation should 
not belong to the House, because a large chamber can not 
settle which of the large number of problems it shall deal with 
nor how it shall deal with them If every member proposes 
bills and the House takes them up, there will be very little 
coherence in legislation, nor would the public know whom 
to blame if anything goes wrong. The House should however, 
discuss all the measures proposed by the Cabinet fully and freely. 

Another function of the House ot Commons is to control 
the raising and spending of money. But this is not a separate 
function at all. If the House decides that certain ^ ^ ^ 
types of work are to be undertaken, it must provide ovc"^ 
money for carrying on those works. A close scrutiny 
of the estimates can not, however, be performed by a large 
body like the House of Commons which is heavilv pressed 
for time. The only thing it can do is to concern itself with 
the general policy which lies behind the estimates. It can 
discuss also the problem of Ways and Means m general terms 
The Chancellor ot the Exchequer, for example, may be vrarned 
by the members that he is taxing income or some particular 
commodity very heavily while letting off unearned increment 
lightly. But the Chancellor of the Exchequer may or may not 
accept any change the members might suggest ; because he is 
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made responsible for the financial administration If he refuses 
to accept any particular change the House must either give up 
the suggested change or find out an alternative Government. 

The third function of the House is to control the machine 
by which the country is governed. Every act of the Executive 
Control challenged, approved or condemned by the 

House of Commons, and if it is condemned it has 
Executive resig'u 01’ to appeal to the electorate The House 
can call attention to abuses and demand redress of public 
grievances This is done first by putting questions to ministers. 
On four days in the week, for forty-five minutes, Ministers 
answer questions concerning the work of their departments. 
Questions are asked partly for information and partly to bring 
abuses to light They are the best day-to-day check on the 
work of the Government The process of questioning makes 
the Departments of State realize that they are functioning under 
a close public scrutiny which will continuously test their 
efficiency and honesty If the House be dissatisfied with the 
answer on an important topic, any member may ask permission 
'‘to move the adjournment of the House on a matter of urgent 
public importance ” Any member may have printed on the 
Order paper a notice that he proposes to call attention to some 
matter of grievance or criticism and to move a resolution. The 
Leader of the Opposition may ask for a day to propose a 
formal vote of censure on the Government or on some important 
policy it has adopted. Lastly, the House of Commons may 
discuss any suspected delinquencies of a Department while 
considering its demand for money. The last two methods are 
really formidable and if the Government be defeated in either 
case, it is comjielled to resign or to hold a fresh election. But 
on account of the growth of rigid party discipline, few votes 
of censure are likely to be carried. 

The House of Commons is an admirable place for testing 
Testing the practical statesmanship. Here politicians 

capacit^of of all degrees of capacity are exhibited to the country, 
“so that when men of ability are wanted they can 
be found, without anxious search or perilous trial “ 

VI. CommiHees of the House of Commons 

The pressure for time in the House of Commons is so great 
Different caunot do all its WDi'k m full meeting Measures 

kinds of that are to he brought before are threshed out before- 
ommit ees tlieii' provisious carefully weighed and put 

into precise language in the Committees of Parliament. 
The Cabinet itself is an informal Joint Committee of the two 
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Houses There are four kinds of formal Parliamentary 
Committees: — (1) The Committee of the Whole; (2) Select 
Committees ; (3) Joint Committees and (4) Standing different 
Committees. They are all selected hj the Committee of 
Selection which is nominated at the Conference of the ^ 

Government and Opposition party leaders at the beginning of 
each session. The Committee of the Whole is simply the House 
of Commons itself. But the Chairman of Committees presides 
over it instead of the Speaker and the rule of the House 
forbidding a member to speak more than once on the same 
question does not apply in it. The most important and contentious 
bills are referred to it. When dealing with these it is called 
simply the Committee of the Whole But when engaged upon 
appropriations (granting of Supplies to be spent for particular 
objects specified by Parliament) it is called the Committee of the 
Whole on Supply When it is engaged in raising the revenue it is 
called the Committee of Ways and Means ; when reviewing the 
accounts of India, it is named from that subject 

Select Committees 
Committees which 
and other Select Committees which are created to consider 
some particular matter. Members of the Select Function of 
Committees are generally appointed by the Committee Se i^rt 
of Selection, which is chosen from all the parties 
by the House itself at the beginning of the session. Besides the 
Committe of Selection, the Committee of Public Accounts, the 
Committee on the kitchen and refreshment rooms are the 
other seasonal Committees. The function of a Select Committee 
is simply to collect evidence and examine witnesses and to 
present these together wuth the report of their conclusions to 
the House of Commons. Select Committees expire w'hen 
they have made a report upon the special matters entrusted to 
their charge 


are of two kinds — the Sessional 
are appointed regularly every year 


Joint Select Committees from the Lords and Commons 
are appointed chiefly for considering Private Bills 
and for settling the differences between the two c°omnfutles 
bodies amicably Each Private Bill Committee consists 
of four persons 

There are six Standing Committees whose deliberations take 
the place of debate m the Committee of the Whole. Bills which 
pass through the ‘second reading' are referred 
either to the Committees of The Whole or one of the committees 
six Standing Committees. Standing Committees once 
appointed last throughout the session and consider all bills of 
non-contentious nature. 
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Vll. Speaker of the House of Commons 

The Speaker is the President of the House of Commons. 
In the early days of Parliament, the Speaker used to bear 
the petitions of the Commons and urge them upon 
^“name attention of the monarch. He was called the 

Speaker, not because he delivered speeches m the 
House of Commons, but because he was the spokesman of the 
House in its dealings with the Crown Now-a-days the 
Speaker does not take part m any debate 

The Speaker is, in theory, elected by the House itself ; but 
in practice the Prime Minister selects a suitable person after 
Po ttio making certain that the selection will be acceptable to 
ofthe°“ the House He is formally proposed by a member at 
Speaker beginning of each Parliament, seconded by another 

member belonging to the opposite party ; and the other members 
‘call him to the chair’ by acclamation Once elected to the Chair, 
the Speaker gives up his allegiance to the party to which he 
formerly belonged Not only does he conduct the business of the 
House impartially without any party bias, but also keeps himself 
scrupulously aloof from even political clubs and party newspapers. 
He is invariably re-elected to the House without any contest. 
No political party sets up any candidate to contest his seat 
He is also unanimously re-elected to Speakership so long as 
he IS willing to serve in that capacity. He has a salary of 
£5000 a year. A wing of the Palace of Westminister is assigned 
to him as his official residence. On retirement he is usually 
promoted to peerage and is allowed to draw a liberal pension. 
An Order-in-Council fixes his precedence after the Lord 
President of the Council, that is, seventh m the realm 

In the sixteenth century the person best suited to th® position 
of Speaker was described as “a man big and comely, 
SoL*olthe stately and well-spoken, his voice great, his carriage 
Speaker majestical, his nature haughty, and his purse 

plentiful.” Now-a-days emphasis is laid on mental rather than 
on physical qualifications The Speaker must be of judicious 
temperament, vigilant, imperturbable and tactful m hand- 
ling men and affairs 

The Speaker has to discharge important functions. He guides 
and controls the deliberations of the House, decides points of 
order and announces the result of votings He interprets the 
rules of the House authoritatively and gives rulings in contro- 
versial matters regarding procedure of business His rulings 
cannot be called in question. He has the right to suspend 
any member from the House if he finds him behaving in 
a disorderly way. He can ad]ourn the House in case of a 
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serious disorder prevailing in the House. The Speaker does 
not allow questions to be asked where the central departments 
do not owe responsibility to Parliament. He has the right, 
according to a standing order of 1919 to pick out for discussion 
those particular amendments which he deems most appropriate 
from among the amendments proposed for any motion, schedule 
or clause of a bill. As he can, thus, hop like a Kangaroo from 
amendment to amendment, this form of closure of debate is 
known as “Kangaroo ” The Speaker prevents direct criticism 
of the King m the House By the Parliament Act of 1911 
he has been made the sole authorit-y to determine whether a 
particular measure is or is not to be considered a Money Bill 
Prof. Keith suggests that if a grave foreign or internal crisis occurs 
when Parliament is not in session, the Speaker should be autho- 
rised to summon the Commons on the request, not merely of the 
Prime Minister, but also on that of the leader of the Opposition 
or of a specified number, say, of 100 members 

VIII. Privileges of the House of Commons 

The House of Commons claims some privileges formally and 
others informally Of the formal privileges there are three in 
number First, the Commons has collective access 
to the person of the sovereign and they claim p^vTieges 
the most favourable construction of their proceedings 
Secondly, the members of the House of Commons enjoy freedom 
from arrest during the session of Parliament and for a period 
of forty days before and after the session. But this privilege 
does not extend to cases where a member is charged with 
indictable offences and for contempt of court. 

Thirdly, the members enjoy the privilege of freedom of speech 
If any member attacks another in unparliamentary language, 
the House itself may censure, suspend or expel him. 

On the famous case of Stockdale vs. Hansard it was fpelch” 
decided that any papers published by order of either 
House of Parliament are absolutely privileged even if the speeches 
reported are defamatory. But if a Private member reprints a 
defamatory speech he will be liable to prosecution. 

Privileges not formally claimed but as a rule enjoyed by 
the House of Commons include the right to regulate the filling 
of vacancies in the House Up to 1868 the House 
itself used to decide all election petitions But now a lii up 
tribunal of two Judges decide such cases. The House, 
however, has retained the right of taking notice of any legal 
disqualification, such as conviction for felony. In India the 
executive government regulates such disqualifications. 
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The House of Commons regulates its own affairs, exempt from 
judicial intervention save m the case of crime. The House 
enjoys also the privilege of punishing disrespect to 
Mamtams its members or itself, interference with its procedure 
discipline or its officei's, or with witnesses who have given, or 
are to give, evidence before it The House has power 
to admonish, reprimand, or commit offenders to prison for the 
duration of the session and may fine, though the power is disused. 

IX. Duties and responsibilities of a Member of Parliament 

A member of the Commons is elected by local constituency, 
to which he has special duties. But he is not a mere delegate or 
A member IS ^o^thpiece of his coustitiients. He is responsible 
for the interests of the country at large and not 
simply for the interests of the locality from which he is 
elected. He is influenced by the wishes of his constituents 
and by the action of his party, but he does not surrender the 
right of independent judgment. Burke m his classical Bristol 
speech of 1774 said : — “It ought to be the happiness and glory 
of a representative to live in the strictest union, the closest 
correspondence and the most unreserved communication with 
his constituents. Their wishes ought to have great force with 
him ; their opinion high respect , their business unremitted 

attention your representative owes you not his industry only 

but his judgment ; and he betrays instead of serving you, if he 
sacrifices it to your opinion ” 

Up to the eighteenth century it was sometimes the custom 
for the constituencies to send instructions to their members. 
Member’s When the number of voters increased as the effect 
passing of the First Eeform Bill, it was no 
longer possible to issue precise instructions to the 
members. The Eedistribution Act of 1885 weakened the old 
corporate character of constituencies and strengthened the view 
that a member represents the country as a whole. At present 
a member sits in the House of Commons less as the representative 
of a particular locality than as a member of the political party 
which had obtained a majority of votes in that locality. 

If in earlier times a member had been an agent of his 
constituents, now he has become an agent of the party to which 
he owes allegiance. He might not hold exactly 
same opinion as the leader of his party, yet he 
constituency would generally vote with them. The fear of defeat of 
the party and consequent fear of dissolution of Parlia- 
ment act as checks on the free action of a member. If after his 
election a member should change his party, he could not be 
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required to resign his seat. But the member who changes 
his party, generally offers to resign his seat and submit himself 
for re-election in order to ascertain whether his action meets 
with approval of the majority of his constituents. A member, 
at present, is expected to ask questions in the House about 
matters which affect the interest of his constituents. He 
communicates by post the ministerial reply to these questions. 
In discussions about private bills, he upholds the interests of his 
constituency. 


X. Procedure of Enacting Law 

There are three kinds of bills which are discussed and 
considered by Parliament. These are Public or Ordinary Bills, 
Money Bills and Private Bills. There are different 
kinds of procedure for different classes of bills. Public of enacting 
or Ordinary bills are those which deal with matters 
of general importance and which when enacted, 
alter the general law of the country. Any member of Parliament 
can introduce an ordinary bill. Some bills are introduced by 
members of the government, while others are introduced by 
private members. Though there is no difference m procedure 
between a government bill and a private member’s bill, yet the 
chances of the latter being passed into law are very little 
An ordinary bill may be introduced m three W’a\s : — (1) A 
motion for leave to bring m a bill with a speech explaining the 
object of the bill may be made. It is followed by a debate 
and vote. Important government bills are introduced in this way. 
(2) A shorter procedure has been adopted by a standing order of 
1888 by which a motion may be made to bring m a bill 
Ten minutes are allowed for the mover and his opponent to 
speak, after which tbe Speaker may put the question. After an 
order to bring m a bill has been obtained in either of these ways, 
the question that the bill be read first time is voted upon without 
amendment or debate. (3) The shortest process has been 
established m 1902 It permits a member to present a bill 
at once which is then read for the first time wuthout any order 
or vote of the House The second reading is a formal debate 
on the principle of the bill, wdiich may last more than one day 
and in which set speeches are made by the most important 
ministers and members of the House. Ho word or line of the 
bill IS altered m such a debate Those who oppose the bill 
and want to kill it propose “that this bill be read a second time 
this day six months ,” or some other time at which the House 
is expected not to be in session If such an amendment is 
passed, the bill is defeated and no further step is taken with 
regard to it. 
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After the second reading the bill generally goes either to the 
Committee of the whole House or to any of the six Standing 
Committees. The Committee goes through the bill, clause by 
clause, discussing any amendment that may be proposed and 
determining as to each clause as to how it should be amended 
It takes weeks or even months to consider a bill m the Committee 


When the discussion is finished and the whole bill is gone 
through, the Chairman of the Committee makes a single report 
to the Speaker merely stating whether the bill has been amended 
or not. The House discusses and determines whether any 
further alterations or additions should be made. 


The final stage m the House of Commons is the third reading. 
At this stage only formal or verbal alterations are allowed. 
The bill must be accepted or rejected as it stands. The 
House considers the bill as a whole and determines whether in 
its opinion the measure ought or ought not to become a law. 

The third reading having been approved of, it goes to the 
House of Lords to pass through similar stages in a similar process 
The House of Lords may reject an ordinary bill 
or introduce into it substantial amendments. If the 
Chamber House of Commous refuses to accept these amendments, 
or if it IS rejected, the bill is dead for that session. 
But if the House of Commons wishes it to become law and 
passes it twice again through all the stages in course of two years, 
it goes to the King for his approval. When a bill receives the 
Eoyal assent, it becomes law. 


Private bills are those which deal with matters m which a 
particular locality or a particular person or a body of persons is 
interested, e.g. bills for acquiring lands for railways 
S'enacmf 01’ tram_ways, etc “The object of a private bill is, not 
to alter the general law of the country, but to alter 
the law relating to some particular locality, or to 
confer rights on or relieve from liability some particular person 
or persons” (Ilbert). Notices of the object of a private bill are 
given for information to all whose interests would be affected 
by it, before the introduction of the bill In many cases plans 
and estimates of expenditures proposed have to be deposited 
before particular dates Special officers see whether these 
preliminaries are fulfilled or not. If they are satisfied the bill 
may be presented and read first time. If there is 
Proce ure q-aestiou of general principle the bill is allowed to 
be read a second time. Then it is referred to a small 
committee, usually of four members. The proceedings of the 
committee are of a judicial natm-e, because they hear the 
arguments of counsel, take evidence from witnesses and consider 
reports from public departments. They may make amendments 
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when a private bill has been reported by a committee, the report 
IS considered by the House and the bill is read a third time 
and passed as in the case of a public bill. 

XI. Money Bills 

A Money Bill is one which authorises the expenses or the year 
or imposes taxation to meet the expenses. But neither all the 
Governmental expenses nor all the taxes are voted 
annually. The management and service of the 
National Debt, the grants to Northern Ireland, the finance by 
King’s Civil List and other grants to the Eoyal Family, 
and the salaries of Judges, the Comptroller and the Auditor- 
General, the Leader of the Opposition and the members of the 
Unemployment Assistance Board are authorised by Parliament 
by permanent statutes. These items of expenditure do not 
appear in the annual Estimates. Similarly, major portion of 
revenue derived from taxation like Death duties, Stamp duties, 
Customs, Excise are imposed by permanent statutes and do not 
need annual sanction. The financial action of Parliament is 
governed by three principles, namely (i) “It has become a 
fundamental principle of sound public finance with the English 
Government that all taxations and expenditures are at first placed 
before the Commons and when approved of by this House consis- 
ting of the representatives of the people, are enforced for the 
benefit of the country.’’ (ii) The House of Commons can not 
vote money for any purpose whatsoever nor can impose a tax 
except at the demand and upon the responsibility of Ministers of 
the Crown, (in) The House of Commons has got unshared 
prerogative of controlling finance. The Parliament Act of 1911 
provides that money bills passed by the House of Commons will 
become law one month after such passage, even if the Lords 
withhold their consent. 

The preliminary step to the voting of public expenditure is 
the preparation of Estimates. In the autumn of every 
year the Departments prepare their Estimates ot the ^ 
coming year m a prescribed form giving all necessary details 
If a particular Department wishes to spend more than w'hat was 
sanctioned last year, it must obtain the sanction of the Treasury 
before inserting it in the Estimate The Estimates are then 
closely examined and revised by the Treasury. But the Treasury 
has no control over Estimates where a Note of Credit is sought 
for emergency expenditure such as the conduct of a war The 
Estimates sanctioned by the Treasury are then considered by the 
Financial Secretary in their relation to the probable revenue of 
the coming year The Chancellor of the Exchequer may wish to 
cut down general expenditure and ask the Departments to reduce 
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their expenditure. If the Ministers concerned do not agree to 
his proposal, the matter is referred to the Cabinet, where it is 
definitely settled with the advice of the Prime Minister. Finally, 
the Estimates are laid before the House of Commons in five 
volumes dealing respectively with the Army, the Navy, the Air 
Force, the three Eevenue Departments (the Board of Inland 
Revenue, the Board of Customs and Excise and the Post Office) 
and the Civil Estimates. Each of these Estimates is divided into 
votes which are again sub-divided into sub-heads and items. 

The House of Commons has to see that every branch of admi- 
c mmittce IS camed on efficiently at the least possible 

of°th“whoTe cost ; it has to provide the money required for all these 
purposes and to decide whether new taxes should be 
imposed or old ones reduced ; further, it has to review the whole 
financial position of the country. The House of Commons 
resolves itself into Committees of the Whole House to grant 
money and raise taxes. When it considers the Estimates and 
decides how much is to be spent on particular votes, sub-heads 
and items, it is called the Committee of Supply. When the Com- 
mittee of the Whole House considers how money is to be found, 
it is called the Committee of Ways and Means The Chairman 
of Committees, instead of the Speaker presides over both these 
Committees. Soon after the 3ist of March, every year, the 
Chancellor of the Exchequer, makes his Budget Statement in the 
Committee of Ways and Means. In this Statement he reviews 
the income and expenditure of the last year, anticipates the - pro- 
bable income and expenditure of the next year, and proposes his 
scheme of taxation. 

The Estimates of the Army and Navy are presented to the 
Committee of Supply by the Secretary of State for War and the 
First Lord of Admiralty respectively. The Civil 
procedure of Estiiuates are submitted by the Financial Secretary to 
Appropria- the Tueasui’y. Not more than twenty days are allotted 
tion Act Supply before 5th August, though an extra three 

days may also be provided for discussions on the Estimates. The 
Estimates are discussed Vote by Vote. Nearly every Vote is 
made the opportunity of discussion of some general principles. 
The usual mode of showing disapproval of the policy of a Depart- 
ment IS to propose that the salary of the minister in charge of that 
Department be reduced by FIOO. Such a proposal is tantamount 
to a vote of no confidence. “There has not been”, reported a Select 
Committee on National Expenditure m 1918, “a single instance 
in the last 25 years when the House of Commons by its own 
direct action, has reduced, on financial grounds, any estimate 
submitted to it.” The Committee of Supply votes a sum of 
money ‘not exceeding’ so many pounds, and this is afterwards 
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converted in the ordinary procedure of law-making of the House 
into a Vote. Finally all the Votes together are gathered annually 
into the Appropriation Act, which defines in minute detail how 
much money may he spent by each Department for this purpose 
or that 

The business of the Committee of Ways and Means begins a 
little later than that of the Committee of Supply It annual 
passes resolutions reimposmg existing taxes at the 
rates newly agreed upon, remitting taxes if necessary, 
and providing such new or additional revenues as the needs of 
the situation require. The Income tax, Tea duty, Customs 
duty on tobacco, beer and spirits and the corresponding Excise 
duty on beer and spirits are revised every year with a view to 
balancing the budget. The resolutions of the Committee are 
formally reported to the House of Commons which passes in the 
usual procedure of legislating Public Bills the annual Finance 
Act, defining the taxes for the year. 

The procedure of passing the Appropriation Act and the 
Finance Act is so very lengthy that they can not be passed 
before the end of August. The Committee of Supply, comptroller 
therefore, has to pass resolutions authorising the 
Treasury to spend a limited amount under every Vote. 

These resolutions are embodied on “Votes on Account.” 
All sums collected under the annual Finance Act and the more 
permanent acts are paid into the Exchequer account of the Bank 
of England called the Consolidated Fund The Comptroller 
and Auditor- G-eneral who is independent of the Government like 
a Judge, sees that not a penny is drawn from the Consolidated 
Fund by any Department for any purpose not authorised by the 
Appropriation Act This high officer makes a report to the 
House of Commons showing that the money voted for has been 
spent exactly as the House desired. 

XII. Extent of Parliamentary Control over Finance 

In theory the House of Commons is the guardian of national 
finance and exercises its authority over both expenditure and 
taxation. But m practice the control of the House is rendered 
largely ineffective on account of the shortage of time at the 
disposal of the House, the lack of qualification of members to deal 
with highly technical questions, the want of proper organisation 
for dealing with .such questions and the antiquated form in 
which the Estimates and Accounts are presented. But it must 
e admitted that the House of Commons does really control the 
xes which are imposed on the country. The Baldwin Cabinet 
1928 proposed a tax on light oils, which would have increased 
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the cost of kerosene in poor men’s cottages. Though the Govern 
ment possessed a big majority m the House, yet it had to with' 
draw the tax on account of vehement opposition to it 
Mr Chamberlain had to abandon the original form of his Nationa 
Defence Contribution. These facts show that there are liiniti 
beyond which the Cabinet dare not push its majority for fear o; 
losing its influence. 

The control over expenditure is, however, much less real 
Examination and discussion of Estimates of a score of Depart- 
ments, some of which spend tens of millions of pounds, cannoi 
be done in the twenty days allotted for this purpose. In th( 
accounts, no distinction is made between what is properly due tc 
the year’s working and what is really due to other years. Nor u 
there any distinction between income account and capita, 
account, between 'dead- weight’ debt and productive debt. So li 
becomes almost impossible to form any clear idea as to the exaci 
financial position of the Government The Estimates of on« 
Department do not show the cost of services rendered to it bj 
other Departments. The defects in Parliamentary control o; 
finance have been described by the Select Committee on Nationa 
Expenditure in the following words • "The time at its disposa' 
IS closely restricted. It cannot examine witnesses. It has nc 
information before it but the bulky volumes of the Estimates 
themselves, the answers of a Minister to questions addressed tc 
him in debate, and such facts as some Private members maj 
happen to be in a position to impart. A body so large, so limitec 
in its time, so ill-equipped for inquiry, would be a very imperfeci 
instrument for the control of expenditure even if the discussions 
in Committee of Supply were devoted entirely to that end. Bui 
those discussions afford the chief, sometimes the only opportunity 
in the course of the year for the debate of grievances and of many 
questions of policy In the competition for time, those matters 
of greater interest and often of greater importance, usually take 
precedence, and questions of finance are crowded out And ever 
if all these obstacles are overcome, and some rare occasion arises 
on which the House of Commons discovers and debates a case 
where a reduction m an Estimate appears desirable, and would be 
disposed to insist upon its view, the present practice, whicl 
regards almost every vote of the House as a vote, not only on the 
merits of the question, but for or against the Government of the 
day, renders independence of action impossible.” The House o: 
Commons exercises control over finance only indirectly m twe 
ways First, it controls the very existence of the Cabinet whicI 
proposes the money bills and secondly, the annual reports of th( 
Comptroller and Auditor-General go to a Committee of th( 
House for review. 
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XIII. Judicial System of Great Britain 

The Judicial 8ystem of Great Britain, as it stands to-day, was 
reconstituted by the Judicature Act of 1873-76 It is based 
ipon a division between Criminal and Civil cases, and between 
lourts m London and courts m the County. 

Minor cases are dealt with in the Courts of Summary Jurisdic- 
iiou, which are held m rural areas bv Justices of Peace and in 
arban areas by a Magistrate The Justice of Peace is a country 
gentleman, appointed by the Lord Chancellor at his discretion 
and serving without pay Two Justices of Peace constitute the 
Court of Petty Sessions and all the Justices of Peace of the 
County form tile Quarter Sessions A single Justice may convict 
for minor offences , he or a Petty Sessions may bind over a 
person accused of a serious offence to either the next Assize or 
the next meeting of the Quarter Sessions. An Act of 1938 
makes it possible for a County to employ a paid professional 
Magistrate in place of the Quarter Sessions The Court ^ of 
Quarter Sessions has both original and appellate jurisdiction. 
The original cases are heard with the hell) of Jur\. Appeals 
from the decisions of Justices of Peace and the Courts of Petty 
Sessions are decided without Jury From these courts appeals 
he to the King’s Bench Division of the High Court or to the 
Court of Criminal Appeal according to the nature of the case. 

The Assizes are terms ol court held by J udges of the King s 
Bench Division of the High Court m London, who make the 
rounds of County towns and provincial centres, hearing criminal 
cases England and Wales are divided into seven circuits, each 
containing several Counties Serious criminal cases are tried 
with the help of a Jury. The King's Bench Division acts as a 
Court of Assize for London and Middlese.v. 

Appeal from Assizes may be taken on points of law in any 
criminal case or under certain circumstances on the question of 
fact to the Court of Criminal Appeal, which consists usually of 
three Judges of the King’s Bench Division of the High Court. 
The procedure m this court is simple and inexpensive and it 
represents English Justice at its very best. Appeals from this 
court may be carried to the House of Lords with the permission 
of the Attorney- General. But the permission is rarely given to 
appeal a criminal case, on a point of law, to the House of Lords. 

Original jurisdiction in Civil cases and cases in Equity in 
England belongs to the so-called County Courts, whose jurisdic- 
tion IS confined to a district, which is smaller than a County. 
There are one hundred such courts m England Such a court 
can try cases involving sums up to hlOO or property worth up 
to k50b. A County Court is presided over by a Judge appointed 
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by the Lord Chancellor from among barristers of at least seven 
years’ standing. From the County Courts lies an appeal to the 
High Court in London. 

'The Supreme Court of Judicature consists of two chambers — 
the lower chamber being called the High Court, and the upper 
chamber, the Court of Appeals The High Court consists of 
three divisions — the King’s Bench Division, the Chancery Division 
and the Divison of Probate, Divorce and Admiralty. The 
King’s Bench Division is composed of the Lord Chief Justice and 
fifteen other Judges appointed by the Crown on the Lord 
Chancellor’s advice. It has jurisdiction over all classes of 
Common Law actions.in Civil and Criminal cases. It exercises 
supervisory power over inferior courts and judicial bodies. The 
Chancery Division consists of the Loid Chancellor and six Judges. 
It hears appeals from County Courts in cases relating to equity 
and bankruptcy as well as cases arising out of partnership, 
trust and mortgage The Probate, Divorce and Admiralty Division 
is composed of the President and two Judges. From all the 
divisions an appeal lies to the Court of Appeals, consisting of 
five Lords Justices of Appeal, the Presidents of the three Divisions 
of High Comd, the Master of Bolls, all ex-Lord Chancellors, 
the Lord Chief Justice and the present Lord Chancellor. A 
final appeal in cases of Civil law or Equity may sometimes be 
taken to the House of Lords. 

The House of Lords is the final court of appeal for Great 
Britain and Northern Ireland in all cases of law and equity. 
Seven “law lords” are appointed life members of the House of 
Lords to serve as judicial members. Appeals in ecclesiastical 
cases and from the other parts of the Empire are tried by the 
Judicial Committee of the Privy Council. It is composed of 
the judicial members of the House of Lords together with 
additional persons learned m the law of the community from 
which the appeal comes. 
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ENGLISH CONSTITUTION ( Contd. ) 

MODERN TRENDS IN THE ENGLISH CONSTITUTION 

I. “The Decline of Parliament" 

In the nineteenth century the functions of Government were 
limited, the number of electors was small, party discipline and 
organization were loose and m consequence of these, f^hanged 
members of Parliament could exercise effective control posipon o£ 
over every department of Government. The Duke of 
Devonshire who had served in the Cabinets of Palmerston and 
Russell said in 1898 that “Parliament makes and unmakes 
ministries, it revises their actions. Ministers make peace and 
war, but they do so at pain of instant dismissal by Parliament 
from office ; and in affairs of internal administration the power 
of Parliament is equally direct It can dismiss a Ministry if it 
IS too extravagant or too economical ; it can dismiss a Ministry 
because its Government is too strmgeut or too lax. It does 
actually and piactically m every way govern England, Scotland 
and Ireland.” But now-a-days one Chamber of Parliament, the 
House of Lords, has been reduced to a position of humiliating 
importance by the Parliament Act of 1911 and by the wholesale 
creations of peers who have neither the capacity nor the willing- 
ness to devote their time to public affairs and whose sole quali- 
fication to the dignity has been the handsome contribution to 
party organisations. The House of Commons, m the opinion of 
Mr. Ramsay Muir, has shown its “increasing incapacity to 
perform its work, partly through excessive pressure of business, 
partly because of Cabinet dictatorship, partly owing to the faults 
of procedure and the bewildering way m which the national 
accounts are presented ; the result is that the House of 
Commons has no real control over the enormous aud growing 
pownr of bureaucracy, or over the vast but inefficiently wielded 
powers of the Cabinet.” He comes to the conclusion that the 
House of Commons has become merely a registering body. 

Much of this complaint with regard to the decline in the 
power of Parliament is with reference to the decline in the 
importance of Private members, that is, members of 
Parliament who are not in the ministry. Private Private 
members are entitled to propose Bills, but the time 
allotted to them is only thirty parts of the session out of two 
hundred in a normal year. Many members are eager to introduce 
bills, but the time at the disposal of the House is extremely 



388 


POLITICAL SCIENCE AND GOVEENMENT 


limited. So a selection is made by lot among the members 
wishing to introduce bills. Only the first few names on the 
list ha've any chance of having their bills discussed. The discussion 
IS taken up on Fridays, when most of the members are eager to 
go out to en]ov the week-end Towards the end of the session 
even the Fridays are annexed by the Government for its own 
work. No Private member’s Bill has any chance of success 
without the support of the Government, but such support is 
seldom given. A Private member, thus, can hardly expect to 
do more than call attention to his proposals. He can criticise 
the legislative proposals of the Cabinet, but the time at the 
disposal of the House is, again, limited for such criticism. 
‘Closure,’ ‘Guillotine’ and other devices are applied for bringing 
discussions to an end It has already been shown that the 
time allotted for discussing the Estimates is utterly inadequate 
for a close scrutiny of expenditure by the House. Over and 
above these difficulties, the Private member has to vote according 
to the dictates of the Party Whips If he does not do so 
he will not be adopted again as candidate by his Party The 
salary of members of Parliament has been raised from 1^400 
to T600 m 1937 Those who depend in any measure on this 
salary for their living cannot afford to displease the Party, 
because with the extension of franchise it has become well-mgh 
impossible for a candidate to become successful without the 
support of a party Hence the Private member has become 
a mere unit m a division-hst, with little effective sphere of 
independent action of his own 

This view of the position of a Private member is supported 
by Mr. McKinnon Wood, an ex-Cabinet minister, who says that 
Lack of wmuld much rather be a member of the London 

tht^discus Coimty Council than a Private member of Parliament 
sionsoi^^ Fewer youngmen of promise now devote their talents 
ar lament political Career than before, because they feel that 
there is little scope for showing their ability as Private 
member of the House Very little seriousness is in evidence 
among the Private members with regard to discussions 
in the House of Commons. Mr Ramsay Muir draws a pen-picture 
of the House of Commons in an ordinary evening, when visitors 
will see “fort}' or fifty men and one or two women sprawling 
here and there on the benches, listening to — no, not as a rule 
listening to, but enduring — a speech from one of their members, 
while waiting for an opportunity to make speeches of their own 
There will be other members in the House, some m the lobbies 
writing letters, others in the library hunting out references for 
a speech or preparing an article, others m the smoke-rooms 
chatting or playing chess, others m the dining-rooms or on the 
terrace entertaining visitors , none of them paying any attention 
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iO the debate, but all waiting to record their votes without 
laving heard the arguments. There will be others m clubs 
vithiii call, or dining with friends, or at the theatre , they will 
iome m towards the end of the evening, ready to take part 
n divisions, having been told by their Whips that the discussion 
vill be carried on until such an hour, when a division wull take 
jlace , sometimes the discussion has to be artificially prolonged, 
n order to fulfil these promises.” 

There is no denying of the fact that the position of Private 
nembers has declined m importance But neither Prof. Finer 
nor Prof Laski find any cause for lamenting over 
bins According to Finer, Private members ‘‘have of 
ittle to add to discussion, because neither special si'tu^tion 
irainmg nor formal profession fits them for it Nor is 
ihere anything so special about the locality they represent that 
.ts voice ought to be heard When it is, indeed, the party 
caucus knows it, and promptly includes it in the ingredients of 
bhe party’s policy It is enough if the opportunity is allowed to 
men of exceptional talent and character, to denounce the misdeeds 
of Government and Opposition when the occasion demands.” 
Some such opportunity is already given by the right of Private 
members to ventilate grievances, to extract information, to 
criticise administrative process, and to raise the discussion of 
iarge principles which test the moiement of public opinion. 
More opportunities can be given by changing the procedure of 
ousiness m the House 

The spread of general education, facilities of communication, 
and the awakening of public spirit of the electorate have also 
contributed to the transfer of pow’er from Parliament 
to the electorate. In the present century a principle of 
has been established that no far-reaching changes m 
public affairs should be made until the voters have had a chance 
to pass judgment upon the proposals at a general election. In 
his Ministry of 19-24-29 Mr Baldwin declined to introduce 
Protection because he had not asked for any mandate from the 
electorate The Ministry of 1931 asked tor a wide mandate, and 
it IS quite possible to hold that they were justified in introducing 
wholesale Protection on the strength of it The electors vote 
tor a programme put forward by a party and their represen- 
tatives are expected to give their support to the Bills proposed 
by the leaders of the party Thus Parliament has become the 
organ of registration tor the Cabinet. 

II. Parliament in War-time 

Nothing testifies more to the vitality of democratic institutions 
in England than the active part played by Parliament in the 
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government of the country during the present war The danger 
of bombing from air and the need of leaving the ministers free 
to prosecute the war make it necessary to hold fewer and 
shorter sittings than in peace-time. A writer m a recent 
issue of ‘the Economist’ has described the outward changes 
due to war in the following words : “Away from Westminster 
Parliament lacks its peace-time limelight of party politics By- 
elections are not contested by the major political groups. 
Ijocal propaganda is confined to keeping the parties’ identity and 
ideals alive There will be no general elections while the war 
lasts All this does not involve the abnegation of Parlia- 
ment.” 

Parliament has three functions m wartime Its first func- 
tion is to secure that the government which commands the 
support of a Parliamentary majority has also the confidence of 
the people. Cabinets and Ministers can be changed even though 
the acid test of elections is withheld The relative strength of 
parties has not changed perceptibly since the war broke out. 
But the events of May 1940, when Mr Chamberlain gave way 
to Mr. Churchill represented a radical realignment in English 
politics and they mirrored a sweeping and dramatic change m 
public opinion The question at issue was the conduct of the 
war, and the Members of Parliament, regardless of their party 
affiliations, supported the change in leadership. Thus the 
Parliament has been successful m interpreting the will of the 
people correctly and installing a government which command 
the confidence of the people. 

The second function of Parliament is to see that the govern- 
ment is efficient It has freely asked questions and criticised the 
government upon the conduct of the war m all its branches and 
kept watch over both the liberty and security of the nation It 
IS said that every attempt to curb democratic curiosity and every 
effort to give carte blanche to the executive in matters vitally 
affecting civilian rights, have been resisted. 

The third function of Parliament is to give the most complete 
backing to a government which proves both efficient and 
popular. In peace-time the ordinary private member plays a 
rather insignificant part m shaping the policy of government. 
He has, indeed, frequent opportunities for criticism at question 
time, on adjournment motions and in general debate. But these 
are largely desultory and fortuitous oj^portumties in times of 
crisis. The members, at such a time, can render and are 
rendering very useful service m committees and in settling 
differences about policy The Select Committee on National 
Expenditure examines the economical side of departmental activi- 
ties through a number of sub-committees. The members of the 
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Select Committee have already drawn attention to a large 
number of cases where money has been wasted because of 
faulty planning and short-sighted policy in the Ministries of 
Supply, Shipping and Food. “Their ostensible aim is to secure 
economy, their actual aim to promote efficiency, and it would 
not be incompatible with the exclusive responsibility of the 
Cabinet for policy, for more members to play a part more 
continuously m this scrutiny of official acts. Moreover, the 
defunct duty of the Commons to pass judgment upon expenditure, 
a duty which has fallen into disuse because of the congestion 

of parliamentary procedure, would thereby be restored 

The second w'ar time development is the practice of consulting 
interested representative members to settle differences about 
policy Most notably it was used early in the war to revise 
controversial Defence Eegulations, and more recently it was 
employed in the discussion about the powers of emergency 
courts The basis of popular government is precisely consultation 
with groups and individuals with strong views and relevant 
experience , and if the scrutiny of expenditure may help the 
Commons to fulfil their role of ensuring that government is 
efficient, frequent informal consultation can help them to carry 
out their other task of seeing that it is popular as well. 

III. "Cabinet Dictatorship" 

In theory, the House of Commons controls the Cabinet. 
The Cabinet must resign or dissolve Parliament, if it fails to retain 
the confidence of the House. The House can make the army 
and air force illegal by refusing to pass the annual Army 
and Air Force Bill. It can make the levying of income- 
tax and surtax unlawful by failing to pass the Finance and 
Bill ; it can prevent the expenditure of money on the 
Supply Services by failing to pass the Appropriation practice 
Bill But “the refusal to pass the Mutiny Act or gxant supplies,” 
says Anson, “has never m fact been applied.” The rigours of 
party discipline, and activities of the Party Whips make it difficult 
for a member belonging to the majority party forming the 
Government to vote against the Bills proposed by the Government 
The Opposition, which is usually in a minority, may propose a 
vote of censure but few votes of censure are likely to be earned 
No Government with a majority has been overthrown by the 
House of Commons since 1895 A majority Government can be 
defeated only by reason of a party split. So long as the party 
supports the Cabinet, it is the Cabinet wFich controls the House, 
and not the House that controls the Government. 

Dr. A. B Keith makes the following highly pertinent obser- 
vations regarding the tendency of subordinating the Commons 
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to the Cahinet “The extension of the franchise and the 
redistribution of seats into one-member constituencies 
^“bordml- 111 1885 have strengthened the electorate or the party 
Common^^ Organisations, and diminished the independence of the 
Commons ; the increase of electioneering costs, with the 
extension of the franchise in 1918, and the payment of members, 
have conspired to render members extremely sensitive to the 
threat of dissolution, and have compelled them m the mam to 
follow^ loyally the leaders whose party aims they have bound 
themselves to support The Commons thus has, on the one hand, 
become more sensitive to the control of the electors ; on the other, 
it has ceased to control Cabinets, and it dare not reject or 
substantially amend government measures. The adoption of rules 
of procedure, which more and more abstract the rights of Private 
members to secure discussions or legislation, and the absorption 
of the time of the Commons by the Government have contributed 
to the subordination of the Commons to the Cabinet ” It has 
already been showm that the power to initiate and shape important 
laws IS m practice confined to the members of the Cabinet 
Bills proposed bj’ the Cabinet can not usually even be amended 
without the consent of ministers. In recent years amendments 
carried against the opposition of the Government have been 
extremely rare. Coherence and consistency in legislation demand 
the rejection of such amendments. 

The House of Commons, however, criticises the conduct of the 
Cabinet freely and frequently The House has the following 
opportunities for doing so (a) An amendment may 
down to the Address of the King delivered by 
the Cabmct Prime Minister at the beginning of each session ; 

(b) The Opposition may criticise the Government 
during the twenty or tw''enty-three days which are devoted to 
Supply, in matters relating to the Votes put down , (c) on four 
occasions, when the House goes into committee to consider the 
three sets of defence and the Civil Estimates, motions may be 
brought forward if the ballot favours the mover , (d) a Private 
member can rise to move the adjournment of the House “for 
the purpose of discussing a definite matter of urgent public 
importance.” If forty members rise m their places to support him, 
he can bring forw’ard his motion ; (e) the leader of the Opposition 
can at any time claim to move a vote of w'ant of confidence 
In such a case the judgment of the House is passed not upon 
any one act or question of policy but distinctly upon the record of 
the imnistry as a whole But the party discipline is so strong 
now-a-days that it is very difficult to turn a Cabinet out of office, 
unless the party in power breaks up on some vital questions 
like that of Home Eule or Free Trade. “It is very difficult,” 
says Sir Sidney Low, “to bring a Government to account for 
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anything clone m its ministerial work ” The real check upon 
a gross misuse of power is the salutary fear of public opinion. 

But it would be going too far to say that a Government in 
possession of a majority forms a temporary dictatorship. The 
authority of the Government is derived from the 
confidence of the majority , that majority, again, dictatorship 
rests upon popular support. If the Cabinet displays cabmet 
excessive secrecy, or grave discourtesy, or makes a 
continuous threat of re.signatiou or dissolution or shows inability 
to quell an angry public opinion outside, it is likely to raise 
revolt m the rank and file of its supporters. The Prime Minister 
has to say with Carlyle, “I am their leader, therefore I must 
follow^ them ” He and his colleagues m the Cabinet must try 
to learn the direction of their supporters’ minds If they find 
that they are not being followed, they must alter the direction 
of their policy. 

In 1931, the Labour Party had 288 members, Conservatives 
260 members, the Liberal party 59 seats and others 8 seats in 
the House of Commons Mr Eamsav MacDonald, thus, _ , , 

was the leader of the strongest party m the House of Cabmet’s 
Commons But when he and his two most important puMic°° ° 
colleagues, Mr. Snowden and Mr. Thomas proposed a 
cut m unemployment benefit, the trades-union authorities rejected 
the proposal, and a section of the Cabinet, led by Mr. Henderson 
revolted against the authority of Mr Ramsay MacDonald. There 
was a split in the Labour Party and Mr Ramsay MacDonald had to 
resign as the head of the Labour Government There are many other 
recent cases to show that even when the Government commands 
a majority, it has to give up its policy or measures m the face 
of rising discontent m the country In 1934, the National 
Government under Mr. MacDonald had an unprecedented majority 
in the House of Commons, yet it had to give way on the 
Unemployment x4ssistance Regulations. Again, the Government 
had to accept substantial amendments m its “Incitement to 
Disaffection Bill,” because the Opposition within the House of Com- 
mons made common cause with the opposition among the general 
public. In December, 1935, Sir Samuel Hoare, the then British 
Foreign Secretary, and M Laval, the then Prime Minister of France 
virtually agreed to sacrifice Abyssinia to Italy Their proposal 
was communicated to the British Prime Minister by messenger, 
and was presented to the Cabinet In the meantime it was 
published m Pans newspapers and reproduced in London papers 
There was an immediate and spontaneous outcry against this 
proposal. The Cabinet had to repudiate the action of Sir Samuel 
Hoare, who resigned with the observation ■ “I have not got the 
confidence of the great body of opinion m the country, and I feel 
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that it is essential for the Foreign Secretary, more than any other 
Minister in the country, to have behind him the general approval 
of his fellow-countrymen In 1937, Mr Chamberlain had to give 
way on his National Defence Contribution Scheme In conclusion, 
it may be stated that the Cabinet is not oblivious of public opinion 
and does seldom act in a high-handed manner. “On the whole, 
with the exceptions here and there noticed, the British Cabinet 
system offers quick, vigorous, thoughtful and responsible 
leadership” ; observes Dr. Finer, “it is controlled, but not stultified ; 
threatened, but not executed ; questioned, but not mistrusted ; 
politically partisan, but not personally malicious ; restrained as 
much by the spirit of responsible power as by its institutions 
and sanctions ; and Janus-like, it looks, at once to the People 
and to the Senate.” 

IV. Tendency towards Bureaucratic Government 

The sphere of Governmental activity has increased enormously 
since the War of 1914-18 The responsibility of providing for 
the housing of the people on an adequate standard, 
Jf^owlr of demolishing slums, planning new areas, and re- 
Delartments Planning old ones, of carrying out the complex 
activities m connection with the National Health 
Insurance scheme, of controlling the system of transport, of 
finding employment for labourers, of fixing wages in unorganised 
trades, of providing machinery for industrial conciliation and 
arbitration and host of other duties was taken up by the Govern- 
ment. Ministers have got neither the time nor the capacity to 
look into the details of the vast mass of administrative work. 
Consequently much of these has to be left to the discretion of 
the Civil Service. Parliament has no time to make laws 
relating to the details of the administration of these departments ; 
nor has it time and opportunity to discuss minutely the Estimates 
prepared by the Civil Service to finance the working of these 
departments. These tendencies have led some publicists to 
conclude that there is an “enormous increase in the range and 
power of bureaucracy, which is now the most potent influence in 
our system, and which is most ineffectually controlled.” 

It IS very often complained that the policy of a Minister is 
largely shaped by the Department over which he presides. 
Charge of because a Minister is in charge of a Depart- 

SSy**'*" foi^ ^ bi'ief period, while the officers of his 

Department are professional experts. “In a majority 
of cases,” writes Mr. Eamsay Muir, “he ( the Minister ) has no 
special knowledge of the immense and complex work of the 

Department over which he is to preside He has to deal with 

a body of officials who may be, and often are, men of far greater 
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ability than himself, and who have been giving their whole time 
to the study of the problems of the office, during the 
years when he has been making his position m the world, or 
taking hot air on platforms. They bring before him hundreds 
of knotty problems for his decision , about most of them he 
knows nothing at all They put before him their suggestions 
supported by what may seem, the most convincing arguments 
and facts. Is it not obvious that, unless he is either a self- 
important ass, or a man of quite exceptional grasp, power and 
courage (and both of these types are uncommon among- successful 
politicians), he will, m mnety-nme cases out of a hundred, 

simply accept their view, and sign his name on the dotted line 

On the whole, the policy of the ‘Office’ will nearly always prevail ; 
its powers of quiet persistence and of quiet obstruction, and its 
command of all the facts, are irresistible except to a man 
of commanding power.’’ 

But a minister who knows what he wants can easily impose 
his personality upon his officials Ministers like Lord Haldane, 
Mr. Lloyd George, Mr. Churchill and Mr Arthur 
Henderson have been able to transform the spirit of the 
of the officials during the tenure of their office. 

Ministers who have no particular policy of their own and yet 
want to do something, accept the policy of their Departments 
and enlist the support of the Cabinet to push it to the statute- 
book, There are other ministers who have neither the incli- 
nation to make a name for themselves nor any clear-cut policy 
of their own. When such ministers hold the charge of a 
Department, they, with their experience of public life, are 
able to direct the Civil Service as to what it should not do. 
Public men, who attain the rank of ministers, are usually endowed 
with qualities of judgment and initiative , and with these they do 
check and control the judgment and initiative of the officials 

Moreover, a Cabinet which takes office wnth a policy which 
it desires to carry out, and has the requisite support in the 
House of Commons, can carry out that policy „ , ^ 
Without any resistance irom the permanent omcials 
“Determination of policy is the function of Ministers,” and'civli 
said Sir Warren Fisher, the Permanent Secretary to 
the Treasury m his evidence before the Boyal Commission on the 
Civil Service m 1929, “and once a policy is determined it is 
the unquestioned and unquestionable business of the Civil Servant 
to strive" to carry out that policy with precisely the same good 
will whether he agrees with it or not That is axiomatic and 
will never be m dispute. At the same time it is the traditional 
duty of Civil Servants, while decisions are being formulated, 
to make available to their political chiefs all the information 
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and experience at their disposal, and to do this without fear 
or favour, irrespective of whether the advice thus tendered may 
accord or not with the Minister’s initial view ” It is the 
competence of Civil Service which acts as a great check upon 
incompetence in general administration. 

V. Delegated Legislation and Judicial power of Departments 

In 1929 Lord Hewart, Lord Chief Justice of England, 
published a sensational book called “The New Despotism’’ 
in which he warned the public against the growing 
“Liberty ^ tendency towards Bureaucratic control. He attacked 

in anger Civil Sei’vice on the ground that it was presu- 

ming to exercise power, some of which belonged to Parliament 
and most of which belonged to the judiciary. He was ably 
seconded in 1930 by Mr Bamsav Muir, the Chairman of the 
central Liberal organisation in “How Britain is G-overned”, 
and m 1931 by Prof. C K. Allen of Oxford University in 
“Bureaucracy Triumphant’’ 

Government Departments are now given power to make 
‘provisional orders’ m the place of private bills and to 
make ‘statutory’ or ‘departmental’ orders to fill in 
Provincial details of public bills passed by Parliament. In 

Orders^ the formei’ case the Department concerned issues 
orders after investigation of questions like the exten- 
sion of the powers of a public authority or a public service 
such as tramway line. Action may be taken immediately 
after the passing of such an order , but it will come before 
Parliament sometime during the session for confirmation, 
which is seldom refused. To this type of subsidiary legis- 
lation there seems to be no objection, but the difficulty lies 
with the other kind of Departmental orders English laws 
used to be detailed and specific and the administering autho- 
rity used to be left with only a narrow discretion. But the 
multiplication of the functions of Government and the 
growing complexity of legislation make it necessary that 
Parliament should merely lay down the broad principles m a 
statute and delegate to the Departments concerned the authority 
of issmng Buies and Orders to fill in the details. In 1890, 160 
Buies and Orders were made ; in 1913, 444 ; m 1928, as many as 
800. Some of these have force ‘as though they are part of the 
Act’. These Buies and Orders affect the daily life of the citizen 
much more than the authorising statutes Moreover, their 
political reasonableness as affecting public liberty and utility, is 
judged by no tribunal. 

Some examples of the delegated legislation will show whether 
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or not the legislative function has been transferred to any extent 
from Westminster to Whitehall. In the Bating and 
Valuation Act of 1925 the Minister concerned was not delegated ° 
only given the power to issue Orders and to ‘do an\ 
other thing which appears to him necessary or expedient’ but also 
the authority ‘to modify the provisions of this Act so far as may 
appear to the Almister necessary or expedient for carrying the 
Order into effect ’ The National Government carried out its 
emergency legislation of 1931 through the medium of a few' 
general laws implemented by a series of Orders in Council In 
the matter of towm planning, the Act of 1932 lays down very 
general principles, and allows the Ministry of Health, after con- 
sultation with local authorities, to promulgate planning scheme. 
The tariff legislation of 1982 allows the Tariff Board to fix tariffs 
almost entirely at its own discretion. The Unemployment 
Insurance Act of 1934, which sets up a Commission to advise as 
to scales of relief payment, empowers the Ministry of Health to 
make changes m relief payments by order. The Lord Chancellor 
appointed m 1929 a Committee on Ministers' Powers to investi- 
gate the problem of delegated legislation The Committee 
pointed out that the delegation by Parliament of powers to 
legislate on matters of principle was an unusual practice It 
showed bv analysing the Boad Traffic Act of 1930 as a normal 
type of delegated legislation that the Act conferred on the 
Minister of Transport “wide powers of further restricting or even 
prohibiting the driving of motor as w^ell as other vehicles or of 
any specified class or description of vehicles on any specified 
road.” The Committee commented that, “No one who has 
ever been in a motor car would desire Parliament to undertake 
this task itself, and the staunchest upholder of the British Cons- 
titution IS unlikely to maintain that it is seriously threatened by 
delegation of such a type ’’ The Committee how'ever recom- 
mended that a Standing Committee of the House of Commons 
should be set up and to it all Orders and Begulations are to be 
submitted before they go into effect The duty of the Committee 
would be to draw the attention of the House to anything excep- 
tional m the character of Orders before it confirms them. 

The Departments are invested with power to settle disputed 
points and the ‘decision of the Minister (that is of the Civil 
Servants) is declared to be final Thus, the Minister of 
Health can strike the name of a doctor off the panel powers of 
under the Health Insurance Scheme if he is convinced 
that the doctor is guilty of giving to a patient more expensive 
medicine than what the Minister thinks desirable. The doctor 
cannot go to the law-court for getting his name reinstated, 
because the Act says that the decision of the Minister is final. 
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But it should be noted that the ordinary courts cannot deal 
with the vast mass of technical issues which arise under the 
legislation as to old age, invalid and disability pensions, 
under the regulations as to education, or the complex issues 
affecting sanitation, public health, town planning and construc- 
tion of houses. Moreover, the Departmental tribunals are more 
easy of access than the ordinary courts , their procedure is less 
technical, and much less expensive ; they decide more rapidly 
and their members have specialised knowledge. “Nothing in all 
this”, observes Prof. Laski, “lends support to the charges of 
‘despotism’ which Lord Hewart thought fit to make against the 

Civil Service in so sweeping and comprehensive a way 

There is nothing in the experience of administrative law m this 
country that affords ground for suspicion that we are m danger 
of bureaucratic rule.” 

VI. Reform of Parliament 

Suggestions tor overcoming the danger 

The chief reason for this usurpation of legislative authority 
by the executive is the congestion of business in the Parliament. 

The number of measures which have had to be 
S°business dropped at the end of a session for lack of time, the 
remedies inadequate consideration of measures which are passed, 

■ the absence of effective discussion over policy and 
finance are the signs of congestion. The House of Commons 
has tried repeatedly to remedy this position by reforming its 
procedure. It has introduced closure, developed a system of 
committees, granted self-government to the Irish Free State, and 
set up a Parliament with powers to deal with domestic affairs in 
Northern Ireland. But some radical measures are urgently 
needed for effectively relieving the congestion. 

One method of doing this is to set up separate Parliaments for 
England, Scotland and Wales with powers to deal with purely 
domestic affairs. The Parliament of Westminster 
PaXamLnts would then be relieved of a great deal of business and 
so be able to attend better to its proper concerns — 
foreign and imperial policy and the affairs of the United Kingdom 
as a whole In 1919, the House of Commons recommended 
that subordinate legislatures should be set up. As a result of this 
a Conference was held in 1920 and two different proposals 
emanated from it One half of the Conference held that there 
should be no separate election for the subordinate legislatures — 
and that there should be for each of these countries a small 
second chamber chosen by the Committee of Selection of the 
House of Lords. The other half of the Conference advocated the 
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setting up of subordinate Parliaments for England, Scotland and 
Wales, directly elected by the people. 

There is also an alternative scheme It is recognized that the 
issues which confront the modern state are largely economic and 
social ; and it is suggested that what is required is 
that Parliament should set up Economic Council or councu'*^ 
Parliament of Industry to which it should delegate its 
powers of legislation and administration m economic affairs. If 
this line of advance be thought uncongenial to the spirit of the 
British Constitution, effective representation of economic and 
social interests m connection with the administrative departments 
of the state should be secured. The great departments of state 
should have councils representative of the interests which they 
administer Such councils should initiate much of the legislation 
affecting economic and social interests. This would relieve 
Parliament of the stress of business because measures would have 
already been discussed publicly m these special councils. 

With the rise of the Labour party and the extension of franchise, 
acute problems regarding representative system has arisen. 
So long as there were only two political parties, each consti- 
tuency was contested by two candidates and he 
who received the largest number of votes was elected. Jhe^repre- 
Thus the party for which a majority of total votes 
had been recorded, secured a majority m the House of 
Commons. But now generally three candidates contest a seat ; 
of these A may get 20,000 votes, B 16,000 and 0 10,000. 
A is declared elected though he was obtained only 20,000 votes 
in a total poll of 45,000 The majority of voters (25,000) thus 
remain unrepresented. In an election conducted under such 
conditions a party may obtain a majority in the House of Com- 
mons, though its candidates have obtained a minority of the total 
votes polled. The following tables illustrate the utter disparity 
between the seats captured by a party and the number of votes 


cast for it. 


1924 Election 


Parties 

Votes cast for it Parliamentary seats 

Number of Votes 



obtained 

to elect one 




Member 

Conservative 

7,854,523 

412 

19,000 

Liberal 

2,928,747 

5,489,077 

44 

73,000 

Labour 

151 

36,000 



1929 Election 


Conservative 

8,658,910 

260 

33,284 

Liberal 

5,305,123 

8,384,461 

59 

89,917 

Labour 

289 

29,012 
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1935 Election 


Parties Votes east for it Parliamentary seats 

obtained 


GOVEENMBNT 

(Conser- 

vatives, 

Liberal 

Nationals, 

National 

Labour, 

Nationals) 1‘2,300,000 

OPPOSITION 


(Labour, 

Liberals, 

Independent 

Labour, 

Independents 
and one Commu- 
nist) 10,300,U00 


432 


183 


Number of Votes 
to elect one 
Member 


30,000 


56,000 


An attempt was made by the Ullswater Conference on Electoral 
Eeform which met in 1930 to suggest new Electoral methods. 
It suggested Alternative vote and Single transferable vote or 
Proportional Eepresentation. Under the Alternative vote the 
s estion Single-member district would be retained, but each 
for voter would express a second choice, so that if his first 

remedy clioice was third in the count, his ballot would then be 

counted for his second choice. The candidate receiving the lowest 
number of votes would be eliminated and his votes would be 
divided between the two stronger candidates so that in the final 
count one would get a majority The system of Proportional 
Representation has already been discussed In 1931, the Labour 
Government proposed the Representation of the People Bill, m 
which Proportional Representation was not included. The 
Bill was rejected by the House of Lords. The introduction of 
Proportional Representation would give rise to artificial groups 


VI!. Parties and Policies since 1918 

Before the Great War of 1914 England was largely a Laissez- 
faire State, but m course of the last twenty-seven years she is 
being transformed into a ‘social service’ state, m 
Gov«n‘^^ent which greater and greater powers of initiative and 
1918 - 22 ““*^ control are being centred m the government A 
Coalition Government was formed in 1916 undei 
Mr. Lloyd George and continued up to 1918, when a genera] 
election was held. As a result of the election the Coalition Part} 
gained an overwhelming majority The party consisted of the 
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Conservatives, who were known as Unionists because of their 
idvocacy of maintaining the union between England and Ireland, 

1 section of Liberals who followed Mr Lloyd George and 
a few members of the Labour Party. Out of 707 members of 
the House of Commons, Coalition Unionists commanded 334 
seats, Coalition Liberals 130 seats. Coalition Labour 13 seats, 
Unionists 50 seats, Liberals (.under Mr Asquith) ‘29 seats, Labour 
59 seats. Nationalists 7 seats, Sinn Fein Party 73 seats and others 
6 seats The result of the election thus showed a decline m the 
Liberal Party and strengthening of the Labour Party. Mr Lloyd 
George, though nominally a Liberal, was head of a Government 
in which Conservatives had a majority The Coalition Government 
lasted up to October 1922, when the Conservatives resolved not 
to support the Coalition any longei’ Mr. Lloyd George at once 
resigned and the King entrusted Mr Bonar Law to form the 
Government Mr. Bonar Law dissolved Parliament and won a 
striking success at the polls. 

As the representatives of the Irish Free State no longer sat at 
Westminster, the House of Commons consisted of 615 
members. Of these 344 were Conservatives. 142 Labour 
members. National Liberals under Mr. Lloyd George 61 ^ 922 ^^ 2 ”®“* 
and Liberals under Mr. Asquith 53, 12 Independents, 

2 Irish Nationalists and 1 Sinn Feinner. The Conservative 
Government of 1922-24 was a restoration of the normal party 
government. Mr. Bonar Law had to resign his post as Prime 
Minister owing to his ill health. The King selected Mr Baldwin 
in preference to Lord Curzon, as Prime Minister because he felt 
that the Prune Minister must be m the Commons, since the 
Labour Opposition was not represented in the Lords. In the 
autumn of 1923 the Dominion Prime Ministers appealed to the 
English Government to aid them by protectionist legislation. 
But the Conservatives had won the election of 1922 on the pledge 
that they would not give up the Free Trade policy Mr. Baldwin, 
therefore, dissolved the House of Commons to seek the mandate 
of the electorate. 

As the result of the election of 1924 the Conservatives lost 
their absolute majority They gamed 258 seats, the Labour 
Party 191 seats. Liberals *159 seats and Independents 
7 seats. Mr. Baldwin met Parliament, but was 
at once defeated on a Free-trade motion supported Labour 
by the Labour and Liberal parties. He resigned, and Government 
Mr. Eamsay MacDonald, the leader of the Labour 
Party was entrusted with the task of forming the first Labour 
Government. The Labour Government was a minority government 
and hence was weak It could not follow a socialistic policy. 
The Prime Minister dissolved the House of Commons on his 
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defeat in a minor issue. The election of 1924 was fought largely 
on the anti-Communist issue The Labour party suffered for 
being unable to show any striking success in office and the 
Liberals could not gam many seats for having supported the 
Labour party The Conservatives again secured 412 seats, the 
Labour party 151 seats, Liberal party 49 seats and Independents 
12 seats. 

Mr Stanley Baldwin formed his second Conservative Govern- 
ment on November 4, 1924. Like Sir Eobert Peel m 1836 he 
infused a new spirit in the Conservative party. 
Baid4an°°'^ Instead of upholding the interest and privileges of the 
1924 - 2 ^^"^^ richer classes m toto, the party now approved of a 
readjustment of the national income and a rearrange- 
ment of national institutions for the benefit of the lower classes 
Mr. Winston Churchill, as Chancellor of the Exchequer, brought 
about the restoration of the Gold Standard in 1925, restored the 
old special duties on automobiles, watches and other selected 
articles, and sponsored the Safeguarding of Industries Act of 1925 
with a view to protect industries which suffered from foreign 
competition. The depression m the coal industry was responsible 
for the unemployment of many miners and over and above 
it the owners announced a large cut in wages. Government 
granted a subsidy in order to prevent the wage cut in July, 
1925 ; but when the subsidy was withdrawn on April 30,1926 
and the Government proclaimed an emergency under the 
Emergency Powers Act of 1920, a “general strike” became 
inevitable The “general strike” was declared on May 3, 

1926. The workers m railway and transports, printing press, 
building trades and the iron and steel industry went on strike. 
The strike came to an end on May 12. The Government had 
promised not to persecute the leaders, yet there was a good deal of 
victimisation. Parliament passed the Trades Disputes Act of 1927, 
by which political strikes and sympathetic strikes were virtually 
outlawed. During the five years of administration (1924, 

November to 1929, June) the Conservatives created two public 
corporations viz , the Electricity Board and the British Broad- 
casting Corporation (1926), to show that they were not adverse 
to socialized activity ; they also enacted the Eepresentation of 
the People Act of 1928, giving equal right of franchise to women 

As a result of the general election of 1929, the Conservatives 
lost many seats because of their unsympathetic treatment towards 
The workers. They gamed 260 seats, the Labour party 

Labou^r got 288 seats, the Liberals 59 seats and others 8 seats. 
iIEq-sF Baldwin resigned and the second Labour Ministry 

was formed by Mr. Eamsay MacDonald on June 8, 
1929. The Liberals supported the Labour party in Parliament. 
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The Labour Government was laced with the great Depression, 
when national income was falling and nnemployinent was grow- 
ing enormously. By 1931, the Depr^^ssion assumed a severe 
form and the Government found it impossible to balance the 
budget. The Bank of England had to withstand a dram on 
its resources, and m August, 1931, there was a break in sterling. 
All the three parties held that the national financial emergency 
required concerted efforts Mr. Kamsay MacDonald dissolved 
the Labour Ministry and formed the National Government in 
co-operation with the Conservatives and the Liberals. 

In the first National Government, the Cabinet consisted of ten 
members — 4 Labour, 4 Conservatives and ‘2 Liberals. Other 
ministerial posts were held by Liberals and Conserva- 
tives The majority of members of the Labour party 
withdrew their support from the National Government, 
because they disliked the Government's proposal for curtailing 
unemployment relief, and because they had no confidence in 
MacDonald, Snowden and Thomas, their former leaders. On 
September 8, 1931, 243 Conservatives, 53 Liberals, 12 Labour 
and 3 Independent members passed a vote of confidence m the 
National Government as against 242 Labour and 9 Independents. 
The National Government increased the income tax to five 
shillings per pound, imposed a few taxes on consumption and 
effected cuts in salary and unemployment relief There arose 
grave discontent m the country On September 21, Parliament 
absolved the Bank of England from the necessity of redeeming 
its notes in gold. England thus went off the gold standard ; but 
the pound remained stable at about sixteen shillings and the 
depreciation encouraged British foreign trade. The Govern- 
ment then dissolved Parliament in October, 1931, with a view 
to secure a mandate from the electorate to ‘‘do anything it 
thought best.” 

As the result of the election the Government secured over- 
M^helming majority, composed of 470 Conservatives, 3 Nationals, 
33 Liberals of Sir Herbert Samuel group and 35 
Liberals of Sir John Simon's group, 13 National 
Labour and 5 Independent members. The Opposition 
consisted of 52 Labour and 4 Independent Liberal members 
under Mr. Lloyd George. The Cabinet now* consisted of 18 
members, of whom 11 were Conservatives, 4 belonged to 
the National Labour party under Mr. Eamsay MacDonald and 
3 to the Liberal groups. Mr Baldwin, leader of the Conser- 
vative party became the leader of the House of Commons but 
allowed Mr Eamsay MacDonald to continue as Prime Minister. 
Mr. Neville Chamberlain, a pronounced protectionist became 
Chancellor of the Exchequer He sponsored the Import Duties 
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Act which came into effect on March 1, 1932 and with its 
passing England finally gave up the Free-Trade policy which she 
had adopted in 1846. He converted the 5 per cent War loan to 
three and a half per cent loan, not redeemable before 1952. 
The Liberals were staunch Free-Traders and when the Ottawa 
Agreement was accepted on September 28, 1932, the Liberals 
in the Ministry went out of the Government Mr. Ramsay 
MacDonald had become old and confused So he resigned his 
Position of Fiime Ministership in June, 1936 and Mr 

piriilment ^^^^win took up his post His resignation transform- 
a^prescnt^^ ed the Natioual Government into a virtually Conser- 
^ vative Government. In November, 1936 the Parlia- 
ment was dissolved and a new election was held. The results 
of the election were as follows . 
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Conservative 

387 

Labour 

154 

N ational 

8 

Independent 


Liberal National 

34 

Labour Part> 

4 

National Labour 

8 

Liberal 

■20 

Independent 

4 

Communist 

1 


436 


179 


Mr. Baldwin resigned in May, 1937 on account of his old age 
Mr. Neville Chamberlain became Prime Minister on May 28, 
1937 at the age of sixty-eight and the Cabinet was also reconsti- 
tuted. As has been stated before, this Cabinet gave place to the 
War Cabinet m September, 1939. 

The National Government carried on a policy of national 
reconstruction of a mildly collectivist sort. The Town and 
Country Planning Act of 1932 empowered local autho- 
rities to plan and replan any area and the Ribbon 
Gove°mment Development Act of 1935 prohibited the construction 
of buildings along mam roads The Housing Act of 
1935 aimed at preventing overcrowding and provided subsidies 
tor that purpose. After the creation of the London Passenger 
Transport Board m 1933 control over all tubes, tiams and 
buses was handed over to this great Public Corporation The 
Government was attentive to the promotion of education and 
relieving of the burden of unemployment. With a view to achieve 
both these objects the Education Act of 1936 provided that the 
school leaving age would be raised from 14 to 15 from Septem- 
ber, 1939. The National Government undertook an intensive 
planning in Agriculture. The quality, markets and price of 
essential products like milk, bacon, pigs, hops, potatoes are deter- 
mined for the producers by the Government under the Agricul- 
tural Marketing Acts of 1931 and 1933. Subsidies are provided for 
certain industries. But the Government could not tackle with 
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the problem of unemployment m coal ininiug, iron and steel, 
engineering, cotton, shipbuilding and building construction indus- 
tries The Unemployment Insurance Act of 1986 brought the 
agricultural workers within the insurance scheme. The G-overn- 
ment had to restrict liberty of the individual on the ground of 
national necessity The Incitement to Disaffection 
Act of 1984, popularh known as the Sedition Act, individual 
enabled the police to search premises for possessing 
material which might be used to cause disaffection m the 
armed forces of the Crown In July, 1988 a bo} of 18 was 
sentenced to one year's imprisonment under this Act for having 
talked pacifism to a corporal m the air force. The Public Order 
Act of 1986 prohibits the maintenance of private military associa- 
tions and empowers the police to restrict parades, to enter public 
meetings and dissolve them on suspicion that there is danger of 
breach of the peace “The cumulative effect,” observes Prof 
Laski, “of the habits of the post-war epoch in matters concerning 
public liberty bears an unhappy resemblance to the atmosphere in 
the period between the end of the Napoleonic Wars and the 
Beform Bill of 1832. In each case there w'as serious industrial 
dislocation, and panic among the governing class as its outcome 
In each case the panic led to repressive legislation which \\as 
used to limit the right of peaceful political activity to make its 
impact upon public opinion. In each case, also, the sense of 
alarm communicated itself to the Judiciary, which, both m the 
High Court and in petty sessions, distinguished itself by the 
severity of its sentences . .In each case, also, the result of all 
this has been to undermine the public sense of confidence in the 
impartiality of the Courts ” There was peace m England for 
nearly forty years after the fall of Napoleon, but the peace after 
the fall of Kaiser William II lasted only for twenty-one years 
The outbreak of the present war shows that the Government was 
justified in taking precautionary measures against sedition 
Individuals can not be allowed to do anything to endanger the 
safety of the state m a period of national crisis 



CHAPTER XXVI 

THE DOMINION OF CANADA 

I. The Evolution of the Dominion of Canada 

Canada is the largest of the Dominions both m area and m 
population. The total area of Canada is 37 lakh square miles, 
whereas that of India is a little above 18 lakh square miles 
But the population of the Dominion is about 11 millions, 
PopuhTtfon about one-fifth of the population of Bengal 

and one-third of that of Behar. The population of 
Canada, like that of India, has no homogeneity m race, religion 
and language Of the total population, 52 per cent are of British 
origin, while 28 per cent are of French, and 4j per cent are 
of German extraction : 12 per cent belong to the diverse 
European nationalities and 3 per cent are of Negco and Native 
Indian stock. In spite of this diversity, national feeling is very 
strong among all classes of Canadians. 

The provinces which joined the Conlederatiou m 1867 are 
Quebec, Ontario, Nova Scotia, and New Brunswick Subsequent- 
ly, Manitoba joined in 1870, British Columbia in 1871, 
Pohticai Prince Edward Island m 1873, and Saskatchewan 
divfsiMs Alberta in 1905 Besides these provinces, there 

are two territories, namely, the Yukon and North- 
west Territories. Bankers, financiers and directors of Trust 
Companies exercise the predominant influence m Dominion 
politics. Eastern Canada is the seat of finance, commerce 
and manufacture, while Western Canada depends mainly on the 
growing of grams. 

The important stages m the constitutional development of 
Canada are marked by the Quebec Act of 1774, the 
sSges^Tn* Canada Act of 1791, the Union Act of 1867, and 
tionaVTeve- its amendments of 1875, 1907, 1915 and 1930, the 
lopment respectmg the establishment of Provinces 

and the Letters Patent of 1931 constituting the office of 
Governor- General and Commander-m-chief 

Canada was originally a French colony, set up m 1608. It was 
conquered by the British m 1759-60 and formally passed 
under British rule by the Treaty of Pans m 1763. The wide- 
spread but sparsely populated province of Quebec was governed 
according to the Quebec Act of 1774 The Act provided that 
the province was to be governed by the Governor with the 
help of a nominated legislative council The council had 
extremely restricted power. The Quebec constitution made no 
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provision for habeas corpit.s, or for the trial of Civil cases by 
jury 

A large number of 'Unity Empire Loyalists’ inigTated 
from the United States to Canada after the declaration of the 
xLnerican War of Independence They carried on 
agitation for securing responsible government in 
Canada With a view to tackle this problem Pitt, imlnd 
the Younger, passed the Canada Act of 1791. It 
created two distinct provinces, an English province of Upper 
Canada to the west, and a French province of Lower Canada 
to the east. Each was endowed with an elected Legislative 
Assembly, having control over taxation and legislation, and a 
nominated Legislative Council. The Legislative Council was to 
consist of at last 7 members m Upper Canada and 15 members 
in Low'er Canada ; additional members could be nominated by 
the Crown The executive still remained independent of the 
legislature, and this caused much friction betw'een the tw’O bodies. 
The legislature, being denied responsibility, acted irresponsibly 
and used their control over law’s and taxes to make government 
very difficult. In Lower Canada the quarrel took a nationa- 
list complexion, because the Executive Council was entirely 
British while the Assembly was overwhelmingly French. 
Eebelhon broke out in both the provinces. The British 
Government sent out Lord Durham as Governor and High 
Commissioner to enquire into the whole situation in all the 
Canadian colonies. 

Durham made full enquiry and submitted his classic Report 
on Canada in February 1839 He traced all the evils to the 
failure to bring home to all citizens their responsibility 
for the common welfare. He recommended the union of Report 
Upper and Low^er Canada, as the best means of solving 
the racial question and establishing a stable government At that 
time the population of Upper or British Canada was 4 lakh, while 
the number of English and Scottish people in Low'^er or French 
Canada was 1^ lakh and there w’ere 4|- lakh of French there. Durham 
believed that the union of the provinces w'ould give a clear 
majority to the English and force the French to abandon their 
hopes of nationality. He advocated that the responsibility must 
be thrust upon the people, by giving supreme pow’er to their 
representatives and en.surmg that the executive government 
should be responsible to the legislature. He held that the 
Imperial Government should confine their action to matters truly 
imperial, e.g., foreign policy, defence, the regulation of trade 
and the control of public lands ; m other affairs the local 
administration should be left free. 

The Act of 1840 implemented one of the recommendations 
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of Durham. By it Upper and Lower Canada were united 
under a two-chamber Legislature, a Legislative Coun- 
Gol^ernment whose memhei’s sat for life, and a House of 
Assembly with an equal number of members from 
each Province. But the executive was not made responsible 
to the Legislature till Lord Elgin was appointed Governor in 
1849 The establishment of responsible government brought 
m an era of unprecedented prosperity to Canada Her popula- 
tion grew from a million and a half in 1840 to more than three 
millions and a half m 1871 But most of the immigrants preferred 
to settle in Ontario or Upper Canada Consequently Ontario de- 
manded a larger number of representatives m the Legislature. 
The French opposed the demand on the ground that it would 
re-establish British racial ascendancy. The solution of the problem 
lay, therefore, in separating the provinces and federating them. 
The danger of annexation by the United States, the similarity 
of economic problems, the need of expanding railways and settling 
new lands made the case for federation fairly strong. 

The way in which the federation was brought about in Canada 
is of great interest to India at present A federal scheme was 
not propounded in London and imposed on the Canadian 
people. On the other hand, the Canadians themselves formu- 
Procedure scheiue and the British Parliament merely 

adopted m enacted it without alteration The legislatures of 
federating Bi’iinswick, Nova Scotia and Prince Edward 

Provinces jgiaiid passed resolutions authorizing their govern- 
ments to send representatives to a Convention to be held at 
Charlottetown m September, 1864. The government of the 
United Provinces (Quebec and Ontario), without waiting for 
an invitation sent a delegation to this Convention to urge 
a confederation of all the British provinces The delegation 
was cordially received and it was decided to hold a second 
Convention at Quebec in October. The second Convention 
sat behind closed doors from October 10 to October 28. It 
agreed to have a federal union, and issued 74 confederation 
resolutions. The scheme was submitted to and adopted by 
the various Parliaments. Then, a final conference was held 
in London ; and in 1867, the British North America Act 
was passed through the British Parliament without alteration. 

During the fortyseven years, between 1867 and 1914, the 
Dominion of Canada secured the following rights . (1) “the 
right to make her own tide- water coastwise navigation laws 
Develop- — ^ right first exercised in 1870 , (2) the right of 
1867 £i 914 Dominion Cabinet to veto a nomination to the 
office of Governor-General — a right that has existed 
at least since 1882 ; (3) the right of the Dominion to direct 
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representation on the judicial committee of the Privy Council 
at Whitehall — a right first exercised m 1897, when Sir 
Henry Strong, then chief Justice of Canada, took his seat 
on the Judicial Committee ; (4) the right of the Dominion 
to decide whether it will be a party to treaties made by 
Great Britain — a right enjoyed since 1872 ; (5) the right of the 
Dominion to make her own immigration laws, and to exclude 
paupers and other undesirables from the United Kingdom or 
elsewhere m the British Empire — a right fii’st asserted and exercis- 
ed in 1904 , and (6) the right of the Dominion to appoint her own 
plenipotentiaries for the negotiation of commercial treaties 
and conventions — a right partially conceded as early as 1870, 
and fully conceded by the Imperial Government in 1907 ” 

Canada along with the other Dominions rendered great 
help to Great Britain m the first World War of 1914 — 1918. 
In 1916, she claimed a part in formulating the foreign policy 
of the empire The Imperial Government invited the 
Prime Ministers of the Dominions and representa- 
tives of India to visit England m 1917, and to statuT^°“ 
become members, for the time being, of the War 
Cabinet. In the Peace Conference of 1919, Canada along 
with Australia and South xlfrica were represented each by 
two delegates In the Imperial Conference of 1926 the 
position of the Dominions was thus defined “They are 
autonomous communities within the British Empire, equal ih 
status, m no way subordinate one to another m any aspect of their 
domestic or external affairs, though united by a common 
allegiance to the Crown, and freely associated as members of the 
British Commonwealth of Nations.” The position was 
authoritatively defined by the Statute of Westminster, 1981. 

II. Characteristics of the Canadian Constitution. 

Canada has been called the constitutional laboratory of the 
modern British Commonwealth. The experiment of recon- 
ciling Imperial membership with the privileges of self-govern- 
ment was first tried in Canada The architects of the Cana- 
dian constitution were enamoured of the British constitution 
and adopted it in a federal cast. They tried to avoid those 
conditions which gave rise to the civil war in the United 
States of America in 1861-1865 Referring to the struggle 
over the rights of the states in the U S A., John A Macdo- 
nald declared in 1860 . “The fatal error which they 
have committed and it was perhaps unavoidable power ^ 
from the state of American colonies at the time Dominion 
of the revolution was in making each state a dis- 
tinct sovereignty The fatal error was made in giving to 

52 
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each state distinct sovereign power, except in those instances 
where powers were speciall\ reserved by the constitution 
and conferred upon the general government. The true prin- 
ciple of confederation lies in giving to the general government 
all the principles and powers of sovereignty, and m the 
provision that the subordinate or individual states should have 
no powers but tlio-'^e expressly bestowed on them We should 
have a powerful central government, a powerful central 
legislature, and a powerful decentralized system of minor 
legislatures for local purposes.’’ These principles were adopted 
in the Dominion Constitution of 1867. The residuary powers 
are vested in the Dnmmion Government, whereas in the 
U. S. A. and m the Commonwealth of Australia they are 
located in the states or provinces. 

The British North America Act of 1867, passed by the 
British Parliament constitutes the greater portion of Canada's 
written constitution. According to legal theory, the authority 
that passed it, alone can amend or repeal it. But from the 
beginning, the convention aro^e that an alteration would readily 
Amendment made ill the Act at the request of the federal 

Constitution legislature, provided that there was no substantial 
opposition of provincial governments. The Statute 
of Westminster, 1981. has not altered this position, because 
the provinces agreed to that Statute with the reservation that 
“the status quo should be maintained m so far as the question 
of repealing, altering or amending the British North America 
Act was concerned." At a Dominion Provincial Conference 
held in 1985 it was agreed that Canada should have the same 
power as other Dommious to amend its constitution, provided 
that a method could he devised satisfactory to both the Domi- 
nion Parliament and the provincial legislatures 

In the U S. A. as well as m Australia the Constitution 
estabh^hes a Federal Judiciary with a Supreme Court which 
interpreta- powei' to interpret the Constitution. But in 

Constu^iuion there is no system of federal courts. Disputes 

regarding the interpretation of the constitution are 
settled by the Judicial Committee of the Privy Council. 

The Canadian Constitution is in form a federal one, but in 
spirit it is unitary.^ The Dominion Government possesses the 
The power of disallowing provincial acts It appoints and 

ConmuTtion the Lieutenant-Governors of the provinces, 

fel^uo^^ appoints the judges of the provincial Courts. 

The Canadian Senate consists of members nominated 
for life by the Dominion Government, whereas the USA. 
and the Australian senators are elected in equal numbers from the 
states. If the existence of a Federal Court, comparative 
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freedom of the provinces from the interference of the federal 
authority, and the composition of a second chamber to represent 
the states be the essential marks of a federation, Canada has 
not got a truly federal constitution 

III. Distribution of Legislative powers between the 
Centre and the Provinces 

It has already been pointed out that the intention of the fathers 
of the Canadian Constitution was to make the federal government 
strong. They divided the subjects into four divisions Id 
the first division are those subjects which are assigned iis/Zof 
exclusively to the Dominion Parliament. In the second 
division are those which are assigned exclusively to the provincial 
legislatures In the third are the subjects of concurrent legislation 
and the fourth comprises the subject of education. In the section 
assigning subjects to the Dominion Parliament, it is declared 
that it shall be lawful for the sovereign, “by and with the 
advice and consent of the Senate and the House of Commons, 
to make laws for the peace, order, and good government of 
Canada, m relation to all matters not coming within the classes 
of subjects by this act assigned exclusively to the legislatures 
of the provinces The Dominion has exclusive power to legislate 
regarding military and naval defence, the postal service, currency, 
banking, bills of exchange, interests, legal tender, the census 
and statistics, navigation and shipping, beacons etc., sea-coast 
and inland fisheries, mter-provmcial and mter-national ferries ; 
patent, copy-right, bankruptcy, marriage and divorce ; criminal 
law including procedure, but excluding the constitution of courts ; 
naturalization and alienage , and Indians and the lands reserved 
for them The Dominion Government has an absolutely unlimited 
right of taxation and of raising loans and has general power 
to regulate trade and commerce 

The provinces have power to legislate on property and civil 
rights, education, incorporation of companies which will restrict 
their operations within the province, control of public 
works and undertakings and m general all things of 
a local nature The power of the province to tax is 
limited to direct taxation and the imposing of shop, saloon, 
tavern auctioneer or other licenses, with a view to raising 
revenue for provincial, local or Municipal purposes They can 
borrow money on the sole credit of the province. The resources 
of the provinces are inadequate to maintain them ; so subsidies 
are granted by the Dominion 

In the third division are ennumerated the subjects under 
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concurrent legislation. The section reads • “In each province 
the legislature may make laws in relation to agriculture 
Sisdirtlon province, and to immigration into the province. 

And it IS hereby declared that the Parliament of 
Canada may, from time to time, make laws m relation to 
agriculture m all or any of the provinces, and to immigration 
into all or any of the provinces : and any law of the legislature 
of a province, relative to agriculture, or to immigration, shall 
have effect in and for the province as long and as far only 
as it is not repugnant to any act of the Parliament of Canada.” 
In short, in matters of immigration and agriculture the provinces 
and the dominion have concurrent legislative authority, but m 
cases of conflict federal acts prevail 

In the fourth division is mentioned the jurisdiction over 
education. In each province, the legislature may exclusively make 
laws in relation to education. But this provision is 
provisions subject to Certain restrictions, w'hich have been imposed 
education protect the interests of minorities, especially the 
Eoman Catholics. The most important restriction is 
that nothing m “any such law' shall prejudicially affect any 
right or privilege with respect to denominational .schools which 
any class of persons have by law in the province at the union.” 
In the piwince of Quebec the legislature can not enact a law 
prejudicial to separate schools. Protestant or Boman Catholic, 
without contravening this section (93). The two other restrictions 
are as follows : wdiere in any Province a system of separate or 
dissentient schools exists by law' at the union or is thereafter 
established by the Legislature of the Province, an appeal shall 
lie to the Governor-General in Council from any act or decision 
of any provincial authority affecting any right or privilege of the 
Protestant or Boman Catholic minority of the Queen’s subjects m 
relation to education. In case any such provincial law, as from 
time to time seems to the Governor-General in Council requisite 
for the due execution of the provisions of this section, is not 
made, or in case any decision of the Governor-General in 
Council on any appeal under this section is not duly executed 
by the proper provincial authority in that behalf, then 
and in eveiw such case, as far only as the circumstances of 
each case require, the Parliament of Canada may make remedial 
law's for the due execution of the provisions of this section and of 
any decision of the Governor- General m Council under this section. 

The intention of Sir John A. Macdonald and other architects 
Attempts to Canadian Constitution to centralise governmental 

centralise autboritv has been largely defeated by the Canadian 
Goveroment coui’ts and the judicial committee of the Privy Council, 
w'hich have increased the power of the provinces by 
interpreting liberally the subjects relegated to provincial control. 
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The decisions in the cases of Torento 'Electric Commissioners vs. 
Suider et al (1925) and Fort Francis Pulp and Power Co vs. 
Manitoba Free Pre.ss (1926) show that the tendency is to give 
to the provinces under “property and civil rights” a virtual 
residmm of power The federal power of disallowing provincial 
statutes has practically fallen into disuse Canada is a vast country 
and as such extreme centralisation is not suited to her condition. 
In this sense the shifting of power from the centre to the 
provinces— the exact reverse of what has happened in the U. S. A 
— may be said to be desirable At present, however, the Federal 
Government is trying to regain its lost power It has disallowed 
a law’ of Manitoba which introduced a scheme of initiative and 
referendum on the ground that such a step would deprive the 
Lieutenant Governor of his power to assent or refuse to assent 
to provincial bills 


IV. The Crown and the Governor-General 

The Crown is the symbol of unity between Great Britain and 
the Dominions According to the British North America Act 
of 1867, the executive government and authority of and over 
Canada was vested in the Queen. Bill passed by the Candian 
Parliament had to be presented to the Governor-(3-eneral for the 
queen’s assent and those bills which were reserved for 
signification of the queen did not become valid till fheCrown^ 
(within two years) the Governor- General signified by 
speech or message that these had received the assent of the 
Queen-in-Council. In theory, all laws, whether federal or 
provincial, are still enacted by the Kmg-m-Parhament ; but 
in practice the veto power of the King has fallen into disuse. 
The Canadian Parliament is now competent to pass any law it 
likes. 

The Governor- General is the representative of the Crown 
m the Dominion. Formerly he was appointed with the advice 
of the British Government, but the Imperial Conference 
of 1930 definitely laid dowm that the appointment ^entofthe 
was to be made in consultation with the Dominion 
Government In accordance with this provision, the 
selection of Lord Bessborough as the Governor-General of Canada 
was made on February 9, 1931, on the sole responsibility of the 
Canadian Government. But the Governor-General and every 
other officer holding any office or place of trust or profit in the 
Dominion, are required to take the oath of allegiance to His 
Majesty, the King of England. 

The Governor- General does not interfere with the policy of the 
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ministers or its execution. The Duke of Argyll, who was the 
Governor- General of the Dominion from 1878 to 1883, 
Uke^a** ceased to attend the cabinet meetings and all his 

uoSliki'ng successors have followed the precedent set up by him 
The Governor-General stands above all parties. His 
attitude on all political qne.stions is absohitelv non-partisan He 
appoints that group ot party leadens as ministers who can 
command a majority in the Canadian Hou.se of Commons. The 
freedom of the Governor-General to express publicly on any 
question of conteinporarv polities or economics is much 
circumscribed 

The Governor-General has ceased to perform the ambassadorial 
functions since IU‘26. The agency functions which he used to 
carry out till 1928, have been transferred to the High 
Commissioner. In theory, he can summon, prorogue 
Gcniraf’'" dissolve Parliament, but in practice he exercises 

these functions on the advice of the ministry. The 
Governor-General-in-Council appoints Lieutenant-Governors of the 
provinces. The responsibility of disallowing acts passed by the 
provincial legislatures rests also with the same authority. The 
aggrieved minorities under section 93 — the separate-schools section 
— may make their appeals for remedial measures to it In India 
the Governor-General in the Centre or the Governor m the 
Province is alone responsible for the protection of minorities, 
and he can disregard the advice of the ministers in this respect. 


The term 'Councir m Canada means the Privy Council. Members 
of the Cabinet are sworn as Privy Councillors. A man 
Coundi'^ who IS once appointed as Privy Councillor, retains the 
membership for life. But the Privy Council never 
meets as a body ; its work is performed by the Cabinet. 


V. The Cabinet 

Though the Governor-General and the Privy Council constitute 
the formal executive, the political executive is the cabinet, which 
Mmistrv usually coiuposed of the First Minister and 18 other 
Cabinet ministers. These ministers aie • (I) Secretary of State 
“ for external affairs ; (2) President of the king’s Privy 

Council for Canada ; i3i Munster of Finance ; (4) Minister of 

Trade and Commerce : (5i Minister of Public Works , (6) 
Minister of Eailways and Canals : (7) Minister of Marine and 
Fisheries and of Naval Defence ; (8) Minister of the Interior ; 
(9) Minister of unmigration and colonization : (10) Minister of 
Militia and Defence , (II) Minister of Agriculture , (12) Minister 
of Chistoms ; (13) Minister of Inland Revenues, (14) Minister 
of Justice ; (15) Postmaster-General ; (16) Minister of Labour ; 
(17) Secretary of State ; (18) Minister of Mines ; The post of 
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the Attorney- General is usually held by the Minister of Justice. 
The Solicitor-General, Parliamentary Secretaries of the department 
of External Affairs and of Militia and of Defence are of the Ministry 
but not of the Cabinet. 

After a general election or a serious defeat of the ministry in 
the House of Commons, the Governor- General sends for the leader 
of the party commanding a majority or the leader of the opposi- 
tion and charges him with the formation of the new cabinet. 
He accepts the recommendations made by the leader so charged. 
But as in the provinces of India, so in Canada the Prime 
Minister has a difficult and delicate task in selecting 
his colleagues. He must so select his colleagues as to cXnet is 
give proper representation to (1) French Canada ; 

(2) to the Homan Catholic population of the Dominion 
that is not French ; (3) to the other eight provinces ; (4) and 
to the English-speaking population of Quebec. Three cabinet 
ministers are usually taken from French Canada, three from 
Ontario, at least one from each of the provinces of Nova Scotia, 
New Brunswick, Manitoba, Saskatchewan, Alberta and British 
Columbia. The Premier also summons to his cabinet men who 
are Premiers of provincial governments or leaders of the opposition 
m provincial legislatures. These persons get themselves elected 
to the House of Commons to the seats which are vacated by 
members who look to promotion to the Senate or to a 
government post. The Premier, however, is not required by 
convention to assign any ministerial office to the senators. 
But he has to consider the claims of the financial interests 
of Montreal and Toronto. These cities exercise much influence 
m the selection of the Minister of finance. 

The first Minister, who usually holds the post of Secretary 
of State for external affairs, draws 12,000 dollars, the other 
ministers receive 7000 dollars, and the two Parlia- 
mentary Secretaries get 5000 dollars as salary per year. 

Ministers without portfolio do not draw any salary. ^ 

The ministers are jointly responsible to the legislature. A 
minister who cannot agree to any decision arrived at by his 
colleagues resigns. With the permission of the 
Governor-General, which is never refused, he can ex- ?esponsi-^ 
plain in Parliament the reasons for his resignation 
and the Premier gives a suitable reply ; till recently every 
member of the Cabinet, who belonged to the House of Commons, 
in accepting an office to which a salary is attached, had to seek 
re-election. But this law has now been repealed. The Cabinet 
exercises as much control over legislation as does its British 
prototype. The rigidity of party discipline contribute to the 
supremacy of the Cabinet 
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VI. The House of Commons 

The Dominion Legislature consists of two chambers, namely, 
the House of Commons and the Senate. The House of 
Commons is elected by the people for five years, 
ura ion soonei' dissolved The Governor-General can 

dissolve a parliament at any time if his ministers ask for it, 
or if he thinks that a crisis has arisen and there should be 
a general appeal to the constituencies. But the Governor- 
General seldom exercises the prerogative of dissolution. He 
dissolves parliament usually on the advice of the Cabinet. 

The House of Commons consists of about 245 members. 
The Constitution Act of 1867 lays down that Quebec 
shall have the fi:xed number of 65 members and that 
there shall be assigned to each of the other provinces 
such a number of members as will bear the same proportion to 
the number of its population (ascertained at such census) as the 
number 65 bears to the number of the population of Quebec 
(so ascertained). As Ontario is the most populous province, it 
sends 82 members. 

The Dominion Act of 1920 awards the franchise to every 
male and female British subject, aged 21 and over, resident m 
p Canada tor a year and in the constituency for two 

ranc ise u^LQ^ths. A Bi’itish Indian, Japanese and Chinese 
can not enjoy franchise if he or she is a naturalised subject in 
British Columbia. Judges appointed by the Governor-General, 
the chief electoral officer of the district, Election clerks, persons 
disfranchised for taking recourse to corrupt and illegal practices, 
lunatics, inmates of public charitable institutions, criminal priso- 
ners, and persons disqualified m provincial election on racial 
grounds are not allowed to exercise franchise. 

Twenty members, including the Speaker form the Quorum. 
The Speaker is elected m the first meeting of the House of 
Quorum Comiuons after a general election The election of 
the Speaker must be approved by the Crown. In 
Speaker England, the Speaker once elected, continues to be 
re-elected term after term till he becomes infirm But in Canada 
the convention has grown up that the Speaker should be elected 
alternately from among the English-speaking and the French- 
speaking members. The office of the Leader of the Opposition 
is formally recognized and he draws a salary. 

Any British subject may be a candidate m an election for a 
Quaiifica- House of Commons. Residence in the cons- 

TO^mbers titueucj" from which one seeks election is not neces- 
sary. But government contractors and members of 
provincial legislatures are ineligible. The Canadian House of 
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Commons contains merchants, manufacturers, farmers, a few 
labour men, doctors and lawyers; professors seldom seek elec- 
tion. Many persons become members of Parliament with 
a view to secure a Judgeship, a Commissionership, or some other 
permanent and remunerative job. Members can address the 
House either in English or m French. 

At the opening of a session a speech, foreshadowing the legis- 
lation that is to be introduced during the session and describing 
the material conditions m the Dominion, is addressed an 

to the members of Parliament. The speech comes 
before the House of Commons on a motion made from goveraor- 
the government benches. One of the promising young 
men of the Government moves that “an address be presented to 
His Excellency, the Governor-General, offering the thanks of this 
House to His Excellency for the gracious speech which he has 
been pleased to make to both Houses of Parliament.” After the 
motion has been seconded, the leader of the OiDposition offers a 
general criticism of the policies of the government. The Premier 
gives suitable reply to it All the leaders on the two front 
benches, as well as the back-benchers take part in the debate. 

Bills imposing any charge on the people of the Dominion or 
making any grant for the services of the Crown must originafie 
m the House of Commons The rule of Procedure 
lays down that “all aids and supplies granted to His 
Majesty by the Parliament of Canada are the sole gift MonVy^iliiis 
of the House of Commons ; and all bills for granting 
such aids and supplies ought to begin with the House, as it is 
the undoubted right of the House to direct, limit, and appoint in 
all such bills, the ends, purposes, considerations, conditions, 
limitations, and qualifications of such grants, which are not 
alterable by the Senate.” Money Bills must be introduced by 
the ministry ; private members cannot introduce bills of this 
description. 


VII. The Senate 

The members of the Senate are nominated for life by summons 
of the Governor- General under the Great Seal of Canada. The 
Senate consists of 96 senators, — ^namely, 24 ^ from composition 
Ontario, 24 from Quebec, 10 from Nova Scotia, 10 
from New Brunswick, 4 from Prince Edward Island, 
6 from Manitoba, 6 from British Columbia, 6 from Alberta and 
6 from Saskatchewan. Each Senator must be at least 30 years 
of age, a born or naturalized British subject, and must reside in 
and be possessed of property, real or personal to the value of 
4000 dollars within the province for which he is appointed. 
Marriot rightly observes that the Canadian Senate has never 
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possessed either the glamour of an aristocratic and hereditary 
chamber or the strength of an elected assembly, or the 
utility of a senate representing the federal as opposed to the 
national idea. The provinces are not equally represented m it, nor 
is the mode of appointment calculated to secure the selection of men 
who would champion provincial rights Nomination to the Senate 
goes to those who contribute handsomely to the Party funds 
or to the businessmen who are expected to secure special 
legislation for the benefit of great corporations. “Prom the first,” 
writes Wrong, “appointments to the Senate came under the 
full control of the mechanism of the party The security of the 
position for life, and the freedom from the labours of 
thepSTty*^ an election, have made a Senatorship a desirable crown 
of party service ; and to this use the office has been 

put Men who have given long service in the House of 

Commons, sometimes claim a Senatorship for their declining 
years. Other claims are from those who have given similar service 
in the party organization, or it may have contributed liberally 
to the party funds. No government. Liberal or Conservative, has 
made any serious effort to save the post of senator as a reward for 
any other kind of public service, and in the present condition of 
public thought it would be quixotic to expect that anything but 
party interests should be considered.” 

Quarrels between the two Chambers are not common. On rare 
occasions a political party, defeated at a general election, has used 
Deadlocks strength in the Senate to harass and thwart a 
new government. The Senate is more powerful than 
any other nominated second chamber, because there is a limit to 
the number of its members. Discussion over bills between the two 
Houses is carried on by message and not by conference. 

The Senate can not claim, either by law or by convention, a 
fixed or any considerable number of seats in the Cabinet. There have 
been Cabinets of which no member was of the Senate. Generally 
one or two members of the Cabinet are taken from the Senate. 

The Senate does not play any very important part in legislation. 
Government bills usually originate in the House of Commons j 
Part played private members’ bills and bills for divorce are 

introduced in the Senate. It has already been 
stated that finance bills cannot originate in the Senate. 
The Senate only gives formal confirmation to tariff bills which 
are sent to it from the House of Commons In the period between 
1922 and 1930 when the Senate consisted of a Conservative 
majority, it asserted the right to amend or reject money bills. The 
Senate was formed originally with the idea of providing a sort of 
judicial tribunal supervising and reviewing the legislation of the 
Commons. These expectations have not been fulfilled. 
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VIII. The Judiciary 

There is a Supreme Court m Ottawa, having appellate, civil and 
criminal jurisdiction m and throughout Canada. The Supreme 
Court, however, does not possess any power of mterpre- different 
ting the constitution. This work is still being done by 
the J udicial Committee of the British Privy Council. 

There are five puisne judges and one chief justice of the Supreme 
Court Each province has a superior court and most of the 
provinces have county courts with limited jurisdiction. All the 
judges m these courts are appointed by the Governor-Greneral on 
the advice of the ministry. The judges hold office for life on good 
behaviour, and thus their independence is secured. 

Canada voluntarily accepts the Judicial Committee of the Privy 
Council as the final court of appeal. The French Canadians regard 
the Privy Council as a special guardian of minority 
rights. If a litigant prefers to appeal from a provincial jurisdiction 
decision to the Supreme Court and not to the Judicial councu"''^ 
Committee of the Privy Council, permission is normally 
refused to carry the case from the Supreme Court to the Privy 
Council again Dr Keith observes that, “even in Canada doubt 
has been widely felt regarding the desirability of the appeal in 
cases where no constitutional issue is involved. It is, m fact, 
impossible to justify the delay and expense involved in taking to 
the Privy Council cases turning merely on private law.” 

IX. Provincial Government 

The nine provinces have each a separate Parliament and 
administration, with a Lieutenant-Governor appointed by the 
Governor- General The Lieutenant-Governors are 
responsible to the Governor-General, who fixes their covemoK 
salary and who can also remove them from office. 

But a Lieutenant-Governor appointed after the commencement 
of the first session of the Parliament of Canada is not removable 
within five years from his appointment except for a cause assigned, 
which IS to be communicated to him m WTriting within one month 
after the order of his removal is made, and is to be communicated 
by message to the Senate and to the House of Commons within 
one week thereafter if the Parliament is then sitting, otherwise 
within one week after the commencement of the next session of 
the Parliament. Two Lieutenant-Governors have been removed 
from office by the Dominion Government The Lieutenant- 
Governor has to act according to the advice of the provincial 
ministry. 

As m the six of the eleven provinces in India the legislature is 
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bicameral, so in Canada two out of the nine provinces have got 

Legislature legislature. These two provinces are 

egis ature Nova Scotia. The upper chamber is called 

Legislative Council. The members of the Legislative 
Councils are appointed nominally by the Lieutenant-Governor, 
but in reality the provincial Premier nominates them. There are 
twenty-four members in each of the two Legislative Councils. 
The provincial Legislative Assemblies consist of different number 
of members varying from 90 in Quebec and Ontario to 48 m 
British Columbia. The relation of the Cabinet to the Legislature is 
simihar to that prevailing in the Dominion Government. 

At first the Dominion Government used to exercise the power of 
disallowing laws passed by provincial legislatures rather frequently. 

But the older provinces carried their cases to the 
Pro^^nces Judicial Committee of the Privy Council, which over- 
threw the decision of the Dominion Government in 
several cases. Now-a-days the Dominion Government seldom 
exercises the power of disallowance. 

X. The problem of Federal Finance in Canada 

The problem of federal finance has become most acute on 
account of the depression and the enormous rise in the expenditure 
Deficit social services. The social welfare expenses of 

financing pL’ovinces and municipalities more than doubled between 
in provinces and 1921, and doubled again between 1921 and 
1980. AVith a parallel rise taking place m the costs of education, 
the provinces were already finding it difficult to raise themecessary 
revenues even before the beginning of the depression of 1929-85. 
When the depression broke, conditions became chaotic m even 
the strongest provinces. The Dominion, in order to keep the 
provinces from going bankrupt, was obliged to rescue them by 
grants representing a proportion of the provincial costs, and 
by loans for general purposes where these were necessary. 
Deficit financing by provinces on an unparalleled scale became 
the order of the day : revenues were deflected from the ordinary 
purposes of government to relief : and business was taxed heavily. 

The provinces clamomied for grants from ^he ampler revenue 
sources of the Dominion. Some provinces suggested that the 
percentage relationship between the subsidies giving to 
protTnees pi’ovinces iu 1867 and the total revenue of the 

Dominion should be maintained. Some put forward a 
claim for sharing the customs revenue of the Dominion. Other 
provinces demanded that the Dominion should abandon to the 
provinces certain taxes, such as that on incomes Two alternative 
courses seemed to have been open to the Dominion — either re- 
' allocation of sources of revenue on a uniform basis among the 
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provinces or the transfer of functions from the provinces to the 
Dominion Both these courses, however, are unacceptable 
Adoption of the first course would vastly increase the existing 
inequalities between the provinces. Provinces with aggregations 
of surplus taxable income would have their revenues adequate to 
cover their social, educational and developmental responsibilities. 
The adoption of the second course would involve a degree of 
centralization destructive of the Canadian Pederal system. 

To consider these problems in all their bearings and to suggest 
remedies, a Eoyal Commission on Dominion-Provincial Dela- 
tions was appointed on August 14, 1987 The 

Commission made extensive enquiries for two years and 
a half and published its report in 1940. The Commis- 
sion was asked to “express wliat in their opinion, 
subject to the retention of the distribution of legislative powers, 
essential to a proper carrying out of the federal system in har- 
mony with national needs and the promotion of national unity, 
will best effect a balanced relationship between the financial 
powers and the obligations and functions of each governing body, 
and conduce to a more efficient, independent and economical 
discharge of governmental responsibilities m Canada.” The 
Commissioners were specially charged “to examine the constitu- 
tional allocation of revenue sources and governmental burdens 
to the Dominion and provincial governments, the past results 
of such allocation and its suitability to present conditions and 
the conditions that are likely to prevail m the future.” 

The Commission recommends that unemployment aid should 
be a Dominion function. It holds that since the economic 
structure of the country is now' fundamentally national 
as far as opportunities for employment are concerned, ^ 

it cannot be compartmentalized for the pm-pose of 
meeting unemployment needs. Conditions which produce un- 
employment are in no way local they he in national and inter- 
national trade cycles, and to some extent in climatic cycles. 
Therefore, burdens do not fall wdth equal incidence on the 
different provinces ; and attempts by the provinces to cope with 
them' through Dominion grants-m-aid are held to be “a mockery 
of responsibility in public finance ” “It is fundamental to our 
recommendations”, says the Beport, “that the residual respon- 
sibility for social welfare functions should remain with the 
provinces and that Dominion functions should be deemed excep- 
tions to the general rule of provincial responsibility.” 

The Commission suggests two plans with a view to effect a 
balanced relationship between the financial powers and obli- 
gations and functions of each governing body. The first Plan 
IS the real plan ; whereas the second one is only a make shift 
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by which matters would remain as they are excepting that the 
Dominion Government would assume the costs of unemployment 
relief and would grant subsidies to three provinces. Under the 
first Plan, “the Pederal Government takes over the entire debt 
of each province (or 40 per cent of the combined provincial and 
municipal debt), it assumes full liability for the non-interest 
bearing debt and administers the balance, subject to the annual 
payment by the province of a sum equal to the annual interest 
received by it from these sources ; it accepts complete respon- 
sibility for the relief and care of the imemployed employables, 
leaving poor relief, in the proper sense of that term, to the 
provinces (including the municipalities) ; it replaces the present 
subsidies to the provinces by National Adjustment Grants to 
enable a provincial government to balance its budget, after 
maintaining its social service at an average standard, provided it 
is established that its rate of taxation conforms to an average 
Dominion level. Future borrowings by provinces are to be 
made on their own credit or through the Finance Commission 
on terms.” The Provinces are asked to withdraw from certain 
fields of taxation which the Commission define's as national in 
character. These include taxes on inheritances, incomes and 
corporations, though the Dominion Government is required to 
transfer certain percentages of collection to the provinces. The 
Commission also recommends the setting up of a permanent 
body of experts called the Finance Commission, which will re- 
examine the amount of subsidies by the provinces every five 
years. The public opinion in each province is to be left free 
to apply the subsidy according to the needs of the province. “If 
the Commission’s recommendations are put into effect,” observes 
F. W. Dafoe, “the x^i-dncipal taxing powers will be returned to 
the hands of the Federal Government ; the Dominion’s grants 
to the provinces wiU again be based on fiscal need , the provinces 
will once more be assured of revenues adequate for their essential 
needs without unbalancing the budget ; and the main burden 
of the country’s finances will again rest upon the Dominion.” 
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1. The Country and its Constitution 

The Commonwealth of Australia, consisting of six colonies 
of New South Wales, Victoria, Queensland, South Australia, 
Western Australia and Tasmania, was proclaimed on January 
1, 1901. The administration of Papua was transferred 
to the Commonwealth in 1906 and the Antarctic terri- pam^ofthe 
tories have been placed under it in 1933. Australia is SeSth°“' 
a big country, consisting of nearly 30 lakh square miles ; 
but it is very sparsely populated. There are only 223 persons per 100 
square miles and the total population is only six and a half 
million. Geographically the Australian communities consist of 
two entities : — (1) a continental mass m the east and south- 
east, containing a very wide range of resources and (2) the insular 
areas of Tasmania and Western Australia, which have to depend 
on production of agricultural commodities. The two areas are 
separated from each other by an and region. 

The motive which impelled the leaders of Australian commu- 
nities to form a federation was to “achieve increased national 
honour and added national dignity.” Asquith 
welcomed the establishment of the Commonwealth in ^deiltion^ 
the House of Commons as “A whole which we 
believe is destined to be greater than the sum of its component 
parts, and which, without draining them of any of their life, will 
give to them in their corporate unity, a freedom of development, 
a scale of interests, a dignity of stature, which, alone and sepa- 
rated, they could never command.” It was urged that the 
federation would provide effective defence of Australia, adequate 
protection against the immigration of coloured people, safeguard 
Australian interests in the Pacific, and promote trade and indus- 
tries by removing the customs barriers between the colonies. 

The leaders of the six colonies desired to set up a new political 
community, organized in the mam on the British model, with a 
bicameral Parliament, responsible government on the comparison 
cabinet system, and a Supreme Court of Appeal to 
interpret the new constitution, and to take the place m Constitu- 
Austraha of the Privy Council. They have succeeded 
in their task to a remarkable degree There are, of course, a few 
points of difference between the English Constitution and the 
Constitution of the Commonwealth of Australia. The English 
Constitution is largely an unwritten one, while the Constitution of 
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the Commonwealth is a written one. The former is unitary in 
character and the latter is fedeial by nature. The English Consti- 
tution IS flexible and the Australian Constitution is rigid by nature. 

The Constitution of the Commonwealth can be altered 
by the Commonwealth Parliament by absolute majorities 
and liy a referendum at which the alteration must be 
approved by a majority of voters and a majority of 
States No alteration, however, can be made dimmish- 
proportionate representation of any state m 
either house of Parliament or the minimum number of 
representatives of a state m the House of Eepresentatives or 
increasing, diminishing or otherwise altering the limits of the 
state, unless the majority of the electors voting in the State 
approve the proposed law. Efforts to introduce great changes in 
the relation of the States and the Commonwealth by referendum 
have usually been defeated at the polls. No less than twelve 
proposals were negatived, in four different appeals to the country, 
between 1911 and 19*26 In 1929 a very important change, 
however, has been introduced by the insertion of Section 106A 
into the Constitution. This Section empowers the Commonwealth 
to make agreements with the States with respect to state debts, 
including the taking-over and conversion thereof, and including 
future public borrowing, both by Commonwealth and States. It 
empowers the Commonwealth Parliament to make laws for the 
carrying out by the parties thereto of any such agreement ; and - it 
makes such agreements binding on the parties, when validated by 
the relevant Parliaments, notwithstanding anything contained in 
Commonwealth or State constitutions or in any Commonwealth or 
State law, until altered by agreement between the parties thereto. 

The question of a revision of the Constitution involving imperial 
legislation is still unsolved. When Western Australia demanded 
the right of secession m 1934-35, the Joint Committee of the 
Imperial Parliament reported against even receiving the petition. 

The life of the Commonwealth Parliament is limited to three 
Other points Only RS against the five years’ duration of the 

wi^h^n^giilh Parliament. The Speaker of the British 

Constitu- * House of Commons does not identify himself with 
any iiarty ; but the same aloofness of the Speaker is 
not noticeable in the Commonwealth. 

II. The Executive 

The Executive power, vested in the King, is nominally exercised 
The Governor-General, who is appointed by the King 

Goveraor- on the advice of the Commonwealth Government. He 
IS thus a nominee of the Government m office The 
Governor- General’s functions have been reduced almost to those 



THE COMMOH WEALTH PAELIAMENT 


426 


of a “rubber stamp” and his connection with tlie political side 
of Government has become purely formal. He must be guided in 
his attitude towards ministers by the same principles as that of 
the British King towards his cabinet. 

The real executive authority is exercised by the Cabinet, which 
consists of the Prime Minister and ten other ministers. The 
Prime Minister at present holds the portfolios of the 
Minister of Information and Minister for the co- cabinet 
ordination of Defence The other members of the 
Cabinet are (1) the Minister 'for the Navy and Minister for 
Commerce ; (2) Postmaster-General and Minister of Health ; 
(3) Minister for External Affairs and Industry ; (4) Minister for 
the Army ; (6) Minister for Air ; (6) Minister for the Interior ; 

1 (.7) Treasurer , (8) Minister for Trade and Customs ; (9) Vice- 
President of Executive Council ; (10) Attorney-General. 

A Minister must be either a member of the Federal Parliament 
or must get himself elected to it within three months of 
his appointment. The Prime Minister receives a salary 
of A*4000 per annum. The salary of other Ministers is salary of 
not at all high, as the total amount of the Cabinet 
Fund, divided among them all, is only 416939 per year. 

The Prime Minister selects his own colleagues ; but m the 
Labour Party the practice has developed of giving the 
caucus, and not the Prime Minister, the right to choose of the““ 
Ministers. This practice has given rise to the problem 
of divide! loyalties. 

The cabinet system m Australia is as much criticised as it is 
in England. Some critics assert that the Cabinet is extraordinarily 
^Vacillating and dilatory. King O’ Malley asserted that problems 
Ministers were supposed to be “rubber stamps” in regarding 
the hands of officials. It has also been argued that the tion of the 
Cabinet “is little more than a meeting of departmental 
chiefs, content to approve what permanent officials insist must 
be done, thereby enslaving both Cabinet and Parliament in the 
grip of a powerful and highly efficient bureaucracy.” Political 
thinkers m Australia want a machinery for the working of the 
Cabinet system which will, at one and the same time, provide the 
conservative influence of the official and the vigorous detachment 
of the energetic Prime Minister 

III. The Commonwealth Parliament 

Legislative power is vested in a Federal Parliament consisting 
of a Senate and a House of Eepresentatives. There 
must be a session of Parliament at least once every yea*r. housm° 
The Senate consists of 36 senators, six being elected from 
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each of the six original states. The term of a member 
of senate is six years, hnt as a rule the Senate is renewed to the 
extent of one-half every three years. Each state is a single 
electorate for voting purposes The franchise for the senate is 
the same as in the House of Eepresentatives. 

The House of Eepresentatives consists, as nearly as may be, 
of twice as many members as there are senators, the number 
Composi- chosen in the several States being m proportion to 
HonojE the population as shown by the latest census. The present 
Represen- number of members is 76. The House continues for 
tatives three years from the date of its first meeting, unless 
sooner dissolved. A voter must be either a natural born subject 
of the king, or have been for five years a naturalised subject under 
a law of the United Kingdom or of a State of the Commonwealth. 
Universal adult (male and female) suffrage has been established 
in the Commonwealth. 

The Senate can not originate or amend money bills. Dis- 
agreement between the two Houses may result in dissolution of 
the Senate ; if the disagreement continues even after 
ScMte meeting of the newly elected Senate, a joint sitting 

of the two Houses is held. The strength of the 
Upper Chamber being half of that of the House of Eepresen- 
tatives, the opinion of the latter is bound to prevail The 
position of the Senate is, thus, very much inferior to that of the 
House of Eepresentatives. 

IV. Judiciary 

The judicial power of the Commonwealth is vested in a federal 
Supreme Court, called the High Court of Australia. It consists 
of a Chief Justice and five Justices, appointed by the 
S^Au^traha Governor-General in Council. The Judges hold office 
during good behaviour. The High Court has original 
jurisdiction in all matters arising under treaties, between States 
of the Commonwealth, or affecting representatives of other 
countries, as well as in other matters as empowered by the 
Parliament. It may also hear and determine appeals from 
Judgements of its own Justices exercising original jurisdiction, 
and from Judgements of any other Federal Court, or of the 
Supreme Court of any State As a rule no appeal lies to the 
Privy Council from the decision of the High Court regarding the 
limits inter se of the constitutional powers of the Commonwealth 
and those of any State or States or regarding the limits inte^’ se 
of the constitutional powers of any two or more States. 

High Court certifies that the case should 
be determined by the King in Council, then appeal 
may be made to the Privy Council. But the High Court on 
prmciple refuses such certificates. 
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V. Relation between the Commonwealth and the States 

The Commonwealth of Australia has followed the model of 
the U S. A. m the distribution of powers between the Federal 
Government and the States. The States did not 
give up their full right to legislate at Federation 
They gave to the Commonwealth certain specific and 
well-defined powers, reserving for themselves the 
residue of the powers then remaining. The Governors of the 
States are appointed by the Imperial Government and they are 
in no sense subordinate to the Governor-General. The 
Commonwealth Government can not disallow the laws passed 
by the State legislatures. But when the Commonwealth 
exercises its power over subjects of concurrent jurisdiction, the 
States must obey the Federal Government. ' 

The Commonwealth has powers over commerce, shipping, 
finance, banking, currency, etc. defence, external affairs, 
postal, telegraph and like services, census and statistics, 
weights and measures, copyright, railways, conciliation 
and arbitration in industrial disputes extending beyond the 
limits of any one State. 

The States have got equality of status m the Commonwealth. 
The equality of representation in the Senate is a recog- 
nition of this equality. Moreover, the Commonwealth 
IS prohibited from granting any preferential treatment 
to any state by any law regarding revenue, trade or commerce. 

At the time of the inauguration of the federation it was 
provided that the Customs and Excise, the two chief sources of 
revenue of the States, should be taken over by the 
Commonwealth, which was to return to the States, 
sums not less than three-quarters of the revenue weSthTn’d 
derived from these sources, during the first ten years. 

In 1910, the Commonwealth Parliament passed the Surplus 
Revenue Act, which provided for a payment to the States of 
25 shillings per head of population in lieu of the three-quarters 
of the revenue from Customs and Excise. This also was found 
unsatisfactory. In 1927, the inclusion of Section 105A in 
the constitution empowered the Commonwealth to make agree- 
ments with the States with respect to the public debts of the 
States, including . (a) the taking over' of such debts by the 
Commonwealth , (b) their management ; (c) the payment of 

interest and the provision and management of sinking funds 
in respect of them ; (d) their consolidation, renewal, conversion 
and redemption ; (e) the indemnification of the Commonwealth 
by the States in respect of debts taken over by the Common- 
wealth ; (f) borrowing by Governments. 
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According to this Section the Financial Agreement Validation 
Act of 1929 was passed. The Agreement provides ; (a) “That 
there shall be a Loan Council, consisting of one representative of 
the Commonwealth Government and one representative of each 
State, the Commonwealth representative having two votes and 
a casting vote and each State representative one vote, (b) That 
the Commonwealth and each State is to submit to the Loan 
Council from time to time a loan programme for each hnancial 
year ; and that the Loan Council is to decide how much of the 
total amount can be borrowed at reasonable rates and conditions, 
and may, by unanimous decision, allocate that sum amongst the 
various Governments, or, in default of such an unanimous decision, 
the sum available is to be apportioned between the Governments 
according to the formula prescribed in the Agreement (,c) That 
the Commonwealth takes over the gross public debts of the 
States existing on the dOth June, 1927, and the amounts 
borrowed since then ; and undertake as between itself and the 
States all liabilities of the States to the bond-holders, (d) 
That the Commonwealth will continue to allow to each State 
the amounts of the per capita contributions which were 
being made in 1927 towards State revenues, and that such 
contributions will be credited against the interest payable on 
the State debts taken over by the Commonwealth ; that the 
Commonwealth will make certain contributions towards the 
sinking funds in respect of those State debts ; and that the 
States will pay to the Commonwealth the balance of interest 
and sinking fund payments required after crediting the 
Commonwealth contributions, (e) That as a general rule, 
all future borrowings, whether for the Commonwealth or the 
States, are to be arranged by the Commonwealth under the 
direction of the Loan Council, are to be covered by the issue 
of Commonw^ealth securities, are to be subject to maximum 
limits as to interest, brokerage, discounts and other charges 
fixed by the Loan Council, and are to be restricted in amount 
in each year to the amounts which the Loan Council deter- 
mines to be available at reasonable rates.” 

VI. Party system in Australia 

The Labour Party is the most highly organised political party 
in the Commonw'ealth In 1905, the Party adopted as its objectives 
(a) “The cultivation of an Australian sentiment, based upon the 
maintenance of racial purity and the development m Australia 
of an enlightened and self-reliant community ; (b) The seeming 
of the fnll results of their industry to all producers by the collec- 
tive ownership of monopolies, and the extension of the indus- 
trial and economic functions of the State and municipality.” 
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But the Labour Party ]iad always been divided within itself, 
because it gathered into its ranks a number of conflicting groups 
of people, such as tariff reformers, land nationalizers, small 
farmers, socialists and internationalists 

At the commencement of the Federation there were three 
parties — the Free-traders, Protectionists and a small group of 
Labour men In 1909, the Free-traders and Protectionists 
joined hands and formed the Liberal Party. In 1917, members 
of the Liberal Party coalesced with those members of the 
Labour Party, who were m favour of conscription and formed 
the National Party. “From the very nature,” says Mr D. P. 
Hall, “of the composition of the present party opposed to the 
official Labour Party, there have been continually two conflic- 
ting sections, the old Liberals, who naturally leaned towards the 
doctrine of Laissez-faire, and the development of private enter- 
prise, and the old Labour men who had been brought up in the 
opposite school, and had never shed their beliefs in the need for 
State ownership or State control of private ownership.” 



CHAPTER XXVIII 


CONSTITUTION OF THE UNION OF SOUTH AFRICA 

I. The Consti+u+ion 

The Union of South Africa is constituted under the South 
African Act 1909, passed by the British Parliament. Under the 
Component self-govemiug colonies of the 

^artsofthe Gape of Good Hope, Natal, the Transvaal and the 
Orange River Colony (called the Orange Free State) 
were united on Alay 31, 1910, in a legislative union under one 
Government. The total area of the Union is 472550 square 
miles and it has 19 lakhs of European and 65 lakhs of non- 
European population. 

The Union Parliament is competent to change the constitution, 
though the South African Act, 1909, imposed certain restrictions 
Amendment constitutional changes These restrictions have he- 
ofthe come mostly obsolete. The Union Parliament being 
constitution longer subject to -the restrictions of the Colonial 
Laws Validity Act, has got as much right to change the consti- 
tution of the Union by simple legislative procedure, as the 
British Parliament has in the case of changing the constitution 
of Great Britain. 

In 1984, the Union Parliament passed an Act called the 
Status of Union Act, 1934, by which among other 
Uni^nAct chauges the Statute of Westminster has been imple- 
mented for the Union, The most important provi- 
sion of the Act is in Section 4, which provides that “the 
Executive Government of the Union in regard to any aspect of 
its domestic or external affairs is vested in the King, acting 
Right to advice of his Ministers of State for the Union 

secede from and mav be administered by his Majesty in person or 
e mpirc ^ Govemoi'- General as his representative.” After 
the passing of the Act, General Hartzog declared that South 
Africa was so free and independent that she could select the 
King of the Belgians as her King The implication of the 
clause lies in the fact that it takes away all check on the powers 
of the Ministry which has the support of Parliament for the time 
being. The Ministry can, under the Status of Union Act, (1) 
“sweep away the Cape Franchise which under the Status measure 
ceases to be effectively safeguarded m any way ; (2) abolish the 
provinces, (3) extend the duration of Parliament, thus depriving 
the electorate of the power of control of its representatives ; and 
(4) declare the secession of the Union from the Empire.” 
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(Dr. Keith’s letter in the Natal Mercury, 16th April 1934). Dr. 
Keith further observes that “no such unfettered authority exists 
m any part of the Commonwealth and the new constitution 
thus differs essentially from the British Constitution.” But it 
may be pointed out that fundamental principles of the British 
Constitution may be changed by a ministry, having a stable 
ma3ority in the House of Commons. For the king’s veto power 
has fallen into disuse and the Parliament Act of 1911 has made 
the opposition of the House of Lords ineffective in case a reform 
IS persistently demanded by the House of Commons. 

The Status of Union Act has brought about a fundamental 
distinction between the position of Canada and Australia on the 
one hand and the Union of South Africa on the other. The 
former Dominions have no legal power to declare neutrality or 
secession, whereas the Union has the legal power now. 

If Britain is at war Canada and Australia are also at the Umon^ 
war i;pso facto. The Union, however, can declare 
neutrality and may sell goods to the nation with whom 
Great Britain is at war. Such a declaration of neutrality might 
prove most damaging to British schemes of naval operations, 
for the British Fleet cannot use Simonstown as a base without 
violation of that neutrality. On the declaration of the present 
War (1939), General Hartzog advocated a policy of neutrality ; 
but he was outvoted in the legislature and resigned. The Union 
has declared war against Germany, thus making common cause 
with Great Britain. 

il. Relation between the Union and the Provinces 

The Union of South Africa differs fundamentally from the 
federal arrangements of Canada. The provinces of Canada enjoy 
considerable power free from the interference of the Dominion 
Government. But the provinces of the Union are entirely subject 
to the Union Government. The cause of this differ- 
ence in the status of the provinces of the two Domi- government 
nions IS that there is federalism in Canada, but unitary 
Government m the Union of South Africa. The 
Governor-General in Council of the Union appoints an Adminis- 
trator who is the head of the provincial executive. The Adminis- 
trator exercises a definite control over provincial finance ; for no 
appropriation, whether of money raised by provincial taxation or 
of Union grants, can be made, save on his recommendation to 
the Council. The Administrator must act with a Committee of 
four persons appointed by proportional representation. He pre- 
sides over the meeting of the Committee These facts show that 
the provincial Administrator has real power, and is not a figure- 
head like the Lieutenant-Governor of a Canadian Province ; 
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but the A-dmmistrator is much more dependent on the Union 
G-overnment than the Lieutenant-Governor is on the Dominion 
Government. 

The Provinces of the Union have authority to deal with local 
matters such as provincial finance, primary education, charity, 
municipal institutions, local works, roads and bridges, 
uns^^iction game, and penalties for breaches 

Provinces respecting such subjects. The provinces may 

have also Jurisdiction in other matters which, m the opinion of 
the Union Government, are of merely local or private nature in 
the province, or in respect of which Parliament may delegate 
the power of legislation. 

The general power of direct taxation conceded to the Provinces 
in 1909 has been taken away in 1921. The provinces have 
been given the right to levy hospital and education 
fees, and licence fees for dog, sporting, motor, flower- 
picking and game licences. They -are also empowered 
to raise auction dues, taxes on vehicles, amusements, betting, 
personal income and company receipts on defined conditions, 
the ownership of immovable property and to 
from'fhl® impose licence dues on the right to import non- 
Union goods for sale. Besides these, the provinces 

Government ® i • t u tt ^ 

receive subsidies from the Union. 

On the passing of the Status of Union Act the provinces 
became anxious for their very existence. Hence, the Act of 
The resent amended m 1934 to provide that no altera- 

tion in provincial boundaries or abolition of any 
Provinces Qouncil 01 ’ abridgment of its power should be carried 
out except on the petition of the Council. But the Union 
Ministry was of opinion that this Act has no binding force 
except as an expression of what was considered desirable as a 
constitutional doctrine. 


111. The Union Executive 

The Status of Union Act has made the Governor- General 
a mere figure-head The Governor-General has, indeed, the 
right to dismiss Ministers, but such a right is meanmg- 
GcSr* ^ safeguard. He is a nominee of the Ministry, 

and Mr. De Valera has established in the Irish Pree 
State in 1932 the right of the Ministry to remove from office 
the Governor-General who is not desirable 

The Cabinet consists of eleven members besides the Prime 
Cabinet Minister. The Cabinet has powers and responsibilities 
equal to those of the British Cabinet. 
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IV. The Union Legislature 

The Union Parliament consists of the King, a Senate and 
a House of Assembly. The Senate consists of forty members, 
of whom 32 are elected (eight for each proYince) 
and eight are nominated by the G-overnor-General. 

Of these eight, four are selected mainly for their acquaintance 
with the reasonable wants and wishes of the non-European races. 
Each Senator must be a British subject of European descent, 
at least 30 years of age, qualified as a voter m one of the provinces 
and resident for five years within the Union Moreover, 
an elected senator must be a registered owner of property of 
the value of T500 clear. The provincial representatives in the 
Senate are elected by the members of the provincial Councils 
and the provincial representatives in the Senate are elected by the 
members of the provincial Councils and the provincial represen- 
tatives in the Assembly sitting together. The term of office of an 
elected senator is ten years , but the Senate may be dissolved 
within 120 days of the Assembly. Nominated senators vacate 
office on a change of Prime Minister. 

According to the redistribution scheme of 1934, the Assembly 
has 150 members, of whom 61 are elected ,by the Gape, 16 
by Natal, 57 by the Transvaal, and 1'6 by the Orange Free State. 
Suffrage has been conceded to females above 21 years 
of age m 1930. An Act of 1931 has extended 
the franchise to all males of European, or white 
extraction over the age of 21, thus removing the property and 
wage qualifications existing in the Cape and Natal provinces. 
In the Transvaal and Orange Free State non-Europeans have 
no vote ; in Natal the African natives and British Indians are 
debarred from voting, and in the Cape educational and property 
qualifications are required of non-Europeans. There must be 
a session of Parliament every year. Members of the Assembly 
are returned by single-member constituencies. The Assembly 
continues for five years from the date of its first meeting 
unless sooner dissolved. 

The Senate has no financial initiative, except as regards 
the imposition or appropriation of fines or penalties It rhay 
not amend any Bill so as to increase any proposed 
charges or burden on the people, nor any Bill so far the Senate 
as it imposes taxation, or appropriate revenue or 
moneys for the service of the Government. ^ It can re]^t 
measures which it cannot amend. If a Bill _ is passed in the 
Assembly in two successive sessions, and rejected twice by 
the Senate, the Governor-General may convene a joint sitting, 
when the Bill may be passed if approved by a majority ot 
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the total number of members of both Houses. If, however, 
Its weakness deals with the appropriation of revenue or 

ts wca ess public sei’vice, the joint sitting may 

be held in the same session as the rejection. The weakness and 
inferiority of the Senate is apparent from the fact that it has 
only 40 members, while the Assembly has 150 members and 
thus in a joint sitting the Senate will have very little influence. 

V. Judiciary 

The Union has a Supreme Court, which consists of an Appel- 
late Division with a chief justice and four judges of ( appeal. 
In each province there is a Provincial Division of the Supreme 
Court. The judges appointed since 1912 hold office 
tdl they attain the age of 70 years. No judge can be 
removed from office except by resolution of Parliament. 
The Common Law of the Union is the Eoman Dutch 
Law. The decisions of the Appellate Division of the Supreme 
Court are final save in so far as an appeal may be permitted by 
special leave to the King in Council. But the Judicial Committee 
does not encourage such appeals. 

VI. The Native problem in the Union 

The framework of African society has been shattered by 
the conquest of European peoples. The Bantus have a fine 
legacy of co-operative tribal traditions ; and the task of the 
Western settlers is to build anew the social structure of the 
natives on an assimilation of this legacy with the elements of 
western culture. The policy hitherto followed by 
Sv^^robiem the Uniou Government has been one of segregation 
in native Beserves. “What in its crudest form does 
this policy of segregation mean asked Jan Hofmeyr in his 
book, “South Africa” (Modern World Series, 1930). “Nothing 
more than the exclusion of the native from the white man’s 
life, save in so far as he is necessary for mimstration to the 
white man’s needs, the setting aside for his occupation of land 
so inadequate that dire necessity wiU drive him out to labour 
for the white man, the refusal to regard him as other than a 
means to an end, or effectively to discourage his development 
as an end in itself.” Such a policy is producing unrest among 
the natives. The problem may assume formidable dimensions 
in view of the fact that the interests of five million Bantu 
natives has been made subordinate to those of less than a third 
of that number of Europeans. 



CHAPTER XXIX 

THE CONSTITUTION OF EIRE (IRELAND) 

I. A Free Sovereign State 

The position of the Irish Free State within the British Empire 
was defined by the Treaty of December, 1921, Article I of the 
Treaty declared that “Ireland shall have the same constitutional 
status in the community of nations known as the 
British Empire, as the Dominion of Canada, the til*Free^ 
Commonwealth of Australia, Dominion of New 21 ea- 
land and the Union of South Africa, with a Parliament 
having powers to make laws for the peace, order, and good 
government of Ireland, and an executive responsible to that 
Parliament, and shall be styled and known as the Irish Free 
State.” The old Constitution of the Irish Free State asserted 
that the State forms part of the British Commonwealth of 
Nations. 

On June 14, 1937, a new Constitution was approved by the 
Irish Parliament and enacted by the people by means of a plebis- 
cite on July 1, 1937. The Constitution came into operation 
on December 29, 1937. The Constitution declares 
that Ireland is a sovereign, independent democratic ofrefer°ncc 
state. It affirms the inalienable, indefeasible and crown 
sovereign right of the Irish nation to choose its own 
form of government, to determine its relations with other nations 
and to develop its life, political, economic and cultural in 
accordance with its own genius and tradition. The significance 
of the omission of all reference to the British Crown in the 
Constitution is that the Government of the Eire will conclude 
treaties with foreign powers and make diplomatic appointments. 
It may remain neutral even when the British Government is at 
war with a foreign power. It has actually remained neutral 
up till now in the present War (May, 1941) The Irish 
Parliament alone is authorised to declare war, though the Irish 
Government may take measures to meet attack pending the 
assembling of the Parliament. The Government is further 
empowered to make treaties which do not involve a charge on 
public funds. 

The preamble to the new Constitution leaves no doubt as to 
the Sovereignty of the Irish State. It reads as follows ; “In the 
name of the most Holy Trinity from whom is all 
authority and to whom as our final end all actions both sovere^nty 
of men and states must be referred, we, the people of the 
Eire, humbly acknowledging all our obligations to our Divine 
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Lord Jesus Christ, who sustained our fathers through centuries 
of trial gratefully remembering their heroic and unremitting 
struggle to regain the rightful independence of nation and seeking 
to promote the common good with due observance of prudence, 
justice and charity, so that the dignity and freedom of the 
individual may be assured, true social order attained, the unity of 
our country restored, and concord established with other nations, 
do hereby adopt, enact and give to ourselves this constitution.’’ 

It should be noted that this is not a sudden move on the part of 
Be Valera, who has always advocated a complete break with 
England. He held that the British connection was fatal to the 
spirit of Ireland, because the Irish are Catholic and agricultural, 
whereas the English profess materialism and 
logical industrialism. The British subjects are aheady classed 

of as aliens in the Irish Free State, though they are 

relieved of the disabilities of aliens by order of the 
Executive Council. He refused to take the oath to the 
King, forced the resignation of the Governor- General and secured 
the appointment of a retired village grocer in his stead. In 
December 1936, on Edward VIII’s abdication he showed the 
unmistakable trend of his iiolicy by passing an Act which abolished 
the post of Governor-General and omitted to mention the King 
in the Constitution. 


IK The Executive 

The Governor-General is substituted by a President, directly 
elected by popular vote for a term of seven years. He is the 
head of the executive and the titular Commander-in- 
pre^ident Chief Being elected by the people directly he is in 
a position to exercise enormous influence. He is 
assisted, but not controlled by a new' kind of Privy Council, in 
which there are rival political leaders, judges, and other distin- 
guished citizens. The President has no right to dismiss a 
Ministry which commands the support of the Bail (Chamber of 
Deputies or Low'er House) but he may refuse a dissolution to a 
Prime Minister who has ceased to command a majority in the 
Dictatorial T>ail. He is endowed with Powers to safeguard the 
gowerof Ae Constitutiou. He may refer to the Supreme Court 
”” * any bill which he deems repugnant to the Constitution 
and if it reports that the bill is unconstitutional, he is required to 
i'efuse his signature to the measure. If a majority of the Senate 
a,nd a third of the Dail request him to refuse assent to a bill of 
national importance, he may refer it to a referendum or 
general election. 

- Thus, it will be seen that the Irish President is far more 
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powerful than the French President, though his powers 
fall far short of those of the President of the 
XJ. S. A. The Prime Minister is not responsible to him, w?th*the 
but he may be a rival in popular esteem to the limiter 
Prime Minister. 

The Prime Minister, like his British prototype selects and 
controls his colleagues He can advise the President to dissolve 
the Dail regardless of the advice of other ministers, 
so long as he is able to maintain his parliamentary 
majority. If he fails to advise the President to summon 
the Bail, the latter might convene it In case the 
Prime Minister refuse to resign even when he is defeated, the 
President shall dismiss him. 

III. The Legislature 

The Irish Parliament consists of two Houses*, viz., a House 
of Representatives called Bail Eireann, and a Senate, consisting 
of sixty members. Of these sixty members of the Senate, the 
Prime Minister nominates eleven, six are elected by the univer- 
sities, and the remaining 43 are elected from five panels of 
candidates established on a vocational basis, representing the 
following public services and interests : (1) National Language 
and Culture, Literature, Art, Education and such other 
professional interests ; (2) Agriculture and allied 

interests, and Fisheries ; (3) Labour, whether orga- 
nised or unorganised , (4) Industry and Commerce including 
banking, finance, accountancy, engineering and architecture ; (5) 
Public administration and social service, including voluntary 
social activities. The Senate can exercise a suspensive veto for 
ninety days only over bills passed by the Lower Chamber. It does 
not control the executive, which is responsible to the Bail only. 
The Bail Eireann, consisting at present of 138 members, is 
elected by adult suffrage by a system of proportional representa- 
tion. It IS the real depository of power. 

IV. The Consiitution 

The Constitution can be amended within a period of three 
years after the President has taken up office, by ordinary process 
of law-making, but any proposal which the President 
considers important will be referred to the people in 
Referendum. After the first three years no amend- 
ment of the Constitution can be effected except with 
the approval of the people given at a Referendum. 

A very important feature of the proposed Constitution is that 
which makes it applicable to all Ireland whenever territorial 
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reintegration is achieved. It thereby empowers the Government 
and Parliament of Eire to exercise jurisdiction over 
uifte?“°^ the whole of “national territory”, including Ulster. 

“Happily there is clear intimation,” observes Prof. 
A. B. Keith, “that there is no intention to make use of the right, 
but the assertion of the claim, coupled with the omission of 
acceptance of membership of the British Commonwealth, must 
be justly resented by Northern Ireland.” 



CHAPTER XXX 

THE FRENCH CONSTITUTION* 


I. Characteristics of the French Constitution 

The present Constitution of France was set up by the Consti- 
tuent Assembly in 1875. France has been called the “laboratory 
of constitutional experiments” ; because between 1789 and 1876 
she adopted and rejected nearly a dozen Constitutions. All these 
Constitutions were complete in details, but the least revolution 
had proved sufficient to overthrow each and every one 
of them. The Constitution of 1876, however, is of an 
unsystematic and fragmentary character, while the 
Constitution of the U. S. A. is a single document. The French 
Constitution is contained in three Constitutional laws passed on 
February 24 and 26 and July 16, 1875 respectively. The French 
Constitution, unlike the English Constitution, has been made and 
not been evolved in course of time. But like the English Constitution 
it precludes neither precedent nor growth. And this freedom has 
undoubtedly been the basis of the health and strength of this Consti- 
tution as compared with the manifold Constitutions that preceded it. 


The French as well as the English Governments are described 
as of Parliamentary type. But the English Parliament is quite 
unfettered in making any law it likes, while some restric- Republican 
tions have been placed on the French Parliament. It fonn of “ 
cannot change the Constitution by the ordinary proce- must be 
dure of law-making. According to the Amendment of 
1884, even the joint session of the Senate and Chamber of 
Deputies which is empowered to change the Constitution, cannot 
abolish the Republican form of government. 


The English Constitution is a flexible one but the French 
Constitution is characterised by modified rigidity. The French 
Constitution can be changed by the following proce- , 

dure. The Senate and the Chamber of Deputies must the Consti- 
meet separately, either on its own motion or at the 
request of the President and declare by an absolute majority, 
the need for a revision of the constitutional laws. Then the two 


Chambers would sit together m one body as a National Assembly 
and pass or reject the proposal. The amendment will become 
a part of the Constitution, if the absolute majority of the mem- 
bers of the Assembly, whether they cast a vote or not, are in 


The Constitation described here is now suspended. France is now divided 
into two parts — occupied and unoccupied France. Unoccupied France is being 
governed by a Cabinet at the head of which is Marshall Petain. Democracy 
has ceased to exist in France since June, 1940. 
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favour of it. Such a procedure can not bring a revolutionary 
change in the Constitution, because the National Assembly, being 
composed of Deputies and Senators cannot be expected to make 
such changes as V70uld deprive them of spoils in future. There 
have been only three amendments to the Constitution of 1876 
and none of these are of any fundamental character. 

In England every citizen, be he an official or non-official, is 
Adminis- subject to the same tribunal. In France there is a 

CourT separate court named the Administrative Court for try- 

“ ing government servants acting in their official capacity. 


II. The French President 

The formal head of the French Executive is the President. 
He is elected for seven years by the two Chambers of the Legis- 
lature meeting in joint session. He is re-eligible for any number 
of terms. According to the law of 1928, he receives an annual 
salary of 18 lakh francs, plus 9 lakh francs for house-hold 
expenses plus another 9 lakhs for entertainment and travelling 
expenses. All these put together mean about 2 lakh 80 thousand 
rupees at the present rate of exchange. As the head of the 
Executive, the command over Army and Navy, conduct 
powers of foreign policy, appointment, pardon, right of passing 
Preiident concurrentlv with members of the Chambers, 

power of dissolving the Chamber of Deputies with the 
consent of the Senate, power to summon the Chambers to meet 
in extraordinary session, right of addressing message to the 
Chambers through somebody, power to adjourn the Chambers for a 
month, powder to require the Chambers to deliberate afresh upon a 
law they have passed, are entrusted to him. Unlike the English 
King and the American President he has no power to veto a law. 

All these powers, except those of merely ceremonial nature 
Real owers 01 * through his ministers, by one of 

whom every one of his acts must be countersigned. 
In this respect his po.sition is similar to that of the English King. 
He is personally irresponsible and not legally removable by a vote 
of the Chambers, though they can practically make it difficult 
for him to retain office. But the Chamber of Deputies may 
accuse him of high treason, in which case he would be tried by 
the Senate, and vronld, if convicted, be deposed from office. 
The Ministers are responsible for executive acts to the Chambers 
and not the Pre.sident. 

The President performs two very important functions. He 
utility personifies the unity of the State Like the English 
ftreSdent adviscs tile ministers in their conduct of public 

business. Like the King again, he refrains from atten- 
ding the Cabinet meetings, but unlike him the President attends 
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the meetings of the Council of ministers twice or thrice a week. 
He can thus indirectly influence' the Government, though his vote 
IS not counted for final decision. He designates the Prime Minister 
out of the leaders of a dozen political groups m Parliament, when 
a Cabinet has been overthrown. Much depends on the personal 
likes and dislikes of the President When a new^ President is 
elected the old Cabinet resigns to give him an opportunity of 
nominating a Cabinet of his own choice. But he does not usually 
choose a person as Premier who has no chance of securing 
a workable majority in Parliament. 

The American President is directly elected by the people, 
while the French President is elected by the Legislature. This 
difference in method of appointment largely explains 
why the former is so strong and the latter so weak. 

The President of the U S. A. is independent of the 
Legislature and able to resist it, while the French 
President has very little power to oppose the French Legislature. 
The Ministers in the U. S. A. are the servants of the President of 
the U. S A. , while the Ministers in France are responsible to 
the Legislature. In comparing the French President with the 
English King and the American President, Sir Henry Maine 
has observed : — “There is no living functionary who occupies a 
more pitiable position than a French President. The old king of 
France reigned and governed. The constitutional king, according 
to M. Thiers, reigns but does not govern The President of the 
United States governs but does not reign. It has been reserved 
for the President of the French Eepublic neither to reign nor to 
govern.” But according to Barthon, the French President is not a 
phantom king without a crown He can make his influence felt 
by means of active advice. The Ministers usually consider his 
advice with the greatest attention and respect because of his 
position and experience. 


III. The French Ministry 

The President of the Bepubhc is the titular head of the 
Executive, but the real head is the Prime Minister, who is also 
the President of the Council of Ministers. In theory, 
a Minister need not be a member either of the 
Cnamber of Deputies or of the Senate ; but in practice, 

Ministers are usually taken from the ranks of Deputies and tL 
and Senators But Ministers of War and Marine Mmistry 
have often been chosen from among generals and 
admirals, who are not members of LegislatuTe. In England 
there are three different grades of salary for Ministers, but 
in France every Minister draws an annual salary of 180,000 
francs, plus an allowance of 40,000 francs for the maintenance 
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of their official automobile, that is, in all about Es.l400 per 
month. Though the salary is 'the same, yet the position and 
importance ot all Ministers are not equal. The Prime Minister 
enjoys the largest amount of power ; below him is the Minister 
of Justice, who acts also as Vice-President of the Council 
of Ministers and President of the Council of State and of 
the Tribunal of Conflicts. The Ministers of Foreign Affairs, 
of the Interior and Finance are next m importance. 
The Ministers of Education, War, Marine and Agriculture are 
also important because they have large patronage in their hands. 
The portfolios of Commerce, Labour, and Public Health are of 
lesser importance. There may be some ministers without portfolio. 
There is no fixed limit to the number of ministers. As in the 
case of the Provinces in India the number depends on the 
necessity of satisfying different groups. Thus, Tardieu appointed 
28 members to his Cabinet m November 1929 against the 
18 members in the preceding Briand Government. An individual 
minister in France is much more powerful than a minister in 
England in his relation to the Prune Minister. A minister 
not unoften intrigues against the Prime Minister. Another 
peculiarity of the French Ministry is that after the fall of a 
Cabinet, ministers belonging to it take office in the succeeding 
Cabinet. When the Daladier Cabinet fell in October 1933, 
Sarraut, a minister of this Cabinet formed a new Government 
of 18 ministers with twelve ministers of the Daladier Cabinet. 
On the resignation of a Ministry a general election does not 
follow. If France were involved in the turmoil of a general 
election everytime a Cabinet fell, Democracy would have long 
since broken down there. 

In England the' Ministry is responsible to the House of 
Commons only ; it does not resign on an adverse vote of the 
House of Ijords. But m France the Senate can reverse a Ministry 
as it did the Bourgeois Ministry in 1896, Briand Ministry in 1913, 
Heriot Ministry in 1925, Tardieu Ministry in 1930, Laval 
Ministry in 1932, and Blum Ministry in 1937 and again in 1938. 

In recent years a number of Under- Secretaries have been 
appointed to assist the ministers. The Under- 
Se«lterie8 Secretaries cannot countersign a Presidential act ; 

nor are they entitled to attend all Cabinet meetings. 
But they are responsible to the Legislature. In 1930 Tardieu 
appointed as many as fifteen Under-Secretaries. 

A formal distinction is made in France between the Council 
of Ministers and Cabinet Council. When the ministers 
of Ministers meet formally as the Council of Ministers, the President 
SibiAet Bepublic acts as Chairman of the Council, 

though he cannot vote. The ministers may also 
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meet informally without the President of the Bepublic, in 
which case they are said to meet as the Cabinet Council. The 
President of the Council of Ministers, who is invariably the 
Prime Minister presides over the Cabinet Council. '‘The Cabinet 
Council,” observed a French Minister humorously, “is a place 
where you may smoke ; the Council of Ministers is a place where 
you may not smoke.” The Cabinet is unknown to law, while 
the Council of Ministers is a body recognised by law. Finer 
points out that the Council of Ministers deliberates on policy and 
is national in character ; while the Cabinet deliberates on tactics 
and is parliamentary in character. The members of the Council 
of Ministers are ex-officio members of the Council of State, which 
IS . the highest judicial tribunal in France for the trial of 
administrative cases The Council exercises the functions of the 
President of the Eepublic m case of his death, resignation or 
incapacity for action until the National Assembly can meet and 
elect his successor. 

Every act of the President is countersigned by the Minister 
with whose department the act is concerned. The Constitution, 
further lays down that “the Ministers shall be collec- 
tively responsible to the Chambers for the general uty 
policy of the Government and individually for their 
personal acts.” But the ministers joining a Cabinet do not 
repudiate their life-long doctrines ; hence there is very little of 
homogeheity in the Cabinet. Finer opines that political practice 
has virtually deleted the words ‘collectively responsible’ from the 
Constitution. In three different ways the responsibility of 
ministers to both the Houses of the Legislature is enforced. First, 
questions are asked in the Chamber of Deputies concerning the 
action of a minister with his previous consent. Questions may 
be asked orally, from the floor, and when they are answered by a 
minister, the Deputy asking the question has the right to reply ; 
but no further debate is allowed. Questions may also be asked in 
writing, in which case the answer must be published in the 
Journal Official within eight days. Secondly, Interpellations may 
be addressed to a minister. An Interpellation differs from the 
ordinary question m that it gives cause tor a general debate, in 
which everyone has the right to participate. If a member wants 
to address an Interpellation he must apply in writing to the 
President of his Chamber stating the substance of his Interpella- 
tion. The President reads the demand to the Chamber, after 
which the minister concerned gives a reply. Then the House 
decides upon the date when the Interpellation will be discussed. 
The discussion is closed by a vote known as Ordre du Jour (Order 
of the day), in which the House expresses its confidence or no- 
confidence in the Government If the Chamber passes an Ordre 
du Jour of no-confidence, the Government is forced to resign. 
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This is the uormal and frequent procedure by which French 
Ministries fall from power. Thirdly, each Chamber may appoint 
its investigating Committees with the object of collecting infor- 
mation regarding the action of a Ministry. Such Committees 
have been granted the powers appertaining to investigating 
magistrates by a law of 1914. 

The French Prime Minister presides over the Cabinet Council, 
holds the Ministry together, tries to manage the Legislature as 
n , best he can, and makes great efforts to retain his 
the French popularity lu the country. His task is much more 
remicr than that of the English Prime Minister, 

because he is never sure of the support of the Groups which 
have promised to help him The French Premier has to attend 
'internationl conferences too. He can at any time act in place 
of one of his ministers. In recent years a tendency to relieve 
the Prime Minister of the charge of any particular department 
has been noticeable. Thus, Poincare m 1928, Foumergue and 
Flandin in 1984, Blum in 1986-37, and Chautemps in 1937-38 
did not hold any portfolio. 

IV. Causes of Ministerial Instability in France 

Ministries in France are notoriously unstable. Since the 
foundation of the Bepublic, sixty-nine years ago (1874-1940), 
France has had one hundred and five different Cabinets 
M^fstrUs*^ Thus, the average life of a Cabinet has been less than 
seven months. The longest Ministry was that of 
Waldeck-Eousseau which lasted for two years, eleven months 
and eleven days (June *22, 1899 to June 3, 1902). The shortest 
Ministry was that of Camille Chautemps in 1930 which lasted 
for twenty-four hours. The causes which contribute to the 
instability of a Ministry in France are mainly five — namely, 
powerlessness of the Cabinet to dissolve Parliament ; the exis- 
tence of a multiplicity of groups , the prevalence of Interpella- 
tion ; responsibility of the Cabinet to both the Houses ; and 
great powers of the Commissions 

In England when the Cabinet feels that the House of 
Commons does not represent the Nation, it may bring about 
the dissolution of the House and order a general 
election. In France the President of the Eepublic can 
^L'chamber ^issolve the Chamber, before the expiry of its legal 
term, only with the consent ot the Senate. But the 
only instance of dissolution is to be found in 1877 when Marshall 
MacMahon di.ssolved the Chamber m the hope that the new 
elections would be more conservative. A dissolution is generally 
regarded as a Gon_p d'etat ; hence no other President has exer- 
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cised this power, nor has the Senate ever again given consent to 
it. As the Government of the day is deprived of the weapon of 
appealing to the country from the factious opposition of the 
Chamber, real political power is thrown into the hands of any 
group, which might at any time hold the balance ol power. 

The multiple party system m France prevents the growth of a 
single party which can command a majority m the Legislature 
The formation of diverse groups is promoted by the 
fact that the Cabinet has no power to compel a group the Group 
to choose between loyalty to it and a general election, 

If fifteen or tw'enty members form themselves into a group, they 
can become the arbiter of the fate of Government. The Cabinet 
tries to secure the adhesion of as many groups as possible. 
Every Government is a combination m which principle plays 
very little part. “Ministers, not feeling any solid strength 
behind them,” states Jules Eoche, “desiring to live, seeing them- 
selves at the mercy of the Chamber of Deputies, never dare to be 
themselves, to defend what they think it most just, and fight 
what they believe to be bad and dangerous. They try above all 
to get the favour of the majority.” But they cannot live long 
by sacrificing principles to political exigency. As soon as the 
Government makes a concession to one Group, other Groups 
become greedy and if the Cabinet tries to satisfy them, others 
become estranged from it Besides its declared adversaries, the 
Government has to face attacks of those of its supporters who 
have the ambition of becoming ministers m the next Government. 
By desertion they perhaps find their way into the incoming 
Cabinet A French Cabinet is generally formed by reshuffling 
the out-going Cabinet. This fact is mainly responsible for the 
loose party discipline in France. 

Interpellations are so ingeniously and surreptitiously put that 
the minister to whose department they may relate is often dis- 
credited, They are not restricted to Fridays on 
matters of confidence in the Government. The Cabinet 
cannot control the time of discussion. It goes out of 
office whenever a vote of no-confidence is passed as the result of 
an Interpellation. 

The Chamber of Deputies arrogates to itself the right of 
interfering not only with the general policy but also with the 
minute details of administration As the ministers 
have no stable majority to support them, they are often uty to both 
put to great disadvantage. Besides this, the Senate houses 
also enforces its authority on the working of the Cabinet in 
various ways. Thus, between double responsibilities, the ministry 
is often discredited and eventually ousted. 

The practice of appointing Commissions with ex-mimsters and 
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experienced Deputies and Senators as members and investing 
them with large powers also contribute to the instabi- 
^ Ministry in France. “They weaken the 
Ministers,” observes Finer, “because they are powerful 
rivals and the Chambers look to them for guidance, whereas, in 
England, the sources of inspiration are purely Ministerial. 
Moreover, they are the Deputies and Senators organized as 
continuous guilds, and they always act as prosecuting attorneys 
and professional defensive societies, towards Ministers,” They 
are entitled to call for any information from the departments 
and are thus able to prepare the ground for the defeat of Ministers. 

V. The Senate 

The Senate is the Upper House of the French Legislature. 
Before the G-reat War it consisted of 300 members, elected in the 
86 Departments (districts) of France, in Algeria, in the territory 
of Belfort and in the colonies by Electoral Colleges To this have 
Number added after the War 14 members for Alsace- 

SecUo^and T^orraine, making 314 Senators in all. The Senators 
term^of are elected by an Electoral College in each Department 
Senators Colouy meeting at the capital of the Department or 

Colony. The Electoral College consists of (a) the Deputies of the 
Department ; (b) the members of the General Council of the 
Department ; (c) the members of the Arrondissement (sub- 
divisions) Councils within each Department and (d) the delegates 
of the Communes within each Department. Communes having 
population between 500 and 1500 are allowed to send 1 delegate 
to the Electoral College. The larger Communes are represented 
by a large number of delegates, those having 60,000 and above 
send 24 delegates, while Pans sends 30 delegates. As the 
Communes number 36,000 they have got the prcponderent voice 
in the election of Senators. No one can be a Senator unless he 
is a French citizen of at least forty years of age and enjoys civil 
and political rights. As the mode of election is indirect and the 
age qualification is high, most Senators are recruited from among 
sedate local politicians. Senators are elected for a nine-year term. 
Elections to the Senate take place every three years, one third 
of the Senate body being elected at a time. 

The legislative powers of the Senate are equal to those of the 
Chamber of Deputies except as regards the financial bills. The 
Senate is more conservative by temperament than the 
fheTenate Chamber of Deputies. It performs the function of 

mafe resisting hasty legislation admirably well. Bills 

usually originate in the Lower Chamber, though there 
is no definite law about it. The Chamber of Deputies, however, 
has no power to compel the Senate to discuss a bill. If the 
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Senate does not like a particular bill, it will simply bury the 
bill m silence. It has very often sent the bills, passed % the 
Lower House “into no man’s land of a Commission whence, the 
only despatch concerning them is, missing.” 

The method of settling quarrels between the two Houses as 
provided in the Constitution is not at all satisfactory, 

A conference between two “Commissions”, one appoint- 

ed by ^ach House debates together the points at issue betw«n‘^the 

between the two Houses but they vote separately. If 

this method fails to bring an agreement, nothing further can 

be done. 

Money bills must originate in the Chamber of Deputies, but 
the Senate can amend them by way of rejecting or reducing 
items of taxation or appropriation. Though it can 
reduce taxes or supplies, yet its power of increasing 
them is weak. The Chamber of Deputies purposely 
keeps back the Budget of the year till the latest possible moment, 
so as to leave the Senate no time for consideration and amend- 
ment unless it takes upon itself the responsibility of driving the 
Ministry — to a provisional levy of taxation needing to be subse- 
quently confirmed. Like the House of Lords the French Senate 
has been hostile to all schemes of taxation of socialistic kind. 

The Senate now controls the administration as much as the 
Chamber of Deputies. During the first twenty years of the 
Constitution the Senate did not attempt to drive out a Ministry 
by a vote of no-confidence. But as has been pointed out before, 
there have recently been many cases in which the Senate has 
dislodged Ministries from power. Most of the members of the 
Cabinet are taken from the Chamber of Deputies. But ministers 
may appear in either House to explain the policy or to answer 
questions. 

The Senate possesses two special powers. No dissolution of the 
Chamber of Deputies before the expiry of its statutory ^ 
term can take place without the consent of the Senate. powers of 
It sits as a High Court of Justice when summoned to Senate 
act as such by the President for the trial of grave offences 
against the state.* 

VI. The Chamber of Deputies 

The Chamber of Deputies is elected by adult (21) male suffrage, 
women having no franchise in France. A person who has been 
a resident in a Commune for at least six months prior 

*On October 28, 1938 wben one-tbird of the Senate was re-elected the 
position of Parties in the Senate was . Socialists and Communists, 17 , 
Democrats of the Left, 162 , Eepublican Union, 69 ; Action Republicaine 
Nationale et Sociale, 16 ; Democratic Union, 27 ; Independents, 83. 
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to the compilation of voters’ list becomes a voter in that 
Quaiifica- Commune. No property or educational qualification 
v°te?s and required for a voter, and no plural voting, as m 
Depuuef England, is allowed. A Deputy must be of at least 
term of 25 years of age. No member of families which have 

the House j^eigned m France can become candidate for Deputy- 
ship ; nor are men in active military service are eligible. There 
IS also a long list of civil servants who are debarred from offering 
themselves as candidates in the constituency in which they hold 
a public office. The chamber is elected for four years and the 
general election must take place within sixty days preceding the 
expiry of the full term. Between 1919 and 1927 Deputies were 
elected in multi-member constituencies, but now they are elected 
by “Scrutin d’ Arrondissement” or single-member constituencies. 

The ordinary Session of the Chamber opens on the second 
Tuesday of January and lasts up to the middle of July. There 
Sessions extra-ordinaiw session from October to 

^ December. Parliament has also to meet two days 

after martial law is declared without any call from the executive. 
The President of the Eepublic is bound to call a session when 
the absolute majority in each house asks for such a session. 
The Government also can convene a session whenever it 
pleases. 

The Deputies are organised m different groups, which are 
Groups classified into Right, Centre and Left, according to 

in’^thi’* their seating arrangement. On the first January, 

Chamber 1937^ the gi’oups Were as follows : 


Right 

Independants d’ Union Republicame et Nationale 4 

Independants Eepublicains 12 

Federation Eepublicaine de France 53 

Parti Social Francais 8 

Eepublicains Independants et d’ .Action Sociale 27 

Groupe Agraire Independant 11 

Groupe Independant d’ Action Populaire 15 


Centre 

Democrates Populaires 

Alliance des Eepublicains de Gunche et des Radicaux Independants 
Ganebe Deniocratique et Eadicaux Independants 


-130 


13 

41 

36 


Left 

Radicaux et Radicaux- Soeialistes 
Ganehe Independante 
Union Socialiste et Republicame 
Soeialiste S. F. I. O. 

Gommunistes 

Unafliliated 


90 


113 

27 

29 

149 

72 

390 

6 


Total number of members 


616 
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En October, 1989, the Communist members were expelled from 
the Chamber of Deputies. 

The Chamber of Deputies exercises strict control over 
administration and legislation through its committees, called 
Bureau. The Committee can emluire into all the work of 
a Department and recommend or refuse the measures 
the Department desires. Such an interference from the 
Committee necessarily reduces the authority of the 
Ministry, for its bills may be so much altered by the Committee 
that they might be quite different from what the Ministry 
intended them to be It exercises three functions: — (1) making 
of laws, (2) criticism of the executive of Departments and 
(3) displacement of Ministries The last function makes 
the French Deputy much more powerful than the English 
M. P 

It has been well said that "three Powers rule France — the 
Deputies, the Ministers and the Local Party Committee.” The 
governing function of the Ministers needs no 
explanation The Deputies rule France by exercising Deputi«°^ 
great influence through the Bureau and by inspiring 
fear m the mmd of Ministers lest they should vote against 
Ministry. The Local Committees are like cliques consisting of 
minor officials or ex-officials, shop-keepers, lawyers, doctors, 
teachers and journalists The Deputy must please the clique and 
press the Minister and the Prefect (head of the local administra- 
tion) for granting this or that favour for the clique. The bulk of 
the people are less attached to this or that party th^n they are in 
English-speaking countries Hence, the clique can work for this 
or that candidate, and the successful candidate must keep the 
clique satisfied. 

The National Assembly of France is, m fact, the sovereign 
body. It consists of a joint meeting of the Legislature, namely, 
the Senate and the Chamber of Deputies The purpose 
of holding the National Assembly which assembles in 
Versailles is to elect the President of the French ® ^ 

Republic or to consider a revision or amendment of the 
Constitution. It is only when both the Houses individually 
agree to an amendment bv an absolute majority that the National 
Assembly is summoned. The powers of this Assembly to revise 
or to amend the Constitution are very wide excepting that 
no change of the republican form of government can be attempted. 
By this Assembly the President is elected by an absolute majority, 
Tims it is evident that the French Legislature is the judge of 
its own actions ; while m America the Judiciary is entitled to 
consider the validity of the laws of the land 
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VII. Parliamentary Procedure in France 

Parliamentary procedure m France differs considerably from 
that of England. In France the closing of a parliamentary 
session has no influence on the legislative procedm:e. In 
Fjngland if the session ends before a bill has been voted all 
the preparatory work is done over again in the new session ; but 
Peculiarities Ei’auce bills w^hich have not been voted before the 
prc^edure ^ session will be voted during the coming session, 

proce ure ]y[oreover, voting by proxy is allowed in the Chamber 
of Deputies Those members of a group who are present in 
the Chamber may vote for their absent fellow-members. Some- 
times it so happens that several Deputies vote on behalf of the 
same absent colleague, with the result that more votes are 
sometimes cast than there are members in the Chamber. But 
in case of doubt, any fifty members of the Chamber may 
demand a “Ballot at the Tribune,” by which each Deputy being 
called in alphabetical order hands his ballot personally to one of 
the officers of the House, who drops it in the urn. To enable 
absentee members to come and vote the “Ballot at the Tribune” 
is kept open for one hour. On the outbreak of the present war 
many Deputies joined the war. Hence voting by proxy w^as 
introduced at all stages of legislative procedure. 

The chief peculiarity of the French system lies in the 
great power of Committees of both Houses of the Legislature. 
There are twenty great permanent Committees or Commissions 
of the Chamber of Deputies, namely, (1) Committee on 
Committees Departmental and Communal Administration ; 

orCommi- (2) ou Foreign Affairs ; (3) on Agriculture ; (4) on 
ssions Algiers, the Colonies and Protectorates ; (6) on 
Alsace-Lorraine ; (6) on the Army ; (7) on Social Insurance 
and Belief ; (8) on Commerce, Industry and Commercial 
Treaties ; (9) on Accounts and Economics ; (10) on the 

Tariff ; (11) on Public Education and Fine Arts ; (12) on 
Hygiene ; (13) on Civil and Criminal Legislation ; (14) on 

Merchant Marine ; (15) on the Navy ; (16) on Mining and 
Mechanical Power ; (17) on Aeronautics ; (18) on Labour ; (19) 
on Public Works and Means of Communication ; (20) on Finance. 
Each Committee consists of forty-four members. There are 
12 Committees of the Senate, each consisting of 36 members. 
The Committees are elected every year, but the same persons may 
be and are usually re-elected The Government cannot necessarily 
command a majority in the Committees, because they are elected 
by the groups in proportion to their numerical importance, 
the lowest number in a group entitling it to elect members on 
each Committee being 14 Other Committees are also appointed 
as occasion demands, but they consist of 33 instead of 44 in 
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the Chamber of Deputies. Each Committee has a President and 
a reporter, who have got considerable authority. When a hill is 
proposed either by the Government or by a Private member, 
it is studied by the appropriate Committee. Such bills cannot 
come up for discussion m the Chamber until after the Committee 
has presented a report on the matter The Committee often 
makes substantial changes m the bill. 

When a bill, having been duly proposed and considered by the 
Committee, comes before the Chamber of Deputies, any Deputy 
may ask “question prealable” that is, whether discussion 
of the bill should not be avoided either on the ground 
that the proposed bill is unconstitutional or that it is 
inopportune. A vote is taken on the question and if it is passed 
the bill IS dropped ; if the question is set aside, a discussion on 
the bill as a whole begins When the discussion is closed, a vote 
IS taken to determine whether the Chamber wants to discuss the 
bill section by section. If the vote is negative, the bill is rejected. 
If not, a discussion of the bill, section by section along with 
proposed amendments, is taken up. At this stage the Committee 
can withdraw any section if it perceives its fault. Then a final 
vote is taken on the whole bill as amended If the bill is passed, 
it is sent to the Senate, where it follows much the same procedure 
as m the Lower House If the Senate adopts it, it is laid before 
the President of the Eepublic for promulgation. 

The Finance Committee is the most powerful of all the Commi- 
ttees. It can alter the various items in the budget proposed by the 
Government at its own pleasure. It can refuse some po.5,ersof 
appropriations and add others. It considers the budget 
through various sub-Committees, each of which has a atX^o- 
Reporter working under the Reporter- General The plsSn^gthe 
Reporter-General presents the budget to the Chamber 
and pilots it through the House. The Finance Minister has no 
power to move amendments to it. Thus the actual control over 
finance has passed to the members of the Finance Committee, 
who, however, are not effectively answerable to the public. 
“When the Ministerial scheme,” observes Lord Bryce, “comes 
before the Chamber, the Reporter appears as a sort of second and 
rival Finance Minister, whose view's may prevail against those of 
the Cabinet. The Government of the day has little influence, 
except what it may personally and indirectly exert, upon the 
Composition of the Commissions, which may contain a majority 
of members opposed to its general financial pohcy, or to the view 
it takes of particular measures. The natural result is to render 
legislation incoherent, to make the . conduct . of fiuanciaLpolicy 
unstable and confused, and to encourage extravagance, because 
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Ministers cannot prevent expenditure they think needless 
A further consequence is to reduce the authority of an 
Executive which can be over-ruled.” Unlike the British procedure, 
any French Deputy can propose that new items be inserted oi' 
larger sums he provided for the existing items, but he must at the 
same time propose a new revenue or a corresponding increase in 
an existing revenue. But mo proposal can be made to increase 
salary or pension of Government servants In recent years there 
has been so much quarrel over the budget that Parliament has 
often failed to vote it in time. In order to enable the 
Finance Minister to carry on the administration, 
“provisional twelfths” are voted by each - House every 
month. These sums are divided among the different branches of 
Government by a Presidential decree. When the budget is 
finally voted, the sums already appropriated are deducted from 
the totals. The Senate cannot insert or increase items other 
than those previously proposed by the Government m the budget 
as it first reached the Chamber of Deputies, 


Vlll. The French Judicial System 

The highest Court m France is the Cassation Court consisting 
of three sections namely, (1) The Court of Petition, (2) The 
Civil Court and (3) The Criminal Court. Appeals 
Son Court lower coui'ts are heard by this highest 

court Each of the sections is under a Judge 
President. - 

The low'er courts ma> be classified broadly into two divisions 
namely, (D The Ordinary Courts, Civil and Criminal ; and (2) the 
Administrative Courts. The lowest Ordinary Courts 
Courts^” are the Courts of the Justice of the Peace, their 
jurisdiction being limited to a Canton 

The next higher court is the Court of the First Instance It 
has jurisdiction, both Original and Appellate, over a Department 
and consists of one Judge President and two other 
Cowtsof ju(jges. The next higher court is the Court of Appeal 
of Appeaf”*^ having jurisdiction over one or more Departments. In 
France there is another type of court, namely, the 
Court oi Assize wFich tries serious criminal cases. These courts 
have their sessions quarterly and try with the help of the jury. 

In addition to these courts there are also a number of 
Commercial. Courts for dealing with Commercial cases. 
The President of the French Bepublic appoints the 
Judges who hold office during good behaviour and are removable 
only by the Cassation Court. 
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IX. The Party System 

Recent Phase 

The party puliticy ol post-War Fiance ib characteiised by a 
greater emphasis on coalition ot allied groups and a sharper 
cleavage between the social classes. The elections of 
November, 1919, brought into power a coalition known 
as the Bloc National, which represented an alliance of 
diehards, Catholic clericals and big financial and industrial 
interests generally. Its policy was to make G-ermany pay for the 
damage done by the war. It considered even Clemencean not 
stern enough against Germany. Under Millerand, Briand and 
Poincare it remained in power till 1924, when the lalter’s 
efforts to invade the Ruler brought about the downfall of 
the coalition 

A new coalition, the Cartel rles Gauchen, composed of a group 
of moderate factions representing the small industrialist, the 
rentier, the peasant proprietor and the civil servant, 
came to power in 1924 under the leadership of Herriot. 
tt advocated a policy of peace abroad, recognised the 
Soviet Government of Russia officially and tried to avoid addi- 
tional taxation. . But when it attempted to raise additional taxes 
in April, 1926, the Ministry lost its majority. 

Poincare again came to power at the head of a new coalition, 
called the Union Natio/iale He was able to balance the budget 
after sixteen years and to restore the gold standard in 
1928. As the franc was fixed at one-fifth of its pre- Nauonaie 
War level, the rentiers were deprived of four-fifths of 
their income and the Government was relieved of four-fi.fths of its 
capital charges But French industries received a great impetus 
and captured foreign markets by underselling the foreigners. The 
depression, which took place in 1929, caused heavy loss to French 
industry. The Government had to spend a vast amount on 
armaments and could not balance the budget. 

In the elections of 1932, the Union Nationale was defeated 
and a less conservative coalition came into powur 
under Herriot. The new coalition, too, failed to 
make up the deficit in the budget because it was ^ 
afraid of alienating its supporters by any scheme of additional 
taxation. The Stavisky scandal (financial) in which a Cabinet 
Minister was involved brought about the downfall of the Ministry. 
On February 6, 1934, the French Royalists and Communists 
made common cause in noting m the streets of Paris 

At this critical juncture Doumergue, an octogenarian ex-Presi- 
dent, came to the rescue of the Republic and formed a Ministry, 
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called the National Concentration Donmergue thought of calling 
a Constituent Assembly at Versailles with the object 
Concen“tra- of Carrying reforms to prohibit the proposal of expendi- 
ture by Private members, to curtail the right of Civil 
yervants to strike, and to empower the Premier to dissolve 
the Chamber at will But as the last proposal savoured 
of Fascism, the left wing of his Ministry revolted and he 
had to resign 

After a good deal of shuffling and reshuffling of the Ministry, 
Leon Blum, the Socialist leader was able to come to power in 
February, 1936. He got the support of a coalition of the left 
wing parties, called the Popular Front. M. Blum was 
able to introduce 40 hours working day for labour m all 
Chautemps j^dustries, to give them 15 days’ leave with full pay in 
a year and many other amenities. On February 26, 1937, ex- 
Premier, Pierre-Etienne Flandin, made a heavy attack on Blum , 
but Blum was able to defeat the attack by 362 to 211 votes The 
Blum Ministry fell in duly, 1937. Then the Eadical-Socialist 
Chautemps formed a more conservative G-overnment with the 
orthodox economist Bonnet as Minister of Finance Bonnet was 
able to give business a temporary relief through a new devalua- 
tion of the franc. On January 12, Bonnet asked Chautemps to 
break with 'the Communists and to include m his Cabinet repre- 
sentatives of the Centre groups in the Chamber with a view to 
restore confidence to business. The Socialists were unwilling 
to take this step and in consequence the Chautemps Ministry 
resigned on January 14, 1938. Chautemps formed another 
Ministry almost exclusively with the Eadical-Sociahsts, but it 
too had to resign on March 10, 1938. Seeing this Ministerial 
crisis in France Hitler seized Austria. Blum now formed a 
Ministry with the Sacialists and the Eadical Socialists He had 
asked for the co-operation of the Centre but was refused. The 
Popular Front Cabinets failed to solve the financial and economic 
issues and hence there occurred now a definite turn towards more 
Conservative policy. Daladier, a former professor of History, who 
commanded the support of both the Socialists and of the Conser- 
vative groups formed a Government on April 4, 1938 

In July 1936, Jaques Doriot launched a Fascist party 
The Fascist French Popular Party Financial interests 

Party and tile young middle-class Frenchmen were casting 
France their cves about in search of a leader who would be 
able to stem the rising and all-powerful mass movement that 
constituted the People’s Front under Blum. They got the leader 
in Doriot, an ex-Communist like Mussolini He attamed 
considerable success He proclaimed the New French. 
Eevolution, with the division of France into three distinct 
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social groups : the worker, the peasant, and the middle class. 
The Fascists must have been powerful in France before June, 
1940 ; otherwise the fall of France would not have been so sudden. 
It IS now recognised by many that some of the most influential 
politicians of France have virtually sold off their country to the 
Cxermans. 

The seat of G-overnment of unoccupied France is at Vichy, 
because Pans is occupied by the Germans The Vichy Government 
has very little independence of its own. 



CHAPTER XXXI 


CONSTITUTION OF SWITZERLAND 

I. Characteristics of the Swiss Constitution 

The Swiss Constitution is the most democratic of all the 
constitutions of the world. It is a Government, under which the 
principles of direct democracy have been extensively applied 
through Initiative and Referendum. If, however, difference m 
religion and language be considered a hindrance to 
the s^iss democratic government, as it is done in India, Switzer- 
land is most unsuited for democracy. Here about 57 
per cent of the -population are Protestants, nearly 
41 per cent are Catholics and 0 5 per cent are Jews ; 
71 per cent speak the German language, 21 per cent French, 
about 6 per cent Italian, and little more than 1 per cent 
Bomansch. In spite of these apparent handicaps of diversity of 
religion and language, this little country of four million people 
has worked out a system of government which in certain respects 
combines the stability of the American system with the respon- 
sibility of the British system. 

The Constitution of Switzerland is federal m character. It is 
a Federation of 19 Cantons, each having the right to send two 
A federal members to the Council of State and six half-Cantons, 
c^oiPtitution one member each to that body. The half- 

ons 1 u ion separate Cantonal Governments. The 

Constitution is rigid in character, because the Federal 
Assembly has no power to amend the Constitution. Proposals 
for amendment may emanate either from the Federal Assembly 
or from fifty thousand voters submitting a draft of the proposed 
change to the Federal Assembly. The latter process is known 
as Initiative ; but if the people initiate a proposal, the Federal 
Assembly has the right of making a counter-propo- 
.Slndment sitioD to the people. Whether the amendment is 
proposed by the Federal Assembly or by the fifty 
thousand voters, it must be submitted to Referendum. It must 
secure the support of a majority of the voters as well as a majo- 
rity of the Cantons. Between 1874 and 1932, the Federal 
Assembly proposed 42 amendments of which 33 have been 
accepted ; but only a few attempts at amending the Constitution 
by means of popular Initiative have been successful. 

As the Constitution is of the rigid type, it is also a written one 
It is twice as long as the Constitution of the U. S. A. 
culto^s^ But as in all other Constitutions, conventions play an 
important part in it. The Constitution guarantees 
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freedolu of the press, freedom of worship and equality of all 
citizens before the eye of law. But the Jury system is not 
mentioned in it. 

II. Structure ot the Federal Constitution 

Switzerland was a Confederation up to the year 1848, when 
the present federal state came into existence The Constitution of 
1848 as amended and modified by the important 
revision of 1874, is the basis of the present Constitution 
of Switzerland. The distribution of powers between 
the Federal and the Cantonal Government is generally similar to 
that of the American and Australian Federations The Federal 
Government has control over foreign relations, declares war and 
peace, makes treaties, manages national army, owns and works 
almost all the railways, post, telegraph, copyright, currency and 
national finance, banking and customary duties, water power, 
monopoly of gunpow'der and the production of alcohol ; and 
legislates upon commerce and contracts It determines questions 
as to the meaning and construction of the Constitution including 
cases in which a Canton is alleged to have transgressed that 
instrument. In the U. 8. A this function belongs to the 
Supreme Court. In other respects too the Swiss Federation has 
wider .powers than the American Federation. Thus, it may deal 
■with matters relating to private law', education and commerce 
and administer many state monopolies 

The Federal Government possesses some concurrent powers 
exercisable conjointly with the Cantons, and can super-^se the 
action of the Cantons in certain fields, such as 
industrial conditions, insurance, highways, the 

regulation of the press and education requiring the 
Cantons to provide instruction wFich shall be 
compulsory, unsectarian and gratuitous When it exerts these 
concurren't powers its statutes prevail against those of a Canton. 
The residuary power belongs to the Cantons. 

The Federal Government consists of four authorities : — («) the 
Legislature, viz., the National Assembly, w'hich is the supreme 
representative body ; (6) the Executive, viz , the Federal q 
C ouncil, w’hich is an administrative body of seven mem- Federal 
hers , (c) the Judiciary, viz., one Federal Tribunal ; (d) 
the people of the Confederation, which, being the final authority 
empowered to act by its direct vote, has the ultimate control of 
lagislation, and through legislation of the Government as a 
whole. The people exercise their control through Initiative and 
Eeferendum. 
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III. The Federal Legislature 

The Federal Legislature, called the National Assembly, consists 
ot two Houses — the National Council and the Council of States. 

The National Council is elected by the citizens of the Cantons 
in Cantonal districts by proportional representation. The number 
of members which a Canton would elect depends upon 
tionof the its population. The smallest Canton sends one member, 
CoSSf while Bern sends 31 members Every adult male has 
voting power. In 1930, the term of the House has been 
extended from three to four years. Previously every 20,000 
persons used to send one member, now each 22,000 send one 
member. The total number of members is 187. Officials of the 
Cantonal Governments may offer themselves as candidates for 
seats in the National Council. 

The Council of States is the second chamber and is analogous 
to the American Senate. It consists of two members 
fi-’oui each full Canton, and one member from each 
half Canton chosen by each Canton according to its own 
laws. Some Cantons choose councillors for one, some for three 
years. The salary of members is paid by the Cantons. 

The two Chambers sit together as a National Assembly for the 
election of the Federal Executive Council and of its President, 
The Vice-President, Commander-in-Chief of the Swiss 

NatiMM Federal Army, the Chancellor of the Federal Tribunal 
^ and also for the determination of legal questions, and 
for granting pardons. 

In theory, the two Chambers have equal powers in legislative, 
administrative and judicial affairs. But in practice the National 
Relation Council IS more powerful than the Second Chamber, 
twcTHou^s Council of States. The Swiss Constitution makes 
wo ouses provision for settling disputes between the two 
Houses ; and in fact disputes have been rare. When, 
however, such a friction occins, it is set at rest by popular 
Eeferendum. 

The Swiss Legislature is comparatively free from party turmoils 
and transacts its business in the most efficient way. Its scope of 
Peculiarities howevei’, is limited in two ways. It cannot 

of the displace the Ministers, and in the legislative sphere 
nTgisiature caunot say the last word, since that belongs to the 
people. Another peculiarit 3 ’- of the Swiss Legislature 
is the absence of the Committee system. The Federal Council 
(the Executive) is asked to frame bills at the wishes of the people, 
when they exercise the power of the Initiative or at the dictation of 
the dominant partv. Either Chamber mai" by resolution request the 
Federal Executive to prepare a bill on any specified subject. These 
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bills are then discussed and enacted by the Swiss Legislature 
“As the Assembly usually includes,” observes Eappard, “no former 
members and but very few members of the Federal Government, 
its function m fact often resembles that of an advisory rather 
than that of a sovereign body. Government measures are seldom 
seriously amended and still more seldom rejected by the Legislature, 
which in this respect has always shown itself far more docile 
politically than the people at the polls The success of the 
Beferendum m Switzerland is both a cause and a consequence 
of this extreme parliamentary docility.” 

IV. The Federal Executive 

The Federal Executive consists of seven members, elected by 
the Federal Assembly for four years. Members are eligible for 
re-election. Some members have held office as long 
as thirty-two years. Each member is paid a salary of couSi®”^ 
about thirtythree thousand rupees a year (32000 
Swiss Francs) . The members of the Federal Council cannot be 
removed within this period. One of the members is annually 
elected by the Federal Assembly to be the President of this 
Council and he bears the title of President of the Confederation. 

The Federal Council is not a Cabinet m the sense that it does 
not lead the Legislature and is not displaceable thereby. But it 
IS not as independent of Legislature as the President 
of the U. S. A. The second striking feature of the 
Federal Council is that it stands outside the parties, and l^lcutive 
does not determine party polici . Determination of 
policy belongs to the x\ssembly, though m practice, the Council 
by its knowledge and experience exerts much influence upon 
questions of general principle. In foreign affairs it has almost 
a free hand. When the action or policy of the Federal Council 
IS disapproved by the Assembly, it does not mean a vote of 
censure on the Council The Council changes its course of action 
according to the desire of the x4ssembly and continues in office. 
“The Swiss Federal Councillor,” observes an eminent writer, 
“is like a lawyer or an architect in that his advice is sought and 
usually heeded ; but he is not supposed to throw up his job in a 
hurry whenever his employer insists on having something done 
differently.” The Federal Council acts, indeed, as a body, but its 
members are allowed to hold and even express differences in 
opinion. An administrative department is allotted to each of the 
members of the Council and he is held particularly responsible 
for that department. The Departments are . (1) Foreign affairs, 
(2) Interior, (3) Justice and Police, (4) Military, (5) Finance 
and Customs, (6) Agricultm-e, Commerce, Industry, (7) Posts 
and Hallways. But the Council meets constantly as a sort of 
Cabinet for the discussion of important business Its members 
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appear, but do not vote, in both the branches of the Legislature. 
When business relating to a particular department is being 
discussed there, the member in charge of that department attends, 
answers questions and gives explanations and joins in debate. 

The Federal Council has certain judicial duties too. As there 
are no administrative courts, the Council sits m judgment over the 
conduct of the civil servants The Swiss Executive has got some 
outstanding merits First, it is a non-partisan body and hence 
can mediate between contending parties The Radical Democratic 
Party constitutes the largest ^Toup m the National Council, but the 
Federal Council consists of tom’ Radical Democratic Councillors, 
two Catholic Conservatives, and one representative of the Farmers' 
W^orkers’ and Middle Class Party. Secondly, it assures the conti- 
nuity of experienced and efficient men in office. The Executive 
Councillors are re-elected so long as they desire to serve In no 
other democratic state has the Executive such a stability. As 
the Executive is stable, it secures continuity in policy. 

V. The Federal Judiciary 

The Federal Tribunal consists of tw'enty-four judges appointed 
by the Federal Assembly tor six years. But the judges can be 
Elected re-elected. The Tribunal has original 

Judges jurisdiction in controversies arising between the 
Confederation and Cantons ; it has also appellate 
jurisdiction m cases referred to it from Cantonal courts. 
Moreover, it has power to try cases of treason against the 
Confederation. It has criminal jurisdiction, with a jury of twelve. 
The Federal Tribunal can set aside a Cantonal law on the ground 
that it is in conflict either with the Federal Constitution or with 
Federal laws. It differs from the U. B. A. Supreme Court in the 
fact that it has no power to declare any Federal law to be 
invalid. In 1928, a court has been set up to try cases under 
administrative law 

VI. Political Parties in Switzerland 

Switzerland with her diversity of races, religions and languages 
would have been the breeding ground of large number of political 
No bitter parties, generating hatred and animosity towards one 
another had she been actuated by the spirit which 
prevails among the so-called minority communities in 
India. ^ But the intense patriotism of the Swiss people has saved 
them from such a calamity. Race, religion or language do not 
constitute the basis of any party m Switzerland The tradition 
of the Swiss political life has been its remarkable freedom from 
party politics. But in recent years the influence of the Party 
system is making itself felt even in this permanently neutralised 
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state “Party Organization,” observed Munro in 1981, “has 
tightened during the past decade and professional organizers, 
known as party secretaries, have become more m evidence as well 
as busier ” In November, 1982, the Conservatives held a mock 
trial of Socialist leaders W'hich led to noting. The court held 
Leon Nicole, editor of the Socialist neM^spaper ‘Le Travail', 
responsible tor noting because he had incited the 
Socialists to violence. In 1938, the Canton of Geneva fevetop- 
returned M. Nicole and a Socialist majority to the “a^y spirit 
Federal Assembly The Socialists also gained control 
of the City Governments of Zurich and Lausanne. Their success 
as well as the example ot the Nazis in Germany led to the 
formation ot the National Socialist Confederation, which like the 
Nazis IS anti- Jewish m tendency The Socialist Party is the 
second largest in the National Council, >et it has not been able 
to elect one of its members to the Federal Executive ; nor have 
the Fascists been able to make many inroads on the Swiss 
system ' of Lemocracy The position of the parties after the 
election held on October 27, 1936, was as follows — 


Council of State 

Pai’titis Nnuibev of Meiubeis 

Catholic Coiiseiu ati \ es 19 

Badical Democratic 18 

Farmers, Workers and IMiddle Class 8 

Liberal Democratic 2 

Social Democratic 1 

Social Political 1 

44 

National Council 

Piadieal Domocratic 48 

Social Democratic 50 

Catholic Conservative 42 

Farmers, Workers and Middle Class 21 

Liberal Conservatives 7 

Communist 2 

Other Parties 17 


187 

VII. The Swiss Civil Service 

The Swiss Civil Service is recruited by competitive examination, 
but m appointing persons to the more important and responsible 
posts, the Federal Council exercises its discretion. Permanent 
officials of the departments assist in the drafting of legislation 
There are now more than fifteen thousand persons, that is, 
more than eight per cent of the whole number of persons 
gainfully employed in the country, who are public officials under 
the Federal, Cantonal and City Governments. They are organised 
under powerful Trade Unions, By a law^ of 1925, provision has 
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been made to give higher salary to married officials than what is 
given to bachelors ; and also for granting additional allowance 
for each dependent child. In view of the alarming decrease of 
population among the higher classes in India, such a step should 
be taken in this country too. 

Vlll. Direct Democracy and the Causes of its 
Success in Switzerland 

In Switzerland, provision is made for the direct participation 
of the people in the Government in three ways, namely — the 
Lanclsnemeinde, or general meeting of the people, 
ge^e^ndf^' Initiative and Beferendum. In six Cantons the people 
meet usually on the last Sunday in April in the open 
air in what is called the Lanclsgemeinde. Here they discuss 
public questions, arrive at important decisions, revise, if necessary, 
the Cantonal Constitution, enact ordinary laws, impose taxes and 
exercise eliective control over the Cantonal Executive Commission. 
They carry on these important businesses with dignity, decorum 
and order. “At the present time,” observes Prof. Brooks, “it is 
generally conceded that the Landsgememde will be perpetuated 
indefinitely in the six democratic Cantons of Switzerland as ‘the 
most natural, most vital and most beautiful embodiment of 
Democracy.’ In the other Cantons, though the people do not 
meet in Town-meeting, yet they can make their influence 
decisive through the institutions of Beferendum and Initiative 
Eleven Cantons have adopted the obligatory Beferendum for all 
ordinary laws ; and all the Cantons excepting one have the 
Initiative for ordinary legislation. 

In the Federal Government, Beferendum is obligatory on all 
constitutional amendments. If thirty thousand voters request 
m a petition wdthin ninety days after the passing of an 
^^^erendum ordinary law, that the law should be referred to the 
Initiative people, Befei’endum has to be invoked in that case. 

But the Constitution provides that the Befereudum 
can only be applied to laws and resolutions of general application 
and wffiich are not of an urgent character. This clause has been 
interpreted as excluding treaties, the budget, and grants-m-aid 
for local improvements. In 1928, however, a Convention, signed 
by the Swiss Government relative to the free-zone dispute with 
Prance, was referred to the people, who rejected it by a large 
majority. It has already been pointed out that 50,000 voters by 
petition can initiate an amendment to Federal Constitution, but 
surprisingly enough there is no Initiative on ordinary laws in the 
Federal Authority. Between 1874 and 1932, 90‘4 per cent of the 
Federal laws and decrees have come into effect without a referen- 
dum ; it is only on forty laws out of four hundred and fifteen 
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laws that the Referendiiiu was asked. Of these forty, the people 
and the Cantons rejected twenty-six and accepted fourteen. The 
proportion actually voting has risen from 51*6 per cent between 
1911 and 1920 to 60'7 per cent between 1921 and 1981. It is 
usually found that the laws which seek to impose an}- new 
financial burden, or seek to infringe the rights over private 
property are usually overthrown, irrespective of their merits. 
Thus, in 1931, a law for state old-age insurance was rejected, 
though it was unanimously adopted by the Lower House ; in 1922, 
a socialist proposal for capital levy was also rejected ; in 1926, the 
people similarly rejected a proposal for a government wheat 
monopoh'. Bonjour claims that Referendum, “is the surest 
method of discovering the wishes of the people — an excellent 
barometer of the political atmosphere'’ ; that “it compels the 
legislator to conform with the aspirations of the people”, and that 
“it puts an end to acute conflicts between people and governments, 
and provides one of the safest barriers there can be against revolu- 
tionary agitation.” Finer, however, thinks that the voters are 
ill-fitted by their education and their selfish instincts to pronounce 
impartial and sound judgment on complex issues of legislation ; 
and that the country would be better off, if the voters “learn to 
choose some one whom on the grounds of honesty, capacity and 
consonance with their general point of view and interests they 
can trust.” But it cannot be denied that the Referendum 
stimulates patriotism and inspires a sense of responsibility in the 
citizens. It affords an excellent arena for political education. 
It brings the governing class m close contact wuth the masses, 
on whom rests the final authority. The people feel that they are 
really sovereign. 

A number of factors has contributed to the success of direct 
democracy in Switzerland. First, the country is permanently 
neutralised by International Law ; hence, it is free from 
the complications arising out of an active foreign policy. Ef "cMs°of 
Secondly, the Swiss people are remarkably frugal and 
simple. They do not like extravagance on the part of 
the government. They exercise their power with moderation. 
Thirdly, as Switzerland is a small country, it is possible to refer 
many issues to popular vote. The general education of citizens 
enables them to give sound decision in a majority of cases. The 
Swiss schools impart excellent civic training. The peculiar 
character of the Executive also contributes to the success of 
democratic governments m Switzerland. But the ultimate cause 
of the success of democracy in Switzerland is to be sought rather 
in the good sense of the Swiss people than in any extraneous 
constitutional arrangement. A people inclined to take extreme 
views in matters relating to principles and policy of government 
would find the Swiss system unworkable 
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THE CONSTITUTION OF THE U. S. A. 

I. Its Character 

The constitution of the United States of America is based on 
the principle of checks and balances. This scheme of Govern- 
Pnncipies was framed in the last quarter of the eighteenth 

ofthe_ _ century under the influence of certain doctrines and 
ons 1 u ion hopes and apprehensions The principles 

from which the authors of the first constitution set out were four 
in number ; viz. — (1) to secure the absolute sovereignty of the 
people, (2) to recognise complete equality among citizens, 
(8) to protect the people against usurpation or misuse of authority 
by their officials, and (4) to protect the rights of the states 
against the encroachment of the central or federal authority. 

There wns intense and bitter jealousy between the thirteen 
colonies, wffio formed the original members of the confederation 
The declaration of Independence asserted, “These 
Constitution colouics, are and of right ought to be, free and 

independent states.’' The Confederation was formed 
in 1781, hut no central authority having an effective will of its 
own was created. The States attached so much importance to 
their individual independence that they were afraid to grant to 
any central authority an executive power which might ultimately 
deprive them of all their rights. But this system could last only 
for eight years. In 1787 the States met in a Convention at 
Philadelphia and drew' up a Constitution which set up a Central 
Government. The preamble of the Constitution explains the 
reasons for taking this step : “We, the people of the United 
States, 111 order to form a more perfect union, establish justice, 
insure domestic tranquillity, provide for the common defence, 
promote the general welfare, secure the Blessings of Liberty to 
oiu’selves and our posterity, do ordain and establish this Constitu- 
tion for the United States of America." This Constitution came 
into force in 1789. 

The American Constitution is a federal one, by which the 
National or Federal Government is vested only wnth a delegated 
authority. “The delegation of pow'ers to the National 
Federal Government," observes Sir Maurice Amos in 


“is to be regarded not as a concession made by the 
several states, but as coming from the people of the United States 
at large. That is to say, that the sovereignty of the United States 
and the sovereignties of the individual States are derived mdepen- 
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dently from the same source. And if it be true that the line of 
demarcation between the sovereignty of the Federal G-overnment 
and that of the forty-eight States is to be regarded as so traced that 
whatever powers the Constitution has not given, either expressly 
or by implication, to the Union, are reserved to the States, 
that IS not because the States have any primacy over the Union, 
but because the common creator of both, the people, has so 
willed it ” The Constitution contains three lists of powers, 
namely, a list of what the Congress can do, a list of what the 
Congress can not do, and a list of what the States can 
not do. The Congress is given power to lay and collect 
taxes, duties, imports and excises, to pay the debts and 
provide for the common defence and general welfare of the United 
States ; to borrow money on the credit of the United States ; to 
declare war, to raise and support armies and to maintain a navy , 
to regulate commerce with foreign nations and among the 
several States ; to establish a uniform rule of naturalization ; to 
make all needful rules and regulations respecting the territory or 
other property belonging to the United States, to legislate for the 
national capital, the city of Washington, and the district of 
Columbia in which it is situated, and “to make all laws which 
shall be necessary and proper for carrying into execution the 
foregoing powers ” The second list provides that the Congress 
may not suspend the privilege of the writ of ‘habeas corpus’, 
‘unless when m cases of rebellion or invasion the public safety 
may require it’ ; it may pass no bill of attainder or ex-post facto 
law ; and it may give no preference ‘by any regulation of 
commerce or revenue to the ports of one State over those of 
another.’ The original Constitution provided that no direct tax 
“shall be laid, unless m proportion to the census or enumera- 
tion” ; but the 16th Amendment of 1913 virtually repealed it by 
providing that “the Congress shall have power to lay and collect 
taxes on incomes, from whatever source derived, without appor- 
tionment among the several States, and without regard to any 
census or enumeration. 

The first ten 'amendments of the Constitution guarantee com- 
plete equality among the citizens and protect them against abuse 
of power by their officials These amendments 
guarantee religious toleration, the rights of free speech, of^mdividuai 
freedom of the press, freedom of assembly and peti- ^ * 

tion; prohibit unreasonable searches and general warrants 
and deprivation of life, liberty or property without due process 
of law ; and guarantee trial by Jury in criminal prosecution 
and m civil suits at Common Law. 

The States are prohibited from entering into any treaty, 
alliance or confederation , coming money, emiting bills of credit ; 
making anything but gold and silver coin a tender in 

59 
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payment oi debt ; passing any bill of attainder or 
States 3,ny law impairing tlie obligation of contracts. The 
13th Amendment prohibited slavery, the 14th the 
making of an} law which nstay abridge the privileges or 
immunities of citizens, the 16th prohibited the denial of the 
franchise on account of 'race, colour, or previous condition 
of sepitude, and the 19th prohibited making of any law denying 
the right of wnmen to franchise. The States can make laws on 
any other subject, thus allowing them to have major share in all 
the business of legislation and execution of laws- The subjects 
reserved to the States include the whole law of real and personal 
property, the law of contract and of tort, commercial law, the 
law of trusts, family law', the greater part of administrative law 
relating to such subjects as labour conditions, factory laws, child 
labour, public health, public morals, education, and the law 
relating to the organization, power and procedure of the Courts. 
But the recent tendency in American Government is to attempt 
at uniformity with regard to laws relating to conditions of labour, 
commercial law, marriage and divorce 

The second characteristic of the American Constitution is that 
it is not only a written but also a rigid one. It is impossible 
A rigid Federal authority alone to change or amend 

Constitution Amendments may be proposed in either of two 
w^ays ; either by a two-thirds vote of both Houses of 
Congress ; or by a Convention called together on the application 
of the legislatures of tw'o-thirds of the States. An amendment 
proposed in one or other of these ways has to be ratified by the 
legislatures of, or by Conventions in three-fourths of the States. 
But the Constitution has grown in course of time by means of 
customs and usage, judicial and administrative decisions and 
formal legislation. 


The third characteristic is the power of the Federal Court to 
decide on the legality of laws passed by the Congress. The 
Supremacy Supreme Court is independent of both the Legislature 
judmiary Executive and it holds the Constitution to ' be 

effecte supreme law of the United States. In 148 years 

from 1789 to 1937, sixty-four Acts of the Congress out 
of a total of approximately 58000, have been declared 
unconstitutional by the Supreme Court. According to Burgess the 
permanent existence of republican government depends upon this 
power of the Judiciary more than on anything else, because, 
elective gevernment must be party government — majority govern- 
ment ; and unless the domain of individual liberty is jprotected 
b\ an independent, unpolitical department, such government 
degenerates into party absolutism and then into Caesarism. ” 
But the judicial supremacy reduces the power of the Congress 
and makes it a non-sovereign law-making body. According to 
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some [jublicists the Congress is iii a perpetual stage of uon-age 
and the American people are boiincK by a testament made by their 
forefathers. But Sir Maurice Amos opines that the National 
(Tovernment ought to be compared not to an infant, an alien or 
a married woman, but to an agent, to whom certain authorities 
have been delegated by the sovereign people The present genera- 
tion may change the arrangement made by their forefathers, 
hence it is wrong to say that the people are bound by the testa- 
ment of the latter. Another evil arising out of the judicial 
supremacy is that political questions are not discussed on their 
intrinsic merits, but on their conformity to the Constitution or 
otherwise. Moreover, in recent years the Supreme Court has set 
aside many laws relating to the New Deal of President Eoosevelt. 
It has, therefore, been charged with partisan spirit or with stiff, 
unyielding conservatism. 

II, Checks and Balances in the Constitution 

The fathers of the American Constitution entertained a liveh 
suspicion of the officers of the Government and also of Democracy 
To guard against the usurpation of powers by any one organ of 
Government, they not only made the Constitution supreme, but 
also provided a number of checks and balances These checks and 
balances were devised to secure the sovereignty of the 
people. The following are the checks and balances con^smutfon 
provided in the Constitution of the U S A. — Under 
the influence of Montesquieu’s theory of separation of powers, the 
functions of Government have been divided into the Legislative, 
Executive and Judicial departments Bach department has been 
made independent of others. The two branches of the Legisla- 
ture, the Senate and the House of Representatives are balanced 
against one another The Congress is hunted by the veto of the 
Executive The Executive is limited by the right of the Senate 
to disapprove the public service appointments and disallow the 
treaties made by the President The Judiciary as the inter- 
preter of the Constitution has the function of declaring void 
any action of the other departments of Government which trans- 
gressed the will, of people as set forth in the Constitution. The 
Eederal authority as a whole is set up against the State Govern- 
ment The State Government is balanced by the Local Govern- 
ment. Behind all the organs of Government — Federal, State 
and Local — lies the power of the people. “The ultimate fountain 
of power,” observes Bryce, “popular sovereignty, always flows 
full and strong, welling up from its deep source, but it is there- 
after diverted into many cha^pnels, each of which is^o confined 
by skilfully constructed embankments that it cannot overflow 
the watchful hand of the Judiciary being ready to mend the 
bank at any point where the stream threatens to break through”. 
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ill. Changes in the Spirit of the Constitution 

The circumstances under which the original Constitution was 
drawn up have radically changed and along with the change in 
Territory circumstauces, a change m the spirit of the Constitu- 
*‘o\iation been necessary The original Constitution 

popu a ion framed to suit a territory of which only about 

100.000 square miles were inhabited by a little over 2,000,000 
white people. At present the United States covers an area of 

2.974.000 square miles and has a population of 130 millions. 

The framers of the Constitution wanted to keep the departments 

rigidly separated from one another. But growth of the party 
Influence of ^ysteiu, wliich they could not foresee has brought 
the party the Executive and the Legislature in closer relation 
system Other. ‘Tt IS froiu the non-legal party 

machinery that the legal machinery of government derives 
its motive power.” Without the partv machine and organiza- 
tion it would have been very difficult to work out the 
Constitution. Another significant change is the entrusting of 
power greater than what the Constitution intended to do to the 
President. President Eoosevelt and President Wilson frequently 
addressed the Congress in person and pressed it to deal with 
matters they deemed urgent. The nation has put great trust in 
President Roosevelt. 

Then again the states have grown less jealous of the Federal 
authority than before This is evidenced by the Sixteenth 
Amendment which gives to Congress the power of 
laying and collecting taxes on incomes derived from 
Goterament By the application of the theory of 

implied power the Federal authority is now extending 
its sphere of activity ; especially in matters of trade and transport. 
It must be clearly understood that these changes have been 
introduced, not by formal amendments to the Constitution, but 
by custom and Convention. Convention has changed the mode 
of electing the President. The framers of the Constitution intended 
that the President should be elected, not by the citizens directly 
but indirectly by the electors, who were expected to exercise 
independent judgment. But the enforcement of party discipline 
has made the electors mere party-agents, who are bound to vote 
for the nominee of the party. 


IV. The President 

The Executive power is vested in the President of the United 
Election States of America. He IS assistcd by the Vice-President. 
Pr«fdent porsoB except a natural-born citizen is eligible to 

office of President ; neither is any person eligible to 
that office who has not attained the age of thirty-five years and 
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been fourteen years a resident within the United States. The 
Constitution makes the following arrangement for the election of 
the President and Vice-President Every four years the citizens 
of each State elect qualified voters of that State to act as electors 
of the President and Vice-President There are as many electors 
in each State as it has Representatives and Senators in Congress. 
The electors of each State have only one vote A majority of 
votes of all the States is necessary for a choice These provisions 
W'ere made to keep the election free from direct popular influence. 
But this intention has been foiled. Long before the 
election, party managers try to find out the man who is 
likely to won the election, w'ho is likely to he pliable 
m the matter of policy and appointments, and to be efficient 
in government Well-known men have many enemies, so ‘dark 
horses’ are preferred Once the managers are able to find out 
the men of their choice, they try to meek the public and the 
politicians familiar with their characters and careers. Then in 
June, that is, five months before the election of Presidential 
electors, the Party Conventions meet to adopt candidates for 
Presidency and Vice-Presidency. Each Party holds a Convention 
which is described as “a howling, screaming, demented mob of 
partially or wholly intoxicated men and women numbering over 
2,000, meeting to listen to speeches, to yell whenever their 
‘ favourite son ’ or his gang of friends are mentioned, to bellow^ 
defiance when an opponent is praised.” But the political wire is 
pulled behind the Conventions by powerful bosses, who “trade 
policies, ambassadorships, Cabinet posts and State appointments, 
for votes ” The electors are elected on the Tuesday next after 
the first Monday in November every fourth year and they elect 
the President and the Vice-President on second Monday in 
January following. But these two steps have become merely 
formal, because when the voters in each state elect electors, they 
know for which President and Vice-President the latter are 
going to vote. The candidate who is adopted for the post of 
President is not usually consulted before the party adopts a 
programme ; and no body expects the successful candidate to 
adhere to it Before 1940 the Convention of the Constitution was 
that a President should not be re-elected for more than one term. 
But the Convention was disregarded in the last Presidential election 
m November, 1940 and President Roosevelt has been elected for 
the third term. 

The position of the President is one of the most important 
posts in the world of men He is the Commander-in- Chief of the 
Army and Navy. He has the power to make treaties 
by and with the advice and consent of the State. He ^ 

appoints by and with the advice and consent of the 
State, Judges of the Supreme Court, Ambassadors, Ministers and 
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Consuls He appoints the members of Ins Cabinet, who ai'e 
responsible to him and not to the Congress He may convene 
the Congress in special session and when the two Houses are 
unable to agree upon a date, he may adjourn the Congress He 
cannot make laws, and he cannot even take part in the talks in 
the Congress, as the British Prime Minister can, but he has the 
power to veto a law. His veto, however, may be over-ndden, if 
both the Houses repass the Bill, each by a two-thirds majority. All 
sorts of important talks are performed by the President. He must 
keep Congress informed ol the state of the union He must 
receive foreign Ambassadors and Ministers. He must see that the 
laws are faithfully executed. He can pardon criminals. In times 
of war or danger the people allow the President to make what 
laws he likes for the time being. 

The Pre.sident and his Cabinet have got large discretion m 
the creation and application of rules relating to matters like the 
p ^ Inter-state Commerce Commission, the Federal Trade 

of’The*’ Commisssion, the Federal Reserve Board, the Tariff 
under the CommissioB and the Shipping Board, The President 
can make ordinances m the matter of tariff arrange- 
ments and public lauds. In recent years the President 
has assumed very large powers in promoting the New Deal. 
In June, 1933, the National Industrial Recovery Act was passed 
to remove obstructions to the free flow of inter-state and 
foreign comnieree : to promote co-operative action between 
trade-groups : to induce and maintain united action of labour and 
management under Government supervision , to eliminate unfair 
competition : to promote the fullest possible utilization of the 
present production capacity of industries , to avoid undue 
restriction of production; to increase the consumption of industrial 
and agricultural products by increasing purchasing power , to 
reduce and relieve unemployment : to improve standards of 
labour : and otherwise to rehabilitate industry and to conserve 
national resources. The Act authorized the President to approve, 
and by approving to put into force, codes of fair competition 
for any trade or industry which might petition to be regulated, 
or as to w’hich the President might be satisfied that there 
prevailed in it abuses inimical to public interest or contrary 
to declared policy of the iVct. The President got the power oi 
prescribing the maximum hours of labour, the minimum rates ol 
pay and other conditions of employment. Bnt m May, 1935, the 
Supreme Court condemned the whole system of code-making 
pow-'er. In the case of the Schechter Poultry Corporation and 
others vs. the United States, the Chief Justice remarked i 
“CongTess cannot delegate legislative power to the President to 
exercise an unfettered discretion to make whatever laws he 
thinks may be needed or advisable for the rehabilitation and 
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expansion of trade or industry,” But the Supreme Court 
experienced a change of heart in regard to the New Deal after 
the re-election of Eoosevelt in 1937. It upheld the constitutionality 
of the National Labour Delation x\ct in five cases, which were 
decided on the 12th April, 1937. The Act entrusts the Executive 
authority with large powers. The National Labour Kelations 
Board on finding that any employer is engaged in any ‘unfair 
labour practice' can issue an order requiring the offender to 
‘cease and desist’ from his offence, and ‘to take such affirmative 
action, including reinstatement of employees with or without 
back pay', as wall effectuate the policies of the Act. 

In conducting foreign affairs the President has very large 
powers. He cannot, indeed, declare war, but the Congress has 
never declared war except upon the suggestion of the 
President. He lays down the main line of foreign conducting 
]jolicy, and carries on negotiations with foreign Powers. 

He determines the policies of neutrality, and armed 
intervention and threatens a foreign Power with war, whenever 
necessary. These powers of the President are not subject to the 
control of the Foreign Affairs Committee of the parliamentary 
assemblies, nor of the party system. “It was precisely m the war 
powers and in foreign policy, that the Fathers desired a single, 
unchecked and vigorous executive observes Finer, “they have 
attained it, and even the power of party has been unable to over- 
come this dictatorship, which may be good or evil, according as 
the man is wise or foolish, but not as the citizen body, enlightened 
as well as parties may enlighten them, might desire.” 

The President has enormous power of patronage. In June, 
1927, besides the consular and diplomatic officers, there were 
in all 559,138 employees in the entire Executive Civil Service, 
of whom 422,998, that is, about 76% were recruited 
by competitive examination and 137,140 offices were ©ftte ^ 
filled by nomination. Of this 16,700 posts were 
confirmed by the Senate. About 20,000 posts carrying a 
substantial salary are altogether the subject of President’s 
patronage. In filling up many of these posts he is guided by 
the opinion of the Senator or Senators (belonging to the 
President’s party) from the State in which the appointment is 
to be made, or of the local party leaders. But many other posts 
are filled up by him personally Moreover, the President’s 
power of removing an executive officer is a constant threat to 
the security of the Senator's nominees. This power was 
confirmed by the decision of Chief Justice Taft in the case of 
Post-master Myers vs. United States in 1926. But m the 
case of Ruthbun vs. United States in 1935 the Supreme Court 
held that as Ruthbun held the office of the member of the 
Federal Trade Commission, whose duty is quasi-legislative and 
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qiiasi-judicial in character, his dismissal by the President before the 
expiry of the term of his office was illegal. The Constitutional 
position with regard to the President’s power of removing an officer 
depends, therefore, upon the character of the office concerned. 

If the President’s party commands a majority in Congress, 
his Message and Veto Powers become the vehicle of legislative 
leadership President Wilson secured important laws 
haflrthip^ relating to the banking system, the income tax and 
control of trusts through his Messages. President Taft 
observes that the President “is himself a part of the Legislature, 
in so far as he is called upon to oppose or disapprove acts of 
Congress. A President who took no interest in legislation, 
ignored his responsibility as the head of the party for carrying 
out ante-election promises m the matter of new laws, would not 
be doing what is expected of him by the people.” The power 
of the President ultimately depends on his personality. 

V. The Cabinet 

The Cabinet in the U. S. A. consists of the heads of depart- 
ments. The departments are ten m number, namely, the 
Department of Treasury, the War Department, the Post Office, 
the Navy, the Department of the Interior, the Department of 
Agriculture, the Department of Labour and the Department of 
Commerce. The tenth is the Department of Justice, which is 
really the Judiciary. The heads of these Departments are merely 
personal assistants of the President. They are appointed by 
him vdth the consent of the Senate, which body, however, has 
seldom refused to approve of the selection made by the President. 
They are not members of the Congress and are not responsible 
to it. “The Cabinet is” observes President Taft, “a mere creation 
of the President’s will. It is an extra-statutory and extra-consti- 
tutional body. It exists only by custom. If the President 
desired to dispense with it, he could do so. As it is, the custom 
is for the Cabinet to meet twice a week, and for the President 
to submit to its members questions upon which he thinks he 
needs their advice, and for the members to bring such matters 
in their respective departments as they deem appropriate for 
Cabinet conference and general discussion” 

VI. The Legislature 

The Legislature of the United States is called Congress. The 
Congress consists of two Houses — the House of Representatives 
and the Senate. Representatives are elected for a term of two 
years by the voters of each of the States in proportion 
population of that State as determined by the 
latest Federal census. Senators are now elected by 
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voters to serve ior six years. Each state js represented by 
two Senators There are 96 Senators and 485 members of the 
House of Eepresentatives Bepresentatives are elected alternately 
in the year of the Presidential election, and half-way through 
tlie President’s term, so that he may know wdiat the public 
think of his policies Senators are elected for six years, one-third 
of the members being elected every tw'o years, m order that each 
session of the Congress may have in it men experienced in public 
affairs A Senator must be at least of thirty years of age, and a 
Eepresentative must be above twent^v-five years of age. 

The Senate has equal law-making power with the House 
of Bepresentatives. Every bill must pass the House of Bepre- 
sentatives as well as the Senate Then it is presented to the 
President for his signature. If he vetoes it, and 
both Houses pass the bill by the vote of two-thirds with the^ 
of each House, it becomes a law without 
the President's signature. If the President fails to veto 
or return a bill to the House in which it originated before 
the end of ten davs from the time he receives it, the bill becomes 
a law 

The Senate is presided over by the Vice-President of the 
United States. It has got not only legislative functions but 
also important Judicial and Executive powers. It is a 
high court for trial of cases of impeachment. It also of the 
confirms the appointments made by the President and 
ratifies treaties made with foreign powders. In one respect the 
Senate is inferior to the House of Bepresentatives. Bevenue 
Bill originates in the House of Bepresentatives, and not in the 
Senate. But the Senate can msert w'holly new proposals of 
its own, and strike out everything except the enacting clause. 
Hence Bryce observes that “‘even in finance the Senate has 
established itself as at least equally powerful with the House, 
although this does not seem to have been contemplated by the 
Constitution.” The Senate has many Committees, among which 
the most important are Committees on Appropriations, Finance, 
Foreign relations, Justice, Military Affairs, Naval Affairs, 
Inter-state Commerce and Pensions. Through these Committees 
the Senate is able to keep m touch with the Executive depart- 
ments which work in isolation from the Legislature. The 
action of the President with regard to foreign policy is checked 
by the Committee on Foreign x^ffairs. Treaties are ratified not 
by the Congress as a whole but by the Senate only The 
Senate is more pow^erful than the House of Bepresentatives 
because it is a smaller body, containing men of experience, who 
are also important party leaders. It is the ambition of every 
member of the House of Bepresentatives to become a Senator 
As there is no time-limit for the debate in the Senate, each 
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Senator can block some bills indefinitely. The House of 
Hepresentatives cannot accomplish anything without its concur- 
rence. The Senate has been able to make itself eminent and 
respected. 


VII. The Judiciary 

The Judicial power of the United States is vested in one 
Supreme Court, and m such inferior courts as the Congress has 
from time to time, ordained and established. The 
Supreme Supreme Court consists of a number of Judges who meet 
at Washington The Judges are appointed for life by the 
President with the consent of the Senate. The Supreme Court 
has jurisdiction in (1) All cases, in law and equity, arising 
under the Constitution, law’s and treaties of the United States ; 
(2) Causes affecting Ambassadors and Consuls of admiralty and 
maritime jurisdiction ; (Hi In cases of controversies to which 
the United States is a party, or between a state and the citizens 
of another state, citizens of different states, and bet- 
ween citizens and foreign states. It has original 
jurisdiction in state cases, or those affecting Ambassa- 
dors or Consuls ; in other cases it has only an appellate jm’isdiction 
It hears appeals from the inferior Federal Courts, which have 
been set up all over the country. The Federal Judges have it as 
their prime duty to safegnard the Constitution and to treat as 
void every legislative act of the Congress, w^hich is inconsistent 
with the Constitution. 

VIII. Government of the States 

The component units of the United States of America, namely 
the States, are autonomous republics, their powers and functions 
being specified by the Constitution. The division of 
offhf States functions betw’een the State Government and Federal 
Government is based roughly on the principle that 
subjects of general interests, having application to the Federation 
as a whole are administered by the Federal Government while 
subjects in which the various States are individually interested 
are administered by the State Governments. 

According to the provisions of the Constitution, every State must 
have a Eepubliean form of Government and a definite Constitution. 
The legislature in the States consists of two Houses — one Upper 
and the other Lower and the members of the Upper House are 
elected for four years while the members of the 
Sgma^re Low’er House are elected for two years. The State 
legislature may exercise its legislative functions within 
limits set by the provisions in the Constitution. 
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The Executive in the States is also elected by the 'people. 
The Governor is the chief executive with a term of office varying 
from two years to four years in different States. 

Certain States have their Lieutenant-Governors also. Governor 
Other State officials are appointed on an elective basis 
and can be removed only by impeachment by the Lower House, 
The principal function of the Governor is more or less like that 
of the President and consists m supervising the administration 
of the laws of the land and in informing the Legislature of the 
needs ot the State He is empowered to veto the decisions 
of the Legislature but the Legislature also by a two-thirds or two- 
fifths majority may override the veto The Governor is the 
commander of the militia of the States. 

Every State possesses its owm Judiciaiu consisting of the 
Supreme Court down to the lowest courts of justice The 
Supreme Court is the final court of appeal in the 
State and has at its head a Chief Justice and several clary® 
other associate Judges. The Judges are generally 
appointed by the people but in some States by the legislature also. 

The States have almost absolute power to make their own 
Constitution subject to certain procedures of amendment and 
to the condition that the Constitution must be of a 
republican type. The States can levy their owm taxes, ^'d?nd^L- 
have their own system of local government, can elect states”^ 
their own executive and legislature and a judiciary 
Every State maintains its own citizenship and a man can be a 
citizen of the United States of America only by being a citizen of 
a State 

The States are not entitled to secede from the Federation. 
They cannot exercise powers wffiich are constitutionallj’- exercised 
by the Federal Government, and also those powers 
which do not come within the jurisdiction of the onthe®*"*®”® 
States under the Constitution. With regard to these ^^rstltes 
limitations, Bryce aptly observes that “in the partition- 
ment of governmental functions between Nation and State, the 
State gets the most but the nation the highest so that the 
balance between the two is preserved 

IX. The Supreme Court Issue and the Constitution 

Franklin Roosevelt, elected President of the U. S. A. m 
November, 1932 and re-elected m 193G and 1940, undertook a policy 
of national recovery Irom the sliiinp, as soon as he came 
to office for the first time. His policy, known as the 
New' Leal, means that the Congress should einpowu-r 
the President to spend huge sums of money on employment, 
agriculture, industry and financial reorganisation and to allow 
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him power to spend the money at his own discretion. He 
received the support of the Congress and his policy "was evidently 
endorsed by the American people as was evidenced by his 
success at the polls at two successive elections The Supreme 
Court has pronounced as many as sixteen decisions which 
properly may be regarded as affecting laws emanating from the 
New Deal. In five cases it upheld the New Deal laws and in 
eleven declared them uncon.stitutional 

Such a course of action, taken by the Supreme Court, led 
President Eoosevelt to send a message to Congress announcing 
Roosevelt’s I’eformmg th^e Judiciary on February 5, 

?e£ormtiie plan provided : (i) “that the President 

Supreme^ luay appoint a Justice to the Supreme Court in addi- 
tion to every Justice who has not, or does not resign 
before reaching the age of 70 years and six months, with the 
proviso that the total number of Judges sliould not exceed 15 . 
(ii) that the President iua\ appoint an additional Judge to 
inferior courts under similar conditions, with the proviso that 
the total number of such Judges .shall not exceed 50 : (iii) 
that li, as and when a law is declared unconstitutional by an 
inferior court, the case will go straight to the Supreme Court , 
(ivi that a proctor shall be created to keep track of all cases m 
which the constitutionality of a law is challenged, and inform 
the Government.” 

At present there are nine Judges of the Supreme Court, six 
of them are over 70. Had the President’s plan of enlarging 
the Court been ajiproved, he would have been allowed 
to appoint six additional Judges. This would have 
Sef brought the Supreme Court to his side, because three 
out of the nine existing Judges were generally regarded 
as favourable to the New Deal. 


It should be noted that the total strength of the Supreme 
Court has been changed as many as five times before When 
first established, it had six Judges. Eleven years 
ciMges ^ 0 d u c 6 d to Uve. After that, the number 

judgef varied by different Congressional Acts from six 

to ten. Congress first fixed the number at nine in 
iSfifi. Afterw'ards it was reduced to seven and then raised to 
nine again. But it has remained at nine for more than 50 years 
This history shows that the Congress would be perfectly within 
its rights if it changes the numher of Judges from nine to fifteen. 


But the real issue is that in this case the Executive and the 
Legislature are taking a definite step for overcoming the oppo- 
sition of the Supreme Court, wEich has been regarded so long 
as the guardian of the Constitution. The American people are 
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at liberty to amend the Constitution m am way they like : but 
the proceduL'e ol amendment is a difficult one Presi- Ljojitation 
dent Koosevelt believes that there is no need of 
amending the Constitution, because it is broad enough Supreme 
to permit all necessary reforms, if properly interpreted, 
and that it the Supreme Coui’t as it not exists cannot, or win 
not, make the I'lght kind of decisions, the Congress and the 
Executive are justified in revising or enlaiging its personnel. 

Those who are opposed to his plan of Supreme Court Revision 
argue that the programme of the New Deal has not w'orked 
well , that b} the President’s own admission one- 
third of the nation is still undernourished : that mdus- against this 
trial relations have become c-haotic; that the Federal 
debt IS mounting with unprecedented speed, and that it 
IS a good thing to have a court which dares to put on the 
brakes They further argue that the President’s plan implies 
extension of power for the Executive and opens the door for 
bossism and tyranm. David Lawrence m his recent book, 
“Supreme Court of Political Puppets" upholds the action of. the 
nine Judges and asserts that national recovery can be brought 
about m the U. B. A. by leaving matters run their course “with 
a minimum of interference by the State" It seems 
that the struggle is not only over the Constitution of betwein “ 
the U. B A but also one between State mterterence 
and Laissez-faire and between Labour aud Capital 
The President’s plan is supported by an overwhelming ^ majority 
m the ranks of organized labour by farm organizations and 
liberal thinkers “No issue since Lincoln’s time,” observes a 
writer, ‘‘has gripped the nation like that raised by the Court 
Revision Plan.”'' 


*T]ie Judicial Committee of the Senate though eomposed of Pemooi-rit.s 
(President’s own Party), reported adverselv to the hill and it was dropped 
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GOVERNMENTS IN GERMANY AND ITALY 

I. Political Evolution of Germany 

Germany, which had remained divided into numerous states, 
attained national unity under the leadership of Prussia m 1871. 
The tradition of the Hohenzollern monarchy m Prussia was one 
of centralized military despotism It "was preserved to a certain 
extent m the Federal Imperial Constitution which was set up m 
1871. The colossal defeat of Germany in the Great War seemed 
to have disillusioned the German nation in the matter 
of autocratic government. They veered round to an 
extremely democratic form of government, which they 
set up by the Weimer Constitution of 1919 But democracy 
failed to solve the economic and political problems of the German 
people. Hitler promised them prosperity at home and prestige 
abroad. Their faith m democracy, which had never been strong, 
weakened visibly and in 1988 Hitler was able to seize all power 
in his own hands. Theoretically the Weimer Constitution still 
forms the legal basis of the German State, but it survives only as 
an empty shell. To explain this point it is necessary to give in 
some details an account of the Weimer Constitution, which m 
itself IS worth studying for its unique character. As this Consti- 
tution has not been formally repealed we shall use the present 
tense in describing its features. In the political terminology 
cuiTent m Germany, the Hitlerite Germany is known as the 
Third Reich. 

11. Characteristics of the Imperial Constitution (1871-1918) 

The German Empire, established -as the result of the ‘blood 
and iron’ policy of Bismarck, was neither truly federal nor 
democratic in character. In form, it was a federation of twenty- 
five states, each with its Parliament, having authority over all 
matters not defined in the treaties as imperial. But in practice, 
Prussia exercised a preponderant influence m it The 
hereditary King of Prussia was the hereditary German 
Emperor, exercising in theorx as well as m tact the 
supreme executive authority In all federations the 8econcl 
Chamber is composed of equal number of representatives from all 
the component units . but in the German Bundesrath or the 
Federal Coimcil, Prussia alone had seventeen seats out of a: total 
o! some sixty seats. Lriissia practically c.outrolled three other 
seats also. Prussia alone could prevent any change m the Consti- 
tution and could veto all proposals loi making changes m the 
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army, navy and fiscal system. The Bundesrath acted as the 
Bnpreme Court and settled disputes between the federal govern- 
ment and the states and between one state and another. But 
the preponderant influence of Prussia m that body stood m the 
way of impartial administration of justice in such cases of con- 
flicts The federation was not the outcome of voluntary union 
between the different units ; it bore the mark of compulsion of 
one state, Prussia, over others. 

The legislature of the federation was the Imperial Parliament, 
divided into two Chambers — the Bundesrath and the Eeichstag. 
The members of the Bundesrath were not elected by 
the citizens of the different states. They were simply democratic 
nominees of the state governments, and as such they ^ 

voted according to the instructions of the Governments they 
represented. The Eeichstag, or the Lower Chamber, consisted 
of 397 members, elected for a term of five years by universal 
manhood suffrage. But it had no right to initiate legislation, 
to express its opinion on the conduct of affairs, -nor to ask 
Government for reports. Its consent, however, was necessary 
for making new laws and for imposing new taxes. The Chancellor, 
who was practically the supreme head of the executive, was 
responsible to the Emperor and not to the Legislature. 

III. The Federal State transformed into a Unitary State 

The principle of federation could never gam complete recogni- 
tion in Germany If the old imperial constitution manifested 
strong tendency towards unitary government, the 
Weimer Constitution strengthened that tendency 
still further. The new Constitution no longer spoke 
of the eighteen federating units as states, but referred to them 
as territories (Lander), each of which must have a republican 
constitution. The powers left to these territories were so small, 
that many constitutional authorities refused to recognise Germany 
as a federal state. Article six of the Constitution enumerated 
the powers which were solely in the hands of the federal 
government, These powers were ; exclusive authority in all 
questions relating to foreign and colonial affairs , organisation 
and maintenance and discipline of the Defence forces , 
communications by posts and telegraphs and telephones ; coinage 
and customs as well as internal free trade ; nationality, settlement, 
immigration, emigration and extradition. With a view to conciliate 
the Catholic opinion of Bavaria, she was allowed to send her 
special diplomatic representative to the Vatican Federal laws 
overrode state laws and in case of difference of opinion as to 
whether a state law was compatible with the Federal law, 
an appeal could be made to the Supreme Court for a more exact 
interpretation of the Federal law. 
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The Federal Grovernment had concurrent jurisdiction with the 
States in other subjects like the civil and criminal law and legal 
procedure ; passports, police, poor-relief and supervision of 
travellers, the press, population, maternity- and infant welfare , 
public health and labour laws including social insurance and 
labour bureaux ; exprojiriation and socialisation as well as pro- 
vision for war veterans ; trade, weights and measures ; money 
and bankruptcy including exchanges, traffic m food-stuff and 
articles of daily consumption ; industry, mining and insurance, 
high-sea navigation and fishing : railways, inland waterways and 
aerial transport and traffic, theatres and cinemas. Article l‘i 
provided that “so long and in so far as the Federal Govern- 
ment does not make use of its legislative power the States retain 
the power for themselves.” This provision, however, did not 
apply to the exclusive legislative powers of the Federal Govern- 
ment. The States were declared autonomous in their own con- 
cerns including the framing of their own constitutions. But this 
autonomy was more formal than real, because Article 48 provided 
“If a territory fails to carry out the duties imposed upon it b\ 
the national Constitution or national law^s, the President of 
the Eeich may compel performance with the aid of armed 
force.” 

In the Third Beich the seventeen Federated States or 
territories, namely, Prussia, Bavaria, Wurtemburg, Baden, 
Saxony, Mecklenburg (consisting of Mecklenburg- 
S^thlcons- Schw^erin and Mecklenburg-Strelitz, which were united 
In 1934 January 1, 19341, Thuringia, Hesse, Oldenburg, 

Brunswick, Anhalt, Lippe, Schaumburg-Lippe, Hamburg. 
Lubeck, Bremen and Saarland, have become merely administrative 
units. The Unification Act of April 7, 1933 brought these 
territories under the rule of Governors directly responsible to 
Herr Hitler. Appointment and dismissal of the Governors is 
reserved to the Leader. By the decree of February, 1934 separate 
state citizenship has ceased to exist. By the law, reforming the 
Beich of February 1, 1934 the so-called sovereign rights formerly 
possessed by federated territories passed into the hands of the 
Beich Cabinet. The state legislatures were abolished and the 
state Cabinets were subordinated to the Beich Cabinet. The 
state Governors now^ draft and promulgate state laws only after 
securing the consent of the Beich Government. They are under 
the administrative supervision of the Beich Minister of Interior 
Prussia, with about three-fifths of the area and population ol 
Germany, is even more closely controlled by the Central Govern- 
• ment than the other states. (Germany has, thus, become a unified 
and centralized state. The centralization has been carried 
still further recently by carving out the administrative divisions 
more on geographical lines rather than on the old political basis. 
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The tieichwat, the Heeond Ghaiiiber of Federal C-fermany, which 
represented the states, was abolished as it had become superfluous. 

IV. The Executive Authority 

Under the Weimer Constitution, the nominal head of the 
G-erman Executive is the President. Like the American President 
he IS elected by the vote of the people and not by the Chambers 
sitting together as in Prance But like the French President 
his term of office is also seven years. He is eligible for re-election 
for a further term ; he may also be removed from office by a 
vote of the people on a motion of the Eeichstag, passed by a 
t'wo-third majority The President cannot be a member of the 
Reichstag. The German Constitution sets out a long array of 
powers belonging to the President. He is the supreme commander 
of the Federal Defence Force and is the authority to appoint and 
dismiss all Federal officials and Defence Force officers He has 
the prerogative of pardoning criminals. He represents the 
Federation in International relations, sends and receives 
Ambassadors, concludes alliances as well as treaties with foreign 
powers subject to the condition that the declaration of war 
and conclusion of peace are effected by Federal law. But in 
reality the German Executive, as envisaged by the Weimer 
Constitution, was parliamentary m character All orders and 
decrees of the President required the counter-signature of a 
Minister, which implied the responsibility of Ministers to the 
Legislature In estimating the position of the German President, 
Gooch observed “The President is a symbol of unity and 
continuity, a master of ceremonials, a wheel in the constitutional 
machine. If he possesses tact and inspires confidence he may 
play a useful part in turning awkward corners, in composing 
quarrels, in solving ministerial crises, in building up the prestige 
of the Republic, but politically he is a cipher..” 

The position of the German Chancellor is somewhat analogous 
to that of the Prime Minister in England. He settles the political 
programme of his government, which is binding on all his 
colleagTies. Each Federal Minister was in independent charge of 
the department entrusted to him, but the Chancellor alone was 
responsible to the Reichstag for it. The principle of ministerial 
responsibility was clearly recognised, but that of collective Cabinet 
responsibility w^as not realised under the Weimer Constitution. 

The Reichstag elected on March d, 1983, passed, on the motion 
of Chancellor Hitler, the Enabling Act, officially entitled “Law to 
combat the Misery of People and Reich” by a vote 
of 441 to 94 This Act provides that the Cabinet may 
make laws for a period of four years by ordinance, Enabling^ 
even including such laws as are not in accord with 

61 
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the Weimer Constitiition. On January 31, 1937, the Reichstag 
continued the Enabling Act until April 1, 1941. Under the 
Succession Act of August, 1934, the office of Reich President was 
combined with that of the Chancellor, and the powers of both 
were conferred on Adolf Hitler. This law was submitted 
to the people for approval in a Plebiscite on August 19, 
1934, and was overwhelmingly ratified by about 84 per cent 
voters. His tenure is for life and he can appoint his 
own substitute. The Cabinet members' — nineteen in number 
besides Hitler — are not his colleagues, but his subordinates 
They are bound to him by an unqualified oath of obedience 
and loyalty. Any act, whether passed by the Reichstag 
or adopted by the Cabinet is the “plan and will of the Leader.” The 
Leader has independent ordinance-making power and his 
ordinances are binding for the judicial courts. The fusion of 
the offices of President and Chancellor has rendered un- 
necessary the constitutional requirement that all the President’s 
orders and decrees be countersigned by the Chancellor or 
by the competent national minister. The Weimer Constitution 
provided that “Leclaration of war and conclusion of peace shall be 
made by national law,” but Article 4 of the Enabling Act 
provides ; “Treaties of the Reich with foreign states, which concern 
matters of national legislation, do not require the consent of the 
bodies participating in legislation. The Reich Cabinet is empowered 
to issue the necessary provisions for the execution of these 
treaties.” The Reich Cabinet really means the Leader, who 
concludes and ratifies all International treaties, including alliances. 
The Leader can appoint and dismiss all officers including the 


■^Tiie Cabinet consists of the following ; the date mentioned against the 
name is that of first appointment : 

Leader and Chancellor — ^Adolf Hitler (January, 19831 
Minister of the Interior — ^Dr. Wilhelm Frick ( „ ) 

Minister for Foreign Affairs — Joachim Von Ribbentrop (Feb., 1938) 

Minister of Defence — ^Hitler (Feb., 1938) 

Minister of Finance — Krosigk (January, 1933) 

Minister of Food and Agriculture — ^Dr. Darre (January, 1933) 

Minister of Economic Affairs — Dr. Funk (January, 1938) also President oi 
the Reichabank (January, 1939) 

Minister of Labour — Franz Seldate (January, 1933) 

Munster of Posts — Dr. Ohnesorge (February, 1937) 

Munster of Transport — Dr. Dorpmuller (Feb., 1937) 

Minister for Aviation — Goering (January, 1933) 

Minister of Justice — Dr. Gurtner ( „ ) 

Minister of Learning and Education — ^R. Rust (April, 1934) 

Minister for Church Affairs — Hanns Ken-l (July, 1935) 

Minister for National Enlightenment and Propaganda — Dr. Goebels (Jan., 1983) 
Ministers without Portfolio — Dr. H. Frank (Dec., 1934), Dr. Schacht 
(Nov., 1937), Dr. Lammers (Nov., 1937), Dr. Meissner (Dec., 1937), 
and Count Von Neurath (Feb., 1938). 
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Cabinet Ministers. The Leader concentrates in himself not only all 
the legislative and executive powers, but also the supreme judicial 
authority During the “Bloody Purge” of 1934, Hitler assumed 
the functions of “the German people’s supreme judicial 
Magistrate.” In fact. Hitler is the supreme, and omnipotent 
Dictator of the Eeich 

V. The German Legislature 

The German Legislature under the Weimer Constitution 
consisted of two Houses — the Eeichstag and the Eeichsrat. The 
former was meant to represent the population and the latter the 
constituent states or territories. The Eeichsrat was abolished 
by the Decree of February 14, 1934. The Eeichstag, therefore, 
IS the only legislative body m Germany, but it has delegated 
away its authority to legislate as well as its control over the 
purse by the Enabling Act. 

The Eeichstag is elected according to the provisions of the 
Weimer Constitution, by universal, equal, direct and secret votes 
of male and female voters of twenty years of age and above for a 
term of four years. It is convened, not by the President of the 
Eepubhc, but by its own President, who is elected by the body 
itself and has all domestic authority and police powers concern- 
ing the Eeichstag, its members, premises and officials. According 
to the Weimer Constitution, the component states were entitled to 
depute their plenipotentiaries to explain their point of view to the 
Eeichstag But they have lost this power by the Decree of February 
14, 1934 Members of the Eeichstag receive compensation for every 
day of attendance at the Eeichstag sittings The Eeichstag 
used to hold the executive government responsible to it. But 
it no longer constitutes a check on the government. It is 
thoroughly under the control of the Nazi party. The parly 
draws up a list of candidates for election to the Eeichstag. No 
other candidate can stand for election. The voters can only 
approve or reject the list put forward by the Nazi party. The 
Nazis are so very sure of the approval of their candidates by the 
voters that they have not made any provision for the case in 
which their list would be rejected Article 85 of the Weimer 
Constitution provided that “the budget shall be adopted by law 
before the beginning of the fiscal year. Funds may be procured 
on credit only for extraordinary needs and as a rule only for 
expenditures for productive works Such a procurement as well 
as assumption of any liability by the Eeich may be undertaken 
only by authority of national law”. But the Enabling Act set 
aside these provisions of the Constitution. The Nazis explain 
that the budget law as well as the borrowing power of ' the' 
state are merely administrative measures and these can be 
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adopted by the iteich Cabinet Thus, the legislature has lost 
all control over finances. It has already been mentioned that 
by the Enabling Act the power of the Reichstag to ratify treaties 
has also been abolished. 


The Reichsrat was formed to represent '‘the German states in 
Federal legislation and administration”. It was provided by the 
Weimer Constitution that each state must have at least one vote 
in this body ; and no single state could have more than two-fifth 
of the total number of votes The members of the Reichsrat were 
not chosen by the people but by the respective governments of 
their states. Every bill submitted to the Reichstag by the 
Federal Government had first to obtain the consent ol the 
Reichsrat. Government could introduce the bill even without 
its consent, but in that case they had to explain to the Reichstag 
the Reichsrat’s point of view. The Reichstag could pass a bill 
into law, despite the protest of the Reichsrat provided it had at 
least a three-fourth majority. In case of prolonged 
dispute between the two Houses, the President could 
the matter under dispute to Referendum. The Presi- 


Refcrcndum 


refer 


dent could refer any law' to the popular vote for ratification. 
Any law could be similarly referred to the people if one tenth 
of the voters by petition desired it. But the Budget Law could 
be referred only by the President if he so desired. Bills amend- 
ing the Constitution had to be referred to the people, if the 
Reichsrat so demanded. The duties of the Reichsrat were 
substantially those of an advisory council, that is, to make 
suggestions and recommendations, to impart information, to 
approve, check or delay a proposed measure 

Article 76 of the Weimer Constitution laid down the following 
procedure for amending the Constitution ; “Resolutions of the 
Amendment ^.^ichstag foi' amendment of the Constitution are valid 
5^ two-thirds of the legal members are present and 

II two-tnirds oi those present give their assent. More- 
over, resolutions of the Reichsrat for amendment of the 
Constitution require a two-thirds majority of all the votes 
cast. If by popular petition a constitutional amendment is to be 
submitted to a Referendum, it must be approved by a majority 
of the qualified voters” 


VI. Judicial System and Liberty of Subjects 

The German system of Judicial administration consists of 
ordinary coiii-ts and administrative courts, tindei the Weimer 
Centraiasa- C’oustitutioii tlic states had their own ordinary courts 
Sorts Judges who were appointed for life and could bo 

removed from office only b}' judicial decisions But 
by a series of decrees culminating in an act of January 24, 1935, 
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the administration of Justice has been completely nationalised. 
Under this law the Reich took over on April 1, 1935, some 65,000 
judicial ohicials under its control A single Ministry of Justice 
now' functions for all the states as well as the Reich. Under 
the Weimer Constitution, appeals from the State Courts lay to the 
Supreme Court of Judicature, which was the final court of Justice 
in Germany The Supreme Comt could not, however, judge of 
the constitutionality or otherwise of lawn. That function was 
exercised bv a special High Court of Justice 

The functions of the administrative Courts were to see that 
the individual citizens receive proper justice against the. decisions 
of administrative authorities The Weimer Constitii- G^araatee 
tiou provided a very large scope tor individual liberty. 

The relevent articles are quoted below to show the tie Weimer 
contrast between the present position and the position 
envisaged by the Constitution “Liberty of the person is 
inviolable. A restriction upon, or deprivation of, personal 
libert5% may not be imposed by public authority except by law. 
Persons who have been deprived of their liberty must be informed 
not later than the following day by what authority, and upon 
what grounds, the deprivation of liberty was ordered ; without 
delay they shall have the opportunity to lodge objections against 
such deprivation of liberty (Art 114). Every German has the 
right wuthm the limits of the general laws, to express his opinion 
orally, in writing, in print, pictorially, or in any other way. No 
circumstance arising out of his work or employment shall hinder 
him in the exercise of this right, and no one shall discriminate 
against him if he makes use of such right (Art 118). All 
Germans have the right to form societies or associations for pur- 
poses not prohibited by the Criminal Code. This right may not 
be limited by preventive regulations. The same provision applies 
to religious societies and associations. Every association has the 
right to incorporate according to the provisions of the Civil Code. 
Such right may not be denied to an association on the ground 
that its purpose is political, social or religious’’. (Art. 124). 

But the present Dictatorial form of government leaves no room 
for the idea of constitutionally guaranteed individual rights. The 
Prussian Suiireme Administrative Court is debarred , 

■L JLoss ot 

by the Secret Police Act from reviewing the measures 
taken under it by the secret police. The administra- Sfder 
tive courts can no longer review the decisions of 
political leadership, nor can they act as arbiters in contro- 
versies between local government and supervisory depart- 
ments. The citizen is not, indeed, deprived of the oppurtunit> 
to submit to proper tribunals specific grievances caused b> 
administrative acts, but the administrative courts are adviseil 
not to obstruct the conduct of administration by voiding concrete 
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measures ; they may simply outline the correct administrative 
procedure. The right of forming any political party has been 
denied by the promulgation of a law of July 14, 1933. This law 
declares : “The National Socialist German Worker’s Party is 
the only political party in Germany. Whoever undertakes to 
maintain the organization of another political party, or to 
form a new political party, is to be punished with imprison- 
ment in a penitentiary up to three years or with confinement 
in a jail from six months to three years unless the act is punish- 
able by a higher penalty under other provisions.” A law 
promulgated on July 5, 1935, established the novel principle 
that the courts shall punish offences not punishable under the 
Criminal Code, if they are deserving of punishment 'according 
to ‘healthy public sentiment.’ 

There are at present about 1,900 lowest courts of first ins- 
tance, which can try petty civil and criminal cases. If the 
case relates to property m which the amount involved 
o^llnfsation not exceed 1,000 marks, it is tried by a single 
judidary Judge In the trial of more serious criminal cases 
the Judge is assisted by two Assessors. Over these are 
174 courts, called Landgerichte, in each of which three Judges 
sit to deal with civil cases involving more than a thousand marks, 
and criminal cases which are not within the competence of courts 
of first instance. Appeals from the later are also decided m these 
courts. The Lcuidgericlite can with one Judge and two Laymen try 
commercial cases. For the trial of capital cases, the Landgerichte 
are transformed into Schimigerichte consisting of three Judges 
and six Laymen. Over these Courts there are twenty-nine 
Oherlandesgerichte, each of which contains criminal and civil 
panels consisting of three or five Judges. They exercise 
appellate jurisdiction. There are, besides this, the People’s 
Courts, consisting of nine Judges to try cases of treason. 
The Supreme Court is the Beichsgerichte, which sits at 
Leipzig, and has one hundred Judges It exercises a revisory 
jurisdiction over all inferior courts. Besides these, special 
Courts exist for all civil disputes arising from the relation- 
ship between employers and the employed. There are, moreover, 
206 Sterlization Courts, which are composed of one Judge and 
two Medical men. Mentally and physically defective persons and 
all those who are thought unfit for propagation are sterilized by 
the decree of these courts 

VII. The Civil Service 

By the Civil Service Law of April 7, 1983 and its supplemen- 
tary decrees severe restrictions have been put on the members 
of the Civil Service. The law applies not only to the regular 
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civil servants bnt also to the employees in semi-public enterprises 
and undertakings in which the government has a 60 per cent 
or larger financial interest. Judges, all court officials, notaries, 
teachers and professors, officials of the army, elected municipal 
officials are also included m the German Civil Service. Everyone 
of these officials has to swear to the following statement. “I 
herewith testify on oath that despite careful examination, no 
circumstances are known to me wffiich could justify the supposi- 
tion that I am not of Aryan descent or that one of my parents or 
grand parents at any time professed the Jewish religion. I am 
aware that I am liable to legal prosecution and dismissal from 
service if this declaration does not contain the truth.” The Jews 
were thus effectively driven out of public and semi-public services. 
Another decree provides that “officials may be dismissed from 
service who because of their previous political activities do not 
offer surety that they at all times act unreservedly for the 
national state.” This decree excludes all but the staunch 
adherents of the Nazi party from service 

VIII. Local Government in Germany 

The spirit of local self-government has been effectively des- 
troyed by the Municipal Ordinance of January 30, 1935. This 
decree places all German countries and municipalities, except 
Berlin on one single statutory foundation, thus substituting 
national legislation for state legislation. The Deputy Leader Hess 
appoints a party delegate for each municipality. The party 
delegate has no administrative function, but his consent is 
required for the adoption of the charter. He sends three 
names of qualified experts m administration after consultation 
with members of the Municipal Council to the Minister of 
Interior who selects from among them the Mayor and the 
Mayor’s substitute. Municipalities of more than ten thousand 
inhabitants have whole-time salaried Mayor or his substitute. 
Whole-time Mayors are appointed for twelve years, and others 
for six years. The administrative responsibility for the conduct 
of local government is vested in the Mayor, who is helped by 
the advice of the Municipal Council. The Mayor must consult 
the Council before enacting ordinances and adopting the budget. 
But the advice of the Council is not bindmg on the Mayor. The 
members of the Council are not permitted to vote on any pro- 
jects submitted to them. They are appointed by the party dele- 
gates in agreement with the Mayor for a term of six years. 

IX. The Organisation of Labour 

A striking feature of the Weimer Constitution . was the 
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establishment of the Economic Council It laid down the follow- 
ing provisions “Eoi* the protection of their social and economic 
interests, workers and salaried employees shall have legal 
Economic representation in Workers' Councils for indivi- 
dual undertakings and in District Workers' Councils 
grouped according to economic districts and m a Workers’ 
Council of the Eeich The District Workers’ Councils and the 
Workers' Council of the Eeich shall combine with representatives 
of the employers and other classes of the population concerned 
so as to form District Economic Councils and an Economic 
Council of the Eeich for the discharge of their joint ecomonic 
functions and for co-operation m the carrying out of laws relating 
to socialisation. The District Economic Councils and the 
Economic Council of the Eeich shall be so constituted as to give 
representation thereon to all important vocational groups in 
proportion to their economic and social importance All Bills 
of fundamental importance dealing with matters of social and 
economic legislation shall, before being introduced, be submitted 
by the Government of the Eeich to the Economic Council of the 
Eeich for its opinion thereon. The Economic Council of the 
Eeich shall have the right itself to propose such legislation. Should 
the Government of the Eeich not agree with any such proposal, 
it must nevertheless introduce it in the Eeichstag, accompanied 
by a statement of its own views thereon. The Economic Council 
of the Eeich may arrange for one of its members to advocate the 
proposal before the Eeichstag. Powers of control and adminis- 
tration in any matter falling within their province may be con- 
ferred upon 'Workers’ Councils and Economic Councils. The 
constitution and function of the Workers’ and Economic Council 
are within the exclusive jurisdiction of the Eeich.” Thus in the 
Eeich Economic Council, capital and labour were given the same 
number of members with equal voice m the discussion of both 
economic and social policy. 

Diming the thirteen years preceding the Nazi revolution Trade 
Unions were accepted as the agencies for collective bargaining to 
set wages, hom's and other conditions of employment The Trade 
Unions more than doubled their membership during these years as 
compared with pre-war figures. But under the Hitlerite 
Dictatorship all Labour Unions and the corresponding 
employers' as.sociations have been dissolved. A Laboiu’ 
Front including both workers and employers has been set up in 
May, 1933. Its organisation is regional as well as functional. The 
smallest unit of the Labour Front is constituted by the members 
in a single firm. The.se are gathered in 14,744 local groups 
The\ are again collected into 8*21 districts and 32 regional groups. 
In its vocational aspect, the Labour Front is organized in 18 
divisions.. The law* of January 20, 1934, forbids strikes and 
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lockouts. The work of the Labour Front is primarily social 
and educational. Its most notable achievement has been the 
success of the ‘‘Strength through Joy” association which pro- 
vides its members with low-cost trips and excursions during 
holidays, and arranges sports, lectures, concerts and theatrical 
performances. 

But these benefits have been purchased by labour at a very 
heavy cost “The workers are,” writes Arthur Feiler in the 
Survey Graphic, “little better than slaves in the drive 
for rearmament. Strikes are forbidden. The workers ^du^d to 
are no longer free to move from town to town, plant 
to plant, even job to job. A man may change his 
situation only if the change fits into the aims of the regime. 
No employer is permitted to hire any employee without the 
explicit consent of the official Labour Exchange. According to 
the decree of February 1937, “the individual’s ambition or 

desires are subservient to the state's interest. ’ Luring the 

September 1938 crisis, tens of thousands of workers were 
requisitioned from industry, and without even time to say good- 
bye to their waves and children, they w'ere loaded into special 
trains and sent to work on the fortffications along Germany’s 
western frontier. But in normal times too, as a writer m Foreign 
Affairs has recorded, “armies of w'orkers are transported from 
one part of the country to another like prisoners of war.” 

X. Characlerislics of the Italian Constitution 

The Sardinian Constitution of 1848 is, theoretically, the Consti- 
tution of Italy to-day As successively Lombardy, Tuscany, Modena, 
Parma, Naples and Sicily, Venice and Eome were incor- 
porated m Sardinia, the Sardinian Constitution was ex- constitution 
tended to these territories. Italy is a unitary state with a 
flexible constitution. The ordinary parliamentary enactment is 
sufficient to effect constitutional changes. It is due to this flexi- 
bility that the Italian Constitution has been able to assimilate 
all the changes brought into it by Signor Mussolini. “The 
flexibility of the Italian Constitution has saved it from complete 
submergence under the stress of the vigorous social and political 
reoro'anisation which has followed the War in Italy. If it had 
been a rigid constitution it would certainly by now have been 
broken, whereas it has up to this moment only been bent.” 
We shall first of all describe the normal features of the Italian 
Constitution and then discuss the Fascist system of Government 
As in England so in Italy there is a king. Up to 1919 the 
Italian King performed functions analogous to those of the 
English King. But since the appointment of Mussolini as 
Prime Minister, the king has been completely overshadowed. 

62 
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There was a parliamentary execntive m Italy betore the 
inauguration of the Pascist regime. Article 65 of the Constitution 
Nature Ministers are responsible to 

Executive P^'i'liament and that no laws or Governmental Act 
shall take eifect until they have received the signature 
of a Alimster Now the executive is tending to become non- 
parliainentarv or fixed 

XI. The Fascist Government 

dust after the Great War constitutional democracy in Ital) 
was threatened with destruction by the growth of a strong 
Socialistic party in Parliament and of an equally strong 
condition in Syndicalist movement outside the Parliament. Under 
the pressure of the demands of the Socialists and 
Syndicalists, Signor Gislitfi, the Liberal Prirpe Minister, 
had to bestow upon the workers in the North a large measure 
of factory control in 1920. This measure roused the antagonism 
of many Italians who determined to fight the extra-parliamentary 
Symdicalist movement by organising local Fascist Committees. 
“The origin of the word Fascisti is the Latin “fasces," the 
Origin of himdle of twigs fastened around an axe, emblem of 
A^Fascist authority which the old Eoman lictors carried when 
“ ^ they accompanied the Consuls, and which symbolised 
the right to inflict corporal and, if necessary, capital punish- 
ment." The early Fascists punished the Syndicalists or Commu- 
nists or Bolshevists ( they indifferently designated all three } 
whom they considered to be offenders against social peace and 
security. In July 1921, the Syndicalists declared a general strike 
and to subdue them Signor Mussolini asked the Government 
to hand over to the Fascists, within 48 hours, six seats in 
the Cabinet and the control of the Air Force. As these demands 
were refused, the Fascists moved towards Pome and encamped 
just outside the city in 1922 in a menacing attitude. The 
King then saved the situation by inviting Signor Mussolini 
to form a ministry. Thus the unconstitutional Fascist movement 
was harnessed to the chariot of constitutionalism. 

XII. The Theory of the Fascist Government 

The aim of Mussolini has been to establish a corporative state 
based on National Fascist Syndicalism. So long there had been 
The intense antagonism between Capital, Manual Labour 

InteHectual Labour in every modern state. Fascist 
Syndicalism, claim its apologists, has put an end to 
this antagonism by subordinating all the three sections equally to 
the national interest. “The other democracies," said Mussolini in 
1928. “are gnawed at b\ a terrible malady, namely, the absence 
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of luiderstaudmg On the one side is Capitalism, shut up in 
its crenellated tower, on the other side is Labour, organised and 
armed by the double force of Socialism and Syndicalism covering 
the plain and always ready to deliver an assault against the 
dominating tower. And between the two camps, beneath a fragile, 
futile tent — the bourgeois state." 

In order to reconcile Labour with Capital, the Charter of 
Labour, w'hich is regarded as the very Bible of the Fascist! 
corporative state, and which has been published on 
April 21, 1927, describes the purpose of Labour “as 
the well-being of the producers and the development of 
the national strength. Professional or syndical organisation is 
free, but the recognised syndicate alone, under the control 
of the state, has the right of legally representing the employers 
and the employed, of stipulating for collective labour contracts 
for all belonging to its category and of imposing contributions 
on them. The collective contract is the expression of the 
solidarity of the various factors m production and is the means 
of reconciling the opposing interests of employers and 
employed and subordinating them to the superioi interest 
of production 

Xlll. Structure of the Fascist GoveriYnent 

The Fascist Part) on the assumption of powder m 1922 expressed 
Its intention to preserve the existing political structure, and to 
govern within the framework of the Constitution of 
1848. But during the last eighteen years so many S?e^cln\tn 
changes have been effected that nothing but the King 
and a fragment of the old Senate exist as relics of 
Parliamentary Government, in the place of subordination of the 
executive to the legislature, the Fascists have asserted the 
pre-eminence of the executive over the legislative power 

The King, Victor Emmanuel III (born *1869), is the noimual 
liead of the executive. Alussolini, the real head of the executive, 
declared in 1922 : “We shall leave monarchy outside onr game, 
because we think that Italy would look with suspicion on a 
transformation of the Government which would eliminate 
monarchy.*’ In 1925 he expressed the hope that the monarchy 
would not obstruct the Fascist revolution, and threatened that 
if it did. ‘Sve would have to abolish it. as it would he a question 
of life and death ” The monarch has not in any way interfered 
with the Fascist policy : on the other hand, he seems to have 
accepted Fascism without reservation He assumed the. title 
of Emperor' of Ethiopia by the Eoyal Decree of May 9, 1936. 
The sum of 11,250,000 lire ?1;1=:78-| lire on d-ll-BO*) per year has 
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been settled in 1919 as the Civil List and the Crown Prince gets 
an allowance of three million lire as allowance. “A king,” 
observes Ogg, “with rather more power than parliamentary 
systems ordinarily permit, has been pushed entirely into the 
back-ground — not deprived of certain of his ceremonial functions, 
it is true, but assuredly shorn of all his discretion and influence.” 

The law of December 24, 1925, states that the executive power 
is to be exercised by the King with the aid of his Government. 
Position same law gives statutory recognition to the 

ofthe'Duce, position of the Prime Minister as the “head of the 
Mussolini (Government.” He is to carry on the Government until 
“the system of economic, moral and political forces, which raised 
him to power shall cease.” By a decree of April 28, 1938, a new 
Statute of the Fascist Party was promulgated, whereby the position 
of the Duce was incorporated m the Constitution of Italy. The 
Prime Minister is independent of any parliamentary vote of 
confidence or censure. No motion can be laid before the Senate 
or the recently created Chamber of the Fasci and Corporations 
without the previous sanction of the Prime Minister The other 
ministers are nominated by him They are responsible to him, 
and not to Parliament. The law of November ‘26, 1926, provides 
death penalty for any act directed against the life, liberty oi’ 
integrity of the Prime Minister. “Our Prime Minister,” stated 
Eocco, Minister’ of Justice, before the Senate, “is the recognised 
head of the great political, economic and moral forces of the 
country and those represented in Parliament, the evaluation of 
whose importance is subject to the deci.sion of the sovereign.” 

The Executive has the power to promulgate decrees having 
Law making foi’ce of law. The Government is emnowered 
powe?of thi to amend the Penal Code, to modify the Civil Code 
Executive reorganize the system of judicial administration. 

It is authorised to modify the laws concerning public 
safety. 

The legislative authority is exercised, in theory, conjointly by 
the King and Parliament. But as has been stated above, the 
^ Government exercises good deal of legislative power, 

chlmberof Parliament consisted before April 28, 1938, of the 
Deputies Senate and the Chamber of Deputies. The Chamber 
of Deputies, according to the electoral law of 1928, consisted of 
four hundred persons selected uuder a peculiar system. There 
are thirteen nation-wide Federations of Syndicates — -one each for 
the employers and the employees in (1) Industry, (2) Agriculture 
(3) Commerce, (4) Banking, (5) Maritime and Aerial 
Transportation, and (6) Land Transportation and Inland 
Navigation, and a thirteenth for associations of artistes 
and other intellectuals, and professional classes. Eight 
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hundred candidates were designated by the twelve Syndicates of 
employers and employees and two hundred by the thirteenth 
Syndicate. From the one thousand names’* presented by these 
associations, the Grand Council of Fascists selected a list of 
four hundred names. This list used to be announced in the 
official gazette, and three weeks later was submitted to the 
electorate of the country, voting as one whole constituency. 
The electorate consisted of all males of 21 years of age and over, 
provided they had paid at least one day’s salary to their appropriate 
syndicate. The ballot paper bore the formula “Do you approve 
the list of Deputies designated by the National Grand Council 
of Fascism and the answer was simply to be “Yes”, or “No.” 
The Chamber of Deputies had little power. It could discuss 
measures drafted by the Grand Council, and vote the budget. 

Mussolini abolished the Chamber of Deputies on December 14, 
1938. Its place has been taken by the Chamber of thfe Fasci and 
Corporations, which met for the first time on March cham- 
23, 1939 It is composed of 650 members of whom • 

150 members are elected by the National Council of Corpora- 
the Fascist Party, and 500 members elected by the 
National Council of Corporations. The Dace of Fascism, 
the members of the Fascist Grand Council, with the exception 
of the Senators and the members of the Royal Academy of Italy 
are ex-officio members of this body. The President and Vice- 
Presidents are appointed by royal decree. The duties of the 
Chamber are performed by the full assembly, by the Budget 
General Commission and by the Legislative Commissions. 

The Senate is composed of the princes of the Royal House who 
are twenty-one years of age (now numbering 8) and of an 
unlimited number of members nominated by the King for life 


*Wheii the electoral law of 1928 came mto force m March, 1929, 
the total number of candidates designated by the National Confederations 


. of Fascist Syndicates was 800, made as follows : 

Agricultural Employers (composed of 314,658 persons) 96 

Agricnltm’al Employees (composed of 1,021,461 persons) 96 

Industrial Employers (composed of 71,459 members) 80 

Industrial Employees (composed of 1,300,000 members) 80 

Thus, though equal number of candidates was assigned to employers 
and employees, the employers wei’e much smaller in number. 

Commercial Employers and Employees 48 + 48 

Maritime and Air Transportation Employers & Employees 40 + 40 
Land Transportation and Inland Navigation Employers & 

Employees 32 + 32 

Bank Employers & Employees 24 + 24 

Professional Men & Artistes 160 


Total 800 
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from among twenty-one specified categories f. The ordinary 
The Senate ^enatoi’s mnst be of forty years of age. In October, 1938, 
the Senators numbered 367. Some members of the 
Senate have occasionally opposed the Fascist measures. But the 
Government is assured of a majority, and could in any case, 
obtain the necessary number of votes by appointing Fascist 
adherents to the Senate. 

The Chamber of Fasci and Corporations has no right to 
discuss, much less to criticise the acts and projects of the 
government. It does not select the President, who is 
Functions appointed by the royal decree The President in turn 
Legislature selects the other officers. He also appoints and convokes 
the committees through which the Chamber carries on 
most of its work. The ostensible function of the new Chamber is 
to assist the government in making laws. The Chamber has 
the right to' discuss and approve the following measures • bills 
of a constitutional character ; general legislative delegations : 
the budget and financial reports of the state, of autonomous 
administrations of the state, and ol any public agencies 
which are of national importance and which are directl\ 
or indirecth financed b\ the state The Chamber can also be 
convoked to discuss and approve other bills when the government 
so wishes, or when such a step is proposed by a plenary session 
{3r by a Committee and is approved by II Duce. Bills which 
are not laid before the Chamber as a whole are examined Ida 
the proper committee II Duce may submit, for special discussion 
and approval, am bill which he decides mnst be acted upon 
immediately. However, this normal procedure may he superseded 
by the issuance of royal decrees m the event of an emergency’ 
created bv War or by financial difficulties, or when the legislative 
committees have not had time to finish their work within the 
time allotted to them Vote is taken openly in the Chamber. 
Every contrarc vote is considered as an act of insubordination 


iThese eategoi-ies <u‘e .is follows . (1) Archbisliops cind Bishops, (2) 

President of tlie Chamher, (Bl Deputies havmg served for six years or in 
three legislatures. (4l 'Ministers of Btate. (5) Ministers’ Secretaries of State, 
(&) .ytiihassitdors. (7) Envujs having served foi- three years. (8) First 
Presidents and Presidents of the Coxud of Cassation and the Ootud of Accounts, 
19) First Presiclents of the Coiu'ts of Appeals, flO) The Attorney- General 
,md Prociu’ator-Geiieral. (Ill Presidents of Chambers of Courts ot Appeals 
having served tln-ee >e,u*s. (12) Counsellors of the Coui't of Cassation and 
Court of Accounts, (lo) Advocates and officials of pubhc ministries having 
served five years, (14 j Generals of Army and Navy, (15) Counsellors of State 
having served five years, (16) ' Members of Provincial Councils, (17) Prefects, 
(18) Members of the Boyal Academies, (19) Members of the Supreme Council 
of Pubhc Instruction. (201 Those who bj then- merits and services have 
honoured the cotmtry, (,21) Persons who. for three vears, liave paid three 
thousand lire in direct tax 
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against the Party ; the voter automatically loses Ins seat ui 
the Chamber and is excluded from public life 

In September, 1928, the Fascist Grand Council has been 
legally established as an organ of the state. It has become ‘‘the 
supreme organ co-ordinating all the activities of the regime 
which arose out of the Eevolution of 1922." It acts as a 
consultative body in considering the statutes, ordinances and 
policies of the Fascist Party, and as an advisory body on all 
questions of a constitutional character. Constitutional questions 
include succession to the throne, the attributes and prerogatives 
of the Crown, the composition and functions of the Grand 
Council, the Senate and the Chamber ; the attributes and 
prerogatives of the head of the Government ; the right of the 
Executive to issue decrees having the force of law ; the 
organization of Syndicates and Corporations ; relations with 
Papacy and international agreements involving territorial changes. 
The Secretary of the Fascist Party is also the Secretary of the 
Grand Council. The Grand Council consists of three categories 
of members, namely, (i) those who participated m the March 
on Eome, who are appointed to the Council for an unlimited 
period of time ; (li) a certain number of Ministers and other 
high dignitaries, appointed for as long as they hold their respective 
office ; and (iii) an undetermined number of members, appointed 
for three years by Mussolini, the Head of Government. Members 
of the Grand Council receive no remuneration. It is, in reality, 
the ultimate source of both executive and legislative power, 
subject only to the Head of Government 



CHAPTER XXXIV 

CONSTITUTION OF JAPAN 

I. In+roducHon 

Constitutional government is a new thing in Japan. Up tc 
1868, when the Emperor Meizi was restored to power, Japar 
was divided amongst a large number of feudal chiefs who rulec 
their own territories in semi-royal style. Like the westerr 
industrialism Japan wanted to introduce a libera 
cSfsUt°ution constitution of the western type. In 1882, th( 
Government sent Prince Ito to make thorough investi 
gations regarding western institutions and to find good model 
for the Japanese Parliament. Ito and his attendants mostb 
stayed in Germany and there studied the Constitutions of differen 
countries. The influence of the Bismarckian Constitution o: 
Garmmv is visible m the Japane.se Constitution which was 
promulgated in 1889 


II. The Constitution 

The Constitution of 1889 contains simply an outline of th€ 
principles involved, and there are many constitutional laws 
written and unwritten, which condition the functioning of state 
organs. The Constitution does not contain any provisior 
regarding the composition of the Imperial Diet 
Though the Japanese Constitution is a written one ir 
Constitution ygl; there are some spheres of Governmeni 

which are not regulated by any statute. One of the impor- 
tant Conventions of the Constitution is that the Genro oi 
Elder statesmen (at present only one, Prince Saionzi, over 9C 
years of age) are consulted by the Emperor on the choice of a 
new Prime Minister. 

Revision of the Constitution itself must be initiated by the 
Emperor, and the Imperial Diet has the power of deciding onlj 
on such revisions as are indicated by him. Nc 
revision of the Constitution has been made since its 
Constitution Article 73 of the Constitution provides 

that an amendment to the Constitution, submitted by 
the Emperor, can be discussed only when two- thirds of the 
members of either House are present. It can be adopted by a 
two-third majority m both the Houses. 

ill. The Emperor 

Sovereignty belongs entirely to the Emperor and all power is 
exercised in his name. Tlie actual power of the Emperor at the 
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present time is much greater than that of any other monarch of 
the world. The Japanese Emperor is the highest Priest of the 
national cult of Shinto. He is in supreme command of the 
Imperial Army and Navy and exercises this power independently 
of the advice of Ministers with the help of the chiefs 
of the Naval and Military General Staffs. In exerci- preTngc^^ 
sing legislative power he gets the consent of the 
Imperial Diet as a rule. He may issue ordinances in 
cases of urgency without consulting the Diet. His power to 
issue ordinances for the government of colonies is unlimited by 
the Constitution. In carrying on the administration he must 
secure the counter-signature of the Minister concerned. Like 
the British monarch the Emperor “can do no wrong” and he is 
not subject to any law. He cannot be removed from the throne 
for any reason ; and he is not to be held responsible for over- 
stepping the limitations of law in the exercise of his sovereignty. 

IV. The Privy Council 

The Emperor is advised by the Privy Council on all matters 
which come within his executive authority, on all constitutional 
difficulties, on the composition of the Cabinet and „ 
on all proposed measures. It is composed ox a ofthePnvy 
President, Vice-President, and 24 Councillors, appoin- 
ted by the Emperor on the advice of the Prime Minister. 
Cabinet members are entitled by virtue of their office to sit in 
the Privy Council and to vote 

V. The Cabinet 

The Japanese Cabinet is not known to law, but like the 
British Cabinet it exercises great power and influence. The 
Ministry is composed of thirteen State Ministers 
including the Prime Minister. The Cabinet includes 
the Ministers of the Foreign Affairs, Home Affairs, 

Finance, War, Marine, Justice, Education, Agriculture and 
Forestry, Commerce and Industry, Communications, Eailways 
and Overseas Affairs. 

There are four characteristic features of the Japanese Cabinet. 
First, the responsibility of Ministers, collective or individual, 
to the Diet is not clearly established either m law or custom. 
The Government can do whatsoever it likes in administrative 
affairs ; and the Houses can express independently of each 
other their judgment on what the Government had done. 
They may present written appeals to the Emperor 
against the action of the Ministers. They can 
suggest administrative measures to the Gevernment. 

The Diet has the right of investigating the conduct 

63 
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of administration, although this is very narrowly limited and 
rarely used. It has the right of making inquiries on the 
responsibilities of Ministers, the right of receiving reports from 
the Government on the income and disbursements of the 
National Treasury and on serious diplomatic questions, unless 
they are such as require absolute secrecy. 

Secondly, though not stipulated m the written Constitution, 
yet it is required under Japanese constitutional practice that 
the posts of War Minister and Navy may only be held respec- 
tively, by a General and an Admiral in active service. This 
practically gives either of the fighting services an 
unlimited veto right in the formation of a new 
Cabinet. The corporate spirit among the Japanese mili- 
tary and naval officers is so strong that no officer would accept 
office in a Cabinet without the approval of the majority of his 
colleagues. AVhen at the beginning of the year 1937 General 
Ugaki was entrusted with the task of forming a Cabinet, this 
approval was not given and consequently Ugaki failed to form 
a ministry. 

Thirdly, the power of initiative of suggesting canditates for 
Selection of office of Prime Minister rests with Prince 

mSstei Saionzi, who is the only living member of the Genro 
or Elder statesmen created at the time of inaugurating 
the Constitution. 

Fourthly, a Cabinet Advisory Board has been established 
Cabinet 1935, by an Imperial Ordinance. The func- 

Ad^Lory tiou of the Boai'd is to make investigations and find 
out conclusions on important national policies upon 
the request of the Cabinet or may present views on such policies 
to the Cabinet on its own initiative. The members of the 
Board are chosen by the Imperial order from among experienced 
statesmen or citizens. 


VI. The Diet 

The Japanese Legislature or Diet consists of the House of 
Peers and the House of Representatives. The House of Peers 
is composed of all the Imperial Princes above 20 years of age, 
all Princes and Marquises above 30 years of age, and 
Counts, 66 Viscounts and 66 Barons elected by the 
Peers of their respective ranks. Besides these there are 
Imperial nominees from among statesmen and scholars above 
30 years of age, 4 members of the Imperial Academy and 
members elected by and from among the highest tax-payers 
There are at present 409 members m all. 

The House of Representatives is composed of members elected 
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m constituencies, sending three to five members each. The Elec- 
toral Law of 1925 has established universal male suff- 
rage, the age qualification being 25 years; candidates ^the Lower 
must be 30 years of age. The present number 
of members of the House of Eepresentatives is 440 

The legislative authority of the two Houses is equal in theory 
and projects of law may be initiated in either. In ^ 
theory, the Emperor exercises the legislative power between the 
with the consent of the Diet. But the power of legis- i^ousea 
lative “consent” contains within it that of initiative. 

The national budget must get the consent of the Diet. It is 
X^resented by the Government to the House of Eepresentatives 
first, but consent to it must be accorded by both the 
Houses. But m case the Diet fails to vote the ^ 

budget, the Government is empowered to carry out the budget 
of the previous year. The budget is confined to expenditm'e 
alone, revenue being determined by law The Diet is convoked 
annually by the Emxieror for a period -of ninety days only. This 
XDeriod may be prolonged if necessary by an Imperial order. 

VIL Party System 

There are two great political parties in Japan — the Seiyukai 
and the Minseito. The Seiyukai Party corresponds very roughly to 
the Conservatives advocating the development of inter- 
nal trade by subsidising industry and- agriculture. The 
Mmseito, like the old Liberals, believe in developing 
foreign trade on the basis of strict economy at home and good 
relations with foreign nations. Besides these tw'o parties there 
are a few small groups of Proletariat x>ar'ties. The militarists 
oppose both the great parties, though they themselves do not 
constitute a jiarty in any sense of term 

It is a peculiarity of Japanese party politics that both the 
Seiyukai Party and the Mmseito Party are controlled by clans 
which are interested in particular industries. The former is 
controlled by the Mitsui clan which is chiefly interested in 
banking, manufactured goods, heavy industry and arma- 
ments The Mitsubishi family concern lies behind iierc^u^° 
the Minseito Party. It controls shijibuilding and 
engineering, marine insmiance and warehousing, electrical engine- 
ering and air-craft construction It will be seen that though the 
political parties are dabbed Moderates in foreign policy, yet war- 
like preparations are beneficial to their financial interests. In 
May, 1937, the Minseito and Seiyukai Parties combined to bring 
about the fall of the Hayashi Cabinet. 
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VIII. Present Tendency of the Japanese Constitution 

The Japanese Constitution has practically broken down 
since the annexation of Manchuria in 1931 The invasion of 
Manchuria was undertaken by the Militarists on their own 
responsibility. The Mmseito G-overnment, which was then in 
powder, had tried to restrain them in vain. The Mmseito ministers 
Increase of ^'^sigued in December, 1931 and were replaced by the 
Influence of Seiyukai Cabinet with Innukai as Prime Minister, 
the Army Opened negotiations with China and imme- 

diately there arose a cry of lack of patriotism against 
him. Innukai was murdered by ^oung patriots with navy 
revolvers on May 15, 1932. After this incident Viscount Saito 
formed the Government, but the militarists became more 
powerful than ever. In February , 1936, a group of fanatical 
young officers assassinated Viscount baito and Prince Takahashi, 
two of Japan’s most eminent senior statesmen. 

Japan’s political structure to-day has been described by one 
writer as a half-way house to Fascism. There is no individual 
in Japan who in scope of personal power could be 
tenlen^y Compared with Hitler or Mussolini. But there is very 
little freedom of the Japanese Press. Elections have 
become almost meaningless. The Hayashi Cabinet which resigned 
Reduction 1937 did not include a single member, 

of^werof who was affiliated to a political party. The role of 
* the Diet has been reduced to that of a powerless 

and irresponsible form of criticism 



CHAPTER XXXV 

CONSTITUTION OF SOVIET RUSSIA 

I. Origin of the Soviet Constitution 

The autocratic rule of the Bomanov dyn asty, established in 1613, 
remained unshaken till the beginning of the twentieth century. 
The force which ultimately shook the omnipotent 
power of the Tsar to its very foundation was the rise Bolshevik 
of a class-conscious prqletarijit. T he indus trialization 
of Russia, whi ch . began in the sec ond half of theTiineteent h 
century, created a class of nronertvless workers, numbering abou t 
three^ millions ‘ before the Bolshevik Revolution m 1917. The 
caiise^of the proletariat was championed by a group of radical 
intellectuals, who formed .therRsg lyes into the Social Democratic 
Pai^ in ISOS*^ At the Liondon Congress of 1903 , .tlie *Bbcial 
Democratic __ Party spilt up into two groups — the Bolsheviks 
('Majority) and the Mensheviks (Minority) The Bo lsheviks 
advocated a policy of ^ thorough-going revolution, which the 
Mensheviks favoured evolutionary methods 

The discontent of the people and the defeat of Russia in the 
Russo-Japanese War prepare d th e ground for the preiijature 
Revolution of 1905. A Soviet was formed in St. . 
Petersburg in „ October, 1905 ; and its example was 
followed m a score of other Russian citiesj The term 
‘Soviet’ 'literally means any kind of council, but it has 
no,^ come to denote a council of delegates chosen by the workers, 
soldiers or peasants in any factory, armj* or agricultural commu- 
ni^„Lenin recognised the importance of the Soviet Organisation 
as early as 1905 The general strike which was. procJii^lmied in 
October, 1905, completely paralysed the country’s economic_life. 
With a view to gain popular support, the Tsar had to issue a Mani- 
festo promising the establishment of a Duma or Parliament 
elected by democratic suffrage and the recognition of civil liber- 
ties. Thareyolutionary movement was sternly suppressed. The 
Tsar faileotT transTer anyTeal power to the representatives of 
th^j)eople.^ Thh^ incompetent military organisat ion of the 
Taayist (lov emment Rufing the W^'orld War precipitated a revolu- 
tion m Russia , as a result of which the Emperor lSricKolas~Ti 
abdiciied. on M arch 1917 A 'Kovi^onal GpyernniehtTuhdfer 
Prince (Teorge.,.DvQff .was set up ^yTEe Duma, but it, , retailed 
po wer o nly up to May 16, 1917, when it was reorganized. Mean- 
while Lenin “ref ufned' from exile in' April, 1917, and raised the 
slogan, “All power to the Soviets.” On August 6, 1917, a new 
Cabinet was formed with M. “Alexander Kerensky as Prime 
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Minister. Kesm&ky-WES. Tillable either to control the Soviets or 
to elaborate a concrete programme which would have met the 
demands of._the masses. On November 7, 1917 the Military 
Revolutionary Committee of the Petrograd Soviet seized the 
Grovernment authority, and handed it over the next day to the 
x4.11-Russian Congress of Soviets The Bolsheviks, who assumed 
the name of the Communist Party in 1918 controlled the 
authority of the Soviet G-overnment > 

The Fifth All-Russian Congress of Soviets assembled in July, 
1918 and adopted a Gflnstitution for the Bij^§ia,n_Spmhst 
ThethlZ I^ederative Soviet^Republic., Its provisions were, m 
CoLtitu- the" main, adopted for the Union of Soviet Socialist 
Republics in 1928. The Constitution has' “been 
changed, rather radically, by tE^'Sth Congi-ess of the Soviets, 
which met on Decemb er 1936. This Constitution, which is 
at work at present, is popularly known as the Stalin Consti- 
tution. The Constitution of 1918 will be referred to as the 
nbnstitution, that of 1923 as the second Constitution, and 
the present one as the third or Stalin Constitution. 

II. The Structure of Society and Rights of Individuals 

The firsts twelve Articles of the Stalin Constitution describe 
the structure of society m the U. S. S. R. The Constitution 
declares .^he economic foimdation of the U. S. S. R. 
consists of me socialist economic system and the socia- 
list ownership of the tools and means of production, 
firmly established as a result of the liquidation of the 
capitalist economic system, the abolition of private ownership of 
the tools and means of production, and the abolition of the 
exploitation of man by man. The land, its deposits, waters, 
forests, iniHs, factories, mines, railways, water and air transport, 
banks, means of communication, large state-organized farm 
enterprises and also the basic housing facilities m cities and 
industrial localities are state property, that is, the wealth of the 
whole people.’ j In the first tw o Cgnstitutions private property 
and collective mrms had no place at all. (But m the present Consti- 
tution the right of every , collective farim*ahcr"orii6usehold over 
the.„liouse, productive live-stock, poultry, small farm tools, a plot 
of land att ached to the house for personal use and the subsidiary 
husbmdry on the plot has been recognised. Th e law also 
al lows sm all-scale private enterprise of individual peasants and 
han dicraftsme n based' on 'their personal labour, provided there is 
no exploitation of the labour of others. The Constitution also 
alio wsTheTiglit^of personal. property of citizens m their income 
from work and in their savings, m their dwelling house and 
auxiliary husbandry, in household articles and utensils and in 
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articles for personal use and comfort, as well as the right of 
inheritance of personal property of citizens. 

Tim earlier Constitutions had no list of fundamental rights 
a nd duties of citizens ; but the piresent Constitution has one. 
The first Constitution recognised simply freedom of religious and 
anti-religious propaganda ; but the'^ird Constitution 
grants freedom of performing religious rites to those 
who believe in any religion and the right of carrying "itli^ens^ 
on anti -religious propaganda to those who have no 
faith in religion. The Constitution guarantees to every citizen 
the right of remunerative work, the right to sp-gcihed hours of 
rest and to holidays with pay, the ,„r ight to free , and jinlimited 
ed.ucation of every kind and grade, the right of wnm em ~t^ fulfil 
the function of motherhood with^ all_ possible alleviation the 
physical suffenfighnvblved, whiEout pecuniary sacrifice «T burden 
and further aided by universally organized provision f«r the care 
of infants and children , and above all, the right to full provision 
^-ccording to need, in all the vicissitudes 'dOT^". ’ ’“Xll these" new 
and unprecedented rights of man," writes Sidney Webb, “are 
guaranteed by the proposed C®nstitution, not merely to a ruling 
class, a dominant race, a favoured sex, or even a specially in- 
sured minority, but universally according to need, without indivi- 
dual insurance premium and witheut exclusion of sex ©r colour ®r 
social post, to all citizens in city ®r village, including the back- 
ward peoples of nearly 2®© tribes" throughout the vast continent ” 
Over and above these special rights, the citizens of the ¥.S.S.E. 
are guaranteed freedom of speech', freedom of the press, ffeedom 
of assembly and the holdipg of mass meetings and freedom of 
street processions and demonstrations. But in reality, “the right 
of association is granted only to professional or social groups 
which have the govermnent’s approval, and attempts fo form 
non- Communist political organisations or even independent Com- 
munist factions are promptly suppressed. The expression of 
unorthodox political or economic views, is barred in schools and 
universities.” 

III. Political Structure of the U. S. S. R. 

According to the constitution of 1923 the U. S. S. E. was a 
close federation of seven Soviet Eepublics ^ nameljV IT) ' the 
Eussian "Socialist Pederal Soviet Eepublics (E. S. T. S. E. having 

^According to the Census of 1939 which was taken before the conquest of 
Poland, the number of citizens in U. S. S. E. is 170,126,000. According to the 
Economic Hand-booTi of the Soviet Union, published in 1931, the population 
of the Soviet Union is composed as follows : Eussians 52‘9, Ukraimans 21‘2, 
White Eussians 3‘2, Kazakhs 2*7, Uzbeks 2‘6, Tartars 2, Jews 1’8, Greorgians 
1’2, Azerbaijan Turks 1‘2, Armenians I'l per cent. Other racial and. national 
groups constitute less than one per cent of the total population. 
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106 million population), (2) the Ukrainian S. S. B. (32 million), 
The eleven White Bussian S. S. B. (5-4 million), 

CoLdtuent (4) the Trans-Caucasian Federation of S. S. Bepublics, 
Republics Turkmen S. S. B (1-2 million), (6) the 

Uzbek S S B. (5 million), (7) Tadzhik S. S. B. (I'S million). 
Under the new Constitution the Soviet Union consists of eleven 
instead of seven member Bepublics. Armenia (IT million), 
Georgia (3T million), and Azerbaijan (2'8 million) which formed 
together the Trans-Caucasian Federated Bepublic have been made 
separate Bepublics, and the Kazakh (6 ‘7 million) and Kirghiz 
(1'3 million) Bepublics, have also been raised in status and coh- 
verted from autonomous republics within the B. S. F. S. B. into 
separate republics. 

khe Bus ^n So cia hst Feder al^Soviet Bepublics, include s even- 
teen. Autonomous Bepuhhcs^.a nuinber of Territories, 
Provinces, and Autonomous Provinces. The Auto- 
auSoiiy nomouViBepublics are governed by their own Supreme 
Council and Council of People’s Commissars. The 
purpose of these divisions is to guarantee cultural autonomy of 
every people. 

TheA^cnistitution of the U.^S.S.B. has got some of the features 
of federal government, .hut, in reality it is a unitary government. 
A unitary P.piPT Central Government has power over the 

^vern^nt following^j5uKj^ji& Uforeign relations, treaties, war and 
Siturerof peaceradinission of new republics, ensurance of the 
federalism conformitv of the Constitutions of the constituent 
republics with the Constitution of the U. S. S. B., defence 
and direction of all the armed forces, foreign trade on 
the basis of state monopoly, establishment of the national eco- 
nomic plans of the U. S. S. B., confirmation of the unified state 
budget of the U. S. S. B. as well as of the taxes and revenues 
which go to form the All-Union, the republic and the local 
budgets, administration of banks, mdustrial and agricultural 
establi shments and enterprises and also of trading enterprises of 
All-Union importance ; administration of transport and commu- 
nications ; direction of the monetary and credit system ; organi- 
zation of state insurance ; contracting and granting of loans ; 
establishment of the fundamental principles for the use of land 
as well as for the exploitation of its deposits, forests and waters, 
establishment of the fundamental principles in the domain of 
education of public health, establishment of the principles of 
labour legislation, legislation governing the organization of courts 
and judicial procedure, criminal and civil codes , and laws 
regarding citizenship of the Union . The powers of the Union 
Governmenljjre^^wider than those of the Federal Government^ of 
the U^ .S..A-,-SwitzeBand and the proposed Federal Government 
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of_Iiidia. The wide scope of national planning, the right of 
confirming the taxes of the constituent republics, control over 
trade, agriculture and industry, regulation of education, public 
health, and administration of Justice leave very little scope for 
the constituent republic^'ahd tend to make the government a 
centralised one By a misuse- of _the term ‘sovereignty’ the 
cons^^ent republics are guaranteed “the sovereign rights”. 
But froni the theoretical point of view, the government cannot be 
called~ar”uhifaT}V one",' because Articles 17 and 18 declare : “The 
right freely to secede from the U. S S. E. is reserved to each 
autonomous republic. The territory of the constituent republics 
may not be altered without their consent”. The Soviet of 
NaBonalities, the Second Chamber of the Legislature, represents 
the constituent and autonomous republics, autonomous provinces 
and national regions. The federal tendency, however, is more 
apparent than real, because according to Article 20 the All-tThtO'ir 
law prevails over the law of a constituent republic in case of 
conflict between the two. 


IV. The U. $. S. R. Legislature 

The L_egislature of the Union of Soviet Socialist Eepublics is 
called __the_ 'Supreme Soviet or the Supreme Council of the 
U. “ST'S". E which IS declarecLas .. -the -highest organ of state 
power. It consists oLtw.o Chambers — namely, the ^Soviet of the 
Uiflon,-. which is equivalent to the U. S "A. House" of 
Eepresentatives and the Soviet of Nationalities, which 
is the Eussian counterpart of the U. S. A. Senate. 

Th^ lower House, the Soviet of the JJnion, is elected 

by the citizens of the whole Union by* electoral districts on thi 

l^sis of one Deputy for every three lakhs of the population. 

The franchise of the U. S. S. E. is conferred on the largest 
number of ‘ citizens ever known to history. AU^ citizens of the 
ag^of 18 or over, with the exception of only those who* arp 
mentally deficient or are deprived by the courts of their civil 
r ights are entitled to vote. The only other countries 
wnere^l^ersons bf 18 are allowed to vote are Turkey, 

Argentina and Mexico, but none except Eussia allows women of 
I B to "vote Many dismalifications, such as anti-social occupation^ 
f^ily LMationshi;ptfitlTe late Tsar, and- meiiiBer^ip of a felT^ous 
nr crer/ '"which were enforced in the first two Constitutions, 
hasp, been" removed now. The total number of persons who 
recor'ded’'tEeir'Vote in the first election under the new Constitution 
on the 12th December, 1937, was over 91,113,153. It is to be 
noted that in British India, with a population of 271 million, 
only 36 million are enfranchised; whereas in the U.' S. S, E. 
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with, a population of 170 million, 91 million are entitled to vote. 
Another remarkable feature about !l^ussian franchise^is that it is 
regarded as a social obligation rather than a right ; hence almost 
all the voters participated in the election In the earlier 
Constitutions ^ry 25,000 electors in towns were entitled to 
elect one representative, whereas in villages every 125,000 voters 
had one representative for the Provincial Congress, Such 
inequality between towns and villages has been removed by the ' 
new Constitution. But the Communist Party exercises such an 
m^ence in the coiihtfy 'that' there was not a single case of 
contested election for the ’'eleven hundred seats in the, Soviet 
of tSn“0D.ion in Jibe last general election f 

The Sqviet of Nationalities is, elected by phe citizens of _the 
Sj S. R. by Constituent and Autonomous republics,. Autonomous 
ational'^jibhs o n the ba^sism£--i ^htw 

Slmber”^ tiv^iputies 

deputies from eachAutonQniQua Repuhlic^fi ve d eputies 
from,, each Autonomous province and one deputj_^from each 
National Region*;;| Bot h the Hou ses are eleQtgid.ler a term of four 
-^ vears. B oth have equaIhagSs,..^W r;espest legislation, though 
^ the ^imcil of NAtrohahties. js..., charged with the special task of 
protecting the interests of the „ various national groups in Union. 
In case 61 ^disagreement, between the two Houses the question is 
referreh“for settlement to a Conciliation Commission. If the 
CornmissicuL '"does hdf ' come' to an agreement or if its decision 
does not satisfy one of the Chambers^ the question is considered a 
second time in the Chambers. Bailing an agreed decision of the 
two 'Chambers, the Presidium of the Supreme Soviet of U. S. S. R. 
has thePfghrdf dissolving both the Houses and hold new elections. 

The Supreme Soviet is too unwieldy a body to exercise real 
power and consequently lOheets for very short periods twice a 
Extent of cases of emergency. It meets only to 

reappower I’cceive I’eports by government official" 6h'“auclI*Sttt51“e"Cts 
Supreme as foreign , and. dome^Uc jjqhcy, the progress of the 
the_ppsition of the Red Army, to ratify 
the acts of government (as it did m September, 1939, in the case of 
Russo-German Pact) and similar other purposes. 

The fea^re which distinguishes Russian legislature from that 
of d emo cratic countries like England, Prance and th'e U. S. A. is 
thaUthe former vests great powers in a body of 37 
Ikim^olthe called the Presidium of the Supreme ^ Soviet .ot.the 
U- Sn ST R.,. elected at a joint sitting of both Chambers. 
This body has the power to interpret existing laws 
and issue decrees ; hold referendums on its own initiative or 
on the demand of one of the constituent republics, appoint and 
replace the high command of the armed forces and in the intervals 
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between the sessions of the Supreme Soviet of the U. S, S. R., 
declare a state of war “m case of an armed attack upon the 
U. S. S R or in case of the need of fulfilling international treaty 
obligations of mutual defence against aggression.” Soviet Russia 
has fulfilled this part of the Constitution m a cmious way in 
the case of conquest of Poland. The limitation on the power of 
the Government is on the declaration of war, but evidently not on 
conquest without any declaration The Presidium can also, 
during the intervals between sessions of the Supreme Soviet of 
the U. S. S. R. declare general or partial mobilization, ratify 
int'ernational treaties, and appoint and recall plenipotentiary 
representatives of the U S. S R. to foreign states. Thus its 
powers are legislative (issuing decrees), judicial (interpreting 
existing laws) and executive in character. 

The Constitution can be amended by decisions of ^^ndmexit 
the Supreme Soviet of the U. S. S. R. adop ted by a oftheCons- 
majority of not less than two-thirds of the votes in 
each of its Chambers 

V. The Executive Authority 

The highest execufee and administrative organ of state power 
of the U. S S R. IS ^the Council of Peoples’ Commissars. 
It is responsible to the 'Supreme Soviet, and between 
sessions of the Supreme Soviet ‘to the Presidium. It has Peoples’ 
the right of issuing Resolutions and Orders on the'basis pe“(^binet 
of the existing laws : of co-ordinating and directing the 
wor^ of the'Ail-Union and Union Republic People’s Commissariats 
and^of^the other economic and cultural institutions subordinate 
to it , taking measures to carry out the national economic plan 
aildr^State budget, and fixing the annual contingent of citizens 
to be called for active military service. 

The Council of Peoirles’ Commissars consists of thirty-two 
members^. They belong to t-wo categories — AlJ-Union and 

*(1) Chairman of the Coimcil of Peoples’ Commissars and Commissars of 
Foreign Affairs — M. Stalin. 

(2) Vice-Chairman of the Council — V. Y. Chubar. 

(3) „ and Chairman of the Soviet Control Commission — S. Y. Kosior 

(4) Chairman of the State Plannmg Commission — N. A. Varnesensky 

(5) „ of the Boai’d of the State Bank — A. P. Grichmanov 

(6) „ of the Committee of Higher Schools— S. Y. Kaftanov 

(7) „ of the Committee on Arts — ^A. I. Nazarov 

(8) Peoples’ Commissar of Home Affairs — L. Beriya 


(9) 


of Defence — K. Y. Yorosliilov 

(10) 

,, 

of Navy — M. Prinovsky 

(11) 

,, 

of Heavy Industry — L. M. Kaganovich 

(12) 

„ 

of Machme Building Industry — A D. Bruakin 

(13) 

„ 

of Aeronautical Industry — M. M. Kaganovich 

(14) 


of Warships — I. Tevosyan 
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Union-Republic. The ^Jormer have power' to direct the 
Two Cate- of administration entrusted to them directly 

Commifsars ai'c of the U. S. S. E ; the latter 

have power to direct through like-named Reoples’ 
Commissariats of constituent republics, and to direct only a 
definite number of enterprises according to a list confirmed by 
following Peoples’ Commissariats are All- 
Union Peoples’ GomimssanatsT Defence, Foreign Affairs, Foreign 
Trade, Railways, ' "Communications, Water Transport, Heavy 
Industry, Defence Industry The following Peoples’ Commis- 
sariats are the Union-Republic Peoples’ Commissariats • iFood 
Industry, Light Industry, Timber Industry, Agriculture, 'state 
G-rain and Livestock Farms, Finance, Internal Trade, Internal 
Affairs, Justice, Healt^. 

The Commission of Soviet Control consists of sixty tried 
and t r us ted members of the Cbinmunist Party, noinihat"ed!”Py 
the jTentral Couimittee of the Party. It is charged with 
Commission to it that every important decree or directive 

Conrtof Central Executive Committee i. e. the Council 

of Peoples’ Commissars is actually complied with in 
every part of the U. S S R. It ha^ its own Inspectors, 
Accountants and other Agents to carry out this purpose These 
ofdcers are independent of any local authority. This Commission 
acts in close conjunction with a- Commission of Party Control. 
Thus, the Party makes itself the real sovereign of the state. 

At present the executive authority has been centralized in the 
Stalin who has become the- Prime Minister as well 
as the Minister of Foreign Affairs in April, 1941. This assump- 
tion of direct authority by Stalin is likely to contribute to the 
efficiency and speedy execution of policy. 


(15) 

(16) 

(17) 

(18) 

(19) 

(20) 
( 21 ) 
(22) 

(23) 

(24) 

(25) 

(26) 

(27) 

(28) 

(29) 

(30) 
(81) 


Peoples’ Commissar of Military Equipment— B. Vanmkoff 
I) )» of Muiutions — I. Sergeyeff 

’! » of Fisli Supplies — M. P. Smirnov 

” » 0^ Meat Supplies — Madam Z. M. Molotov 

” ” Light Industry — V. I. Shestakov 

» « of Timber Industry — N. Anzelovitch 

” 55 of Kailways — A.. V. Bakulin 

55 „ of yVater Transport — N. I. Yezhov 

55 55 of Communications — M. B. Berman 

» 55 of Agriculture— M. Benediktov 

55 55 of State Grain A Livestock — T. A. Yurkin 

55 55 of Purchase — M. V. Popov 

55 55 of Finance — A. G. Zverev 

” 55 of Trade — ^A. V. Lmbimo\ 

” ” of Foreign Trade— A. I. Mikoyan 

5* 55 of Justice— N. M. Eychkov 

55 55 of Health- — M. F. Boldyree 

” >5 of Food Supplies — M. Zotoff 
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VI. Judicial Organisation 

The Supreme Court, elected by the Supreme Soviet of the 
U. S S. E. for a term of five years, is the highest judicial organ 
of the State. Under the earlier Constitutions, Judges were 
appointed and removable by the Central Executive Committee. 
In case of a conflict between the laws of a Constitu- 
ent Republic and the Union, the Supreme Court could 
only appeal to the Central Executive Committee to 
set this right. But now it has been vested with the power of 
“supeivision of the judicial activities of all judicial organs of the 
U. B. S E. and of the Constituent Eepublics.” It has original 
jurisdiction over disputes between Constituent Eepublics, but it 
has never yet been called upon to exercise it^ It ^exerciseSjeUipi- 
nal jurisdiction m cases involving either persons of high position 
or charges of exception^ importance. 

In each Constituent Eepublic the law courts are divided into 
People’s Courts and Special Courts. The People’s Court consists of 
the People’s Judges and two Assessors, and their func- 
tion_^ IS to examine as the First Instance, most of the 
civil ' and criminal cases, except the more important 
ones, some of which are tried at the Eegional Court. The Eegional 
Courts have original as well as appellate jurisdiction. The Judges 
of “fhe People’s Courts and Presidents and Members of the 
Eegional Courts are elected for four years by the Soviet of the 
respective areas. 

The Special Courts are (1) the L abour se ction of th e Pe ople’s 
CourU (2) Eural Commissions settlmg dispute in 
agrarian cases, (3) Arbitration Committees^setthug. dis- 
putes between state organs concerning property rights, 

(4) Military ^ Tribunals, and (5) Disciplinary Courts wEich deal 
with offences and neglect of official duties. 

VII. Position of the Communist Party 

The position of the Communist Party has been recognised by 
Article 126 of the new Constitution The citizens of the State 
are"" ensured the right to unite in the Communist Party 
alone, which is reflrfed as “the vanguard of the work- 
mg people m their struggle to strengthen and develop Party * 

the socialist system” representing “the leading nucleus 
of all organisations of the working people, both social and state ” 

Every organ of administration is always headed by a Party 
member, who receives instructions- not only from the political 
chiefEut also from the party chief. In every factory 
and in every 'collective farm, there is a Communist of tte 
cell which watches the technical administration of the 
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factory or the farm, and which receives instructions from 
the higher organs of the <}oniniuiiist Ptcrty. ‘‘In-^hw-way 
the members of the Party distributed oTef the whole mecha- 
nism of the ytate system represent the controlling power which 
drives the State machine in the' ^Him6fr6ir^’’ggu1^^ 
General Secretary of ' tiie" ’Cdmihunrst' Party along tbe^ so- 
called ‘General Party Ijmeb“‘"^"Th6 '‘p'nrity of the Party policy 
and strict discipline “ are maintained by means of a special 
Party Code of Eeg'ulations and by systematic purges ” The 
dictatorship of the Comrminist^Party, with its two to tKihe 
miHTohnnemBers mT'^'a"”* population of J-70 millions, is frankly 
admitted“'‘“"15y‘'’'TEe''^ " "of ‘Soviet Russia. “In the Soviet 

Union,” wu'ites Stalin, “"^in The' land where the dictatorship ol 
the proletariat is in force, no important political or organisa- 
tional problem is ever decided ’by our Soviets and other mass 
orpE!gatrdKC"1v!th61it directives from our Party ‘ In this sense, 
we ffiay s% that the dictatorship of the proletariat is substan- 
tially the dictatorship of the Party",* as 'the force" whibli effective!}' 
guides-Wie" proletariat.” ’* 

The question that arises^ in this connection is whether the 
dict atorship of the Party does no t niean the dictatorship of Stalin. 

LiikeTiromwen in England Stalin repudiates the sugges- 
staim^s°^ ti pn that he is a dictator. Sidney and Beatrice Webl 
Dictator- alsoTiotd that Stalin is dictator. They think thai 

in tfie~paftem" of the Communist Party, individual 
dictatorship has no place, because decisions are always arrived at 
by discussions among colleagues. ButL.in these discussions, Stalm 
is the'‘'“supreme analyst of situations, personalities and tendencies 
Thi’oq^h his analysis he is supreme combiner pf many wills.’ 
Moreover, he Is so persistently boosted as the leader, that hu 
leadership wdl fast so long as he chooses to remain in that 
great position. _ , . 



CHAPTER XXXVI 

DEVELOPMENT OF THE INDIAN CONSTITUTION 

I. Introduction 

The position of the Indian Constitution at present is highly 
complex, illogical and anomalous. The Government of India 
Aet of 1935, so far as it related to the Provinces, came into 
operation from 1st April, 1937. The declared object 
of the Act was to establish Provincial Autonomy. But Go’verament 
the Government of India Amendment Act of 1939 
has restricted the scope of provincial autonomy to a much 
narrower field than before. The Ministries have tendered their 
resignation m Madras, the United Provinces, Central Provinces, 
Bombay, Bihar, Orissa and the North-Western Frontier Province, 
and the Governors of these Provinces have proclaimed the break- 
down of the Constitution in their respective jurisdictions 
Ministers responsible to Legislature continue to discharge their 
functions m the Punjab, Sind, Bengal and Assam ; but in the 
other Provinces the Governors have resumed all powers, under 
the Government of India Act, 1935, in their own hands. 

The position with regard to the Central Government is still 
more anomalous. While the Provinces are being governed under 
the Act of 1936, the Central Government is still 
being carried on mainly according to the provisions of ^tSnment 
the Montague- Chelmsford Constitution of 1919, 

though technically speaking Part XIII (Transitional Provisions) 
and the ninth Schedule of the Government of India Act, 1935, 
are now in force. The Order m Council dated July 3, 1936, 
declared that the Transitional Provisions would come in force on 
the 1st April, !1937, and would continue to operate up to the date 
of establishment of the Federation. But the Viceroy has 
declared on October 17, 1939, that the federal scheme has been 
suspended, and that at the end of the War it will be necessary 
to reconsider to what extent the details of the plan embodied 
in the Act of 1935 will remain appropriate. ‘T am now autho- 
rised,” declared the Viceroy, “by His Majesty’s Government to 
say that at the end of the War they will be very willing to enter 
into consultation with the representatives of the several commu- 
nities, parties and interests m India and with the Indian Princes 
with a view to securing their aid and co-operation in framing- 
such modifications as may seem desirable.” 

At present there is no organic relation between British India 
comprising 289 ‘4 million population and the Indian States having 
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63'3 million people. There is no uniformity in the system of 
administration among the Indian States, which number 
562, but of which 327 (having only eighty lakh popula- 
tion m all) may be regarded as Estates and Jagirs. 

I shall describe, first, the history of constitutional development 
in India up to 1935, omitting the description of Central Govern- 
ment under the Act of 1919. Then I shall deal with the 
Provincial Autonomy as it has worked under the Act of 1935 ; 
then the existing Government at the Centre will be described. 
The Eederal Scheme of 1935 and the trends of Indian politics 
will be described m the last chapter. 

II. Development of the Indian Constitution up to 1858 

By the Charter of Queen Elizabeth the East India Company 
began to trade in India. Gradually the Company began to set 
up factories, build forts and acquire territories m India. 

affairs were conducted in the three establishments 
of Bombay, Madras and Calcutta, each by a Council 
of 12 to 16 members under a President. These three 
became known as Presidencies, because of their government by 
President of the Council. The President had to take the consent 
of the Council for every step he took. Each Presidency was 
independent of others, but all were responsible to the Court of 
Directors in London. The Company may be said to have grown 
into a territorial sovereign m 1765, when it received the grant 
of the Dewam of Bengal, Behar and Orissa from the Mughal 
Emperor. Clive worked the Dewam or revenue administration 
through Indian agents, and left all police and executive business 
in the hands of the Nawab. This system worked so badly that 
it had to be given up in 1772, when Warren Hastings actually 
assumed the functions of Government. 

The year 1773 is the starting point of the Indian Constitution. 
In that year Lord North’s Ministry reviewed the Company’s 
Charter by an Act of Parliament and changed its 
of Centra- constitution, thus affirming the right of Parliament to 

iufhority conti’ol the British possessions m India. This Act is 

known as Lord North s Eegulating Act. It established 
a Governor-General of Bengal with four Councillors. The 
Government of Bengal became the Central Government of India. 
It was to exercise supremacy over the Presidencies of Bombay 
and Madras. It authorised His Majesty to establish by a Charter 
a Supreme Court with a Chief Justice and three judges. The 
Governor- General- in- Council was empowered to make any Eegu- 
lation for the conduct of Government and the administration of 
justice with ultimate sanction of the Home Government. The 
Governor- General was to be bound by the votes of the majority 
of his Councillors. 
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There wei’e grave defects m the Act, It did not define what 
the supremacy of Bengal meant ; it allowed the Governor- G-eneral 
to be outvoted and over-ruled whenever three members 
of his Council chose to combine against bun More- 
over, no body could tell what law was to be admmis- Regulating 
tered by the Supreme Court. The jurisdiction of the 
Supreme Court also was not defined. 

Pitt's India Act 

Various Parliamentary enquiries were held and Pox’s famous 
India Bill was introduced. This was defeated in the House of 
Lords. Then Pitt with a Parliamentary majority at his back 
passed the Act of 1784. It created the Board of Control 
to supervise the Indian affairs. It consisted of four of^controi 
Privy Councillors, the Chancellor of Exchequer and one 
of the Secretaries of State. Its task was to superintend and 
direct all the acts of the East India Company and it had also the 
power of approval and disapproval of the policy of the Court of 
Directors. 

All secret orders of the Directors had to be referred to the 
Board of Control, But the Company reserved the right of 
appointing certain high officials. Thus, from 1784 to 1858 there 
was the double government of India by the Board 
of Control and the Court of Directors. Pitt’s India Govlrnment 
Act also curtailed the number of Governor-General’s 
Councillors from four to three. The control of the 
Governor- General in Council over the minor Presidencies was 
enlarged, and was declared to extend to all such points as relate 
to any transaction with the country powers, or to war or peace or 
to the application of the revenue or forces of such Presidencies 
m times of war. 

The Act of 1786 empowered the Governor-General to override 
the majority of the Council and to act in his own xheActsof 
responsibility. The Charter Act of 1793 empowered i786and 
the Governors of Bombay and Madras to override their 
Councils. Two of the junior members of the Board of Control 
were no longer required to be Privy Councillors. 

The act of 1797 reduced the number of ordinary judges to two. 
An Act of 1807 empowered the Governors and Coun- 
cillors of Bombay and Madras to make Eegulations. 

The Charter Act of 1813 limited the trading function education 
of the Company and made provision for granting aid 
to education 

The Charter Act of 1833 was the most important of all the Acts 
passed by Parliament with regard to India between 1784 
and 1858. The Act changed the title of the Governor- centraiisa- 
General m Council of Bengal into the Governor-General 

65 
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in Connell of India. It declared that the territorial possessions of the 
Company were held in trust for His Majesty for the service of the 
Government of India. It deprived the Governors and Councils of 
Legislative ®ombay and Madras of their independent powers of law- 
Centraiisa- making, and vested this power in the Governor- General- 
in-Council of India. It added to the Governor- General’s 
Council for the satisfactory work of codification a fourth member 
who was to be an English Barrister. This was the germ out of which 
the Indian legislature has developed. The Company was compelled 
to close its commercial business and it became a purely administra- 
tive and political body. 

The Charter Act of 1853 provided that the Indian territories 
Loss of were to remain under the Company until ‘Parliament 
pateonageby should othei'wise direct.’ The power of appointing 
xrectors officials was taken away from the Court of 

Directors and the Indian Civil Service was thrown open to 
general competition. The Act also enlarged the Legislative 
Council by adding some new members. 

The Act of 1858 transferred the Government of India from 
the Company to the Crown acting through the Secretary of State 
Assumption Council. The Governor-General became the Viceroy, 
of power by The post of the Secretary of State for India was created. 
Crown powers that w^ere formerly exercised by the 

Court of Directors and the Board of Control were transferred 
to the Secretary of State in Council. The Council of the Secretary 
of State was to consist of fifteen members of whom eight were 
to be appointed by the Crown and seven elected by the Directors 
of the East India Company. 

III. Growth of Legislative Councils in India (1833-1919) 

There was no special machinery for law-making in India 
before the yeas' G833. The Executive Government used to 
make Eegulations before that date. The germ from 
^|inning which all the special Legislative Councils may be 
Legislature said to trace their descent is to be found in the Charter 
Act of 1833 By that Act a special Law Member 
was added to the Governor-General’s Council. He was not a 
member of the Executive Council ; but when he sat in the 
Executive Council, it became a law-making body. That is to 
say, he sat with other Councillors for legislative business only. 
Henceforward the Begulations became known as laws, because 
they were enacted, not by an executive body, but by a special 
legislative body. The same Act abolished the regulation-making 
Legislative the Boiubay and Madras Governments. 

Centraiisa- But these two Govemments complained that all the 
tjon, 1833 xnembers of the Council belonged to Bengal and as 
such had no local knowledge of Madras and Bombay. 
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To remove this defect the Legislative Council was enlarged 
in 1853 to twelve members The Law Member became a full 
member of the Executive Council. Besides the six members 
of the Governor-General’s Council, including the 
Governor-General, six “additional” members were to 
be called m. When the Executive Council was thus 
to be enlarged, it would be called the Legislative 
Council. The six “additional” members were to be the Chief Justice 
and another judge of the Bengal iSupreme Court, and four officials 
appointed by the provincial Governments of Madras, Bombay, 
Bengal and Agra. But this arrangement too suffered from some 
serious defects. The British Indian x\ssociation of Bengal, 
the Bombay Association and the Native Association of Madras 
as well as the Press in India had demanded m 1853 the inclusion 
of some Indians in the Legislative Council. The xict did not 
make any provision for meeting their demand. The Mutiny 
showed the danger of the total exclusion of Indians. Moreover, 
it was realised that a single Legislative Council could not handle 
matters with adequate information and experience of so large 
a territory like British India Then again the Executive authority 
was highly displeased with the Legislative Council, because it 
arrogated to itself the right of inquiry into and redress of 
grievances. 

The Indian Councils Act of 1861 tried to remove these defects. 
This Act has been called ‘the Primary Charter of the present 
Indian Legislatures, because it admitted for the first 
time the principle of non-official representation, councils 
The Act provided that the Legislative Council was 
to consist of the Executive Council with not less th.an 
six or more than twelve “added members” nominated by the 
Governor- General for two years. Of these “added members,” 
at least half were to be non-official persons; The functions 
of the new Legislative Council were limited strictly to the 
consideration and enactment of legislative measures. It had no 
deliberative or taxative power It could not enquire Restrictions 
into grievances, call for information or examine the on the 
conduct of the Executive. Any measure affecting the of the” 
Public Debt or Public Ee venue, foreign relations, 
discipline of the army and navy or religion could not be introduced 
without the previous sanction of the Governor-General. The 
Governor-General could veto any law passed by the Council. 
He was empowered in cases of emergency to make ordinances 
for the peace and good government of the British provinces 
in India. 

The power of law-making which had been taken away from 
the Governments of Madras and Bombay by the Act of 1833 was 



516 


POLITICAL SCIENCE ANL GOVERNMENT 


now restored to them, their Councils being similarly enlarged 
for legislative purposes. The Governor- General in 
LeSia^urw Council wus empowered to set up Legislative Councils 
in other Provinces. Not less than one-third of the 
members of any Council, so set up were to be non-officials. 
Legislative Councils were established accordingly in Bengal in 
1862, m the United Provinces in 1886, in the Punjab and Burma 
in 1898, and the Eastern Bengal and Assam m 1906, m Bihar 
and Orissa m 1912 and in C. P. in 1913. 

The years between 1861 and 1892 saw the birth of Nationalism 
in India. The spread of English education, the researches into 
Indian history and culture, the establishment for facilities for 
Political transport and communication, the religious reforms, as 
mo^vement -well as the trend of events in Europe contributed to the 
growth of national sentiment in India. Political associa- 
tions, both in India and in England (like the East Indian Associa- 
tion of Ladabhoy Naoroji) demanded that the elected representa- 
tives of the peoples should be included in the Legislative Councils. 
The Indian National Congress was founded in 1886 and the 
educated public of India began to make agitation for an increased 
share in the legislation and administration of the country. 

Lord Dufferin realised that something must be done to meet the 
demands of the educated public. In 1888 he recommended the 
enlargement of the Legislative Councils and the investing of 
greater powers to them. The result of the agitation was the 
India Councils Act of 1892. It made a limited and indirect 
provision for the use of the method of election in filling up 
some of the non-official seats. The term election was 
c^nciis used in the statute ; the process was described as 

1892 °^ nomination made on the recommendation of certain 
bodies : In the case of the Indian Legislative Council 
five more “additional” members were brought in, one being 
recommended by the non-official members of each of the four 
Provincial Councils, and one by the Calcutta Chamber of Commerce. 

The Swadeshi Movement of 1905 created a situation which 
necessitated further extension of legislative bodies The develop- 
ment of a new conception of the British Empire, too, was 
responsible for the next forward step in constitutional 
advance in India. Lord Irwin points out that “the 
Morley-Minto reforms was the work of the Parliament 
that extended responsible self-government to the erstwhile Boer 
Eepublics of the Transvaal and Orange Free State.” 

The^ Morley-Minto Act of 1909 increased the number of 
“Additional members” in the Central Legislative Council from 16 
to 60. Not more than 28 of them were to be officials. The 
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Governor-General nominated five non-olficials. These 33 nomi- 
nated members constituted an official bloc and 27 were 
elected. The elective principle was for the first time 
legally recognised. The electorates constituted for 
the Indian Legislative Council were the following : — (a) The 
non-official members of the provincial Legislative Councils 
elected 13 members m all ; (b) the larger land-holders in six 
provinces, elected one member each ; (c) the Muslims of approved 
standing in six provinces, one member each ; (d) the European 
Chamber of Commerce, Calcutta and Bombay, one member each 

The official majority was abandoned m the local Councils and 
their size was also increased. The functions of the Councils were 
greatly increased The Act of 1892 gave members power to 
discuss budget but not to move resolutions about it According 
to the new Act, not only the budget, but on all matters of general 
public importance general resolutions might henceforth be pro- 
posed and divisions taken The resolutions were to be expressed 
and to operate as recommendations to the Executive Government. 
Any resolution might be disallowed by the head of the Govern- 
ment acting as President of the Council without giving any reason. 
At the same time the right to ask questions to the Government 
was enlarged by allowing the members who asked the original 
question to put a supplementary one. The chief defect of the 
Morley-Minto Constitution was that the existence of the official 
bloc raised racial prejudices m the hearts of Indian members, 
whose resolutions were often thrown out by the silent phalanx of 
the Government. Moreover the Councils represented so much 
of sectional interests that there were very few members to repre- 
sent the general interests of the people 

IV. General Principles of the Cons+ifu+ion of 1919 

The Montague- Chelmsford Eeport laid down four general 
principles on which the Constitution was to be based. These 
principles formed the basis of the Government of int^oduc- 
India Act, 1919. (1) “There should be as far as possible 
complete popular control in local bodies and the largest ^ 
possible independence for them of outside control. (2) There 
provinces are the domains in which the earlier steps towards the 
progressive realisation of responsible government should be taken. 
Some members of responsibility should be given at once, and 
our aim is to give complete responsibility as soon as condition 
permit. This involves at once giving the provinces the largest 
measure of independence, legislative, administrative and financial, 
of the Government of India wffiich is compatible with the due 
discharge by the latter of its own responsibilities (3) The 
Government of India must remain wholly responsible to Parlia- 
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ment. The Indian Legislative Council, however, should be 
enlarged and made more representative and its opportunities of 
influencing Government increased. (4) In proportion as the fore- 
going changes take effect, the control of Parliament and the 
Secretary of State over the Government of India and Provincial 
Governments should be relaxed.” 

V. The Control Exercised by British Parliament 

The Government of India Act, 1919 specifically reserved certain 
powers to the Crown. These powers could not be affected or 
Control niodified by any law-making power vested either in 
vested^in the Secretary of .State or the Governor- General m 
the Crown QQj^ncil The most important of these powers were 
the following : — (1) A Bill passed by the certificate of the 
Governor- General or a Governor could not come into effect 
without the signification of the assent of His Majesty in Council 
The Governor-General might reserve a provincial Bill for the 
signification of His Majesty’s pleasure without which it could 
have no validity. The power of veto was reserved to the Crown 
both in regard to the Acts of the Central and Local Legislatures. 
(‘2) The Crown made the following important appointments : — 
Auditor of the Accounts of the Secretary of State m Council, 
the High Commissioner for India, the Governor-General, the 
members of the Governor-General’s Executive Council, Governors, 
the members of a Governor’s Executive Council, permanent 
Chief Justices, Judges of High Courts and Advocates-General. 
(3) The Crown could establish new High Courts and disallow 
any order of the Governor-General in Council altering the limits 
of jurisdiction of High Courts. 

The powers enumerated above were exercised by the Crown- 
in- Council, that is, by the Cabinet. There are other important 
matters in which the control was exercised by the 
Serdsldby Crown-in-Pai'liament, that is, through the Secretary 
orby state, who is a member of the British Cabinet. 
Secretary of The Secretary of State for India is the immediate 
Councfi agent of Parliament for the discharge of its 
responsibilities in Indian affairs. The Government of 
India Act prescribed his powers and so defined the region within 
which he might be held to account by Parliament. He was 
authorised by the Act to superintend, direct and control all acts, 
operations and concerns which related to the Government or 
the revenues of India ; and the Governor-General, and through 
him the provincial Governments, were required to pay due 
obedience to the orders of the Secretary of State “These powers,” 
stated the Simon Commission, “are exercised to an extent very 
much less than literal interpretation of the Act would warrant... 
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The essential process of delegation has gone on inter- 
mittently for many years before the reforms, but the policy 
underlying the Act of 1919 gave it a strong impetus. Delegation, 
it will be understood, differs from a statutory Devolution of 
Powers, in that it does not relieve the Secretary of State from 
his responsibility to Parliament ” 

The control of the Secretary of State was greatly relaxed over 
the Provincial Transferred Subjects. It was laid down in Section 
19A that the Secretary of State would exercise control Lij^itation 
over the Transferred Subjects only for the following 
purposes ■ — (1) To safeguard the administration of |ecretaryo£ 
Central Subjects ; (2) to decide questions arising ® ® 
between two provinces, in cases where the provinces concerned 
fail to arrive at any agreement ; (3) to safeguard Imperial 
interests ; (4) to determine the position of the Government of 
India in respect of questions arising between India and other 
parts of the British Empire ; (5) to safeguard the due exercise 
and performance of any powers and duties possessed by or 
imposed on the Secretary of State or the Secretary of State in 
Council under or in connection with or for the purpose of the 
following provisions of the Act, namely. Section 29A, Section 30 
(lA), part VIIA of any rules made by or with the sanction of 
the Secretary of State m Council. 

The previous sanction of the Secretary of State in Council was 
necessary (1) for the creation of any new or the abolition of any 
existing permanent post, or the increase or reduction 
of pay drawn by the incumbent of any permanent which the 
post if the post in either case was one which w-ould sanction 
ordinarily be held by a member of an all-India service, secrtW of 
or to the increase or reduction of the cadre of an 
all-India service ; (2) for the creation of a permanent 
post on a maximum rate of pay exceeding Es.l200 a mouth or 
the increase of the maximum pay of a sanctioned post an amount 
exceeding Es 1200 a month ; (3) for the creation of a temporary 
post with pay exceeding Es.4000 a month or to the extension 
beyond a period of two years of a temporary post (or deputation) 
with pay exceeding Es.l200 a month ; (4) for the grant to any 
Government Servant or to the family or other deceased 
Government Servant of an allowance, pension or gratuity which 
was not admissible under rules made or for the time being in 
force under Section 96B of the Act except in the following cases : 
(a) Compassionate gratuities to the families of government 
servant left in indigent circumstances, subject to such annual 
limit as the Secretary of State in Council may prescribe ; (b) 
pensions or gratuities to government servants wounded or 
otherwise injured while employed in government service or to the 
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families of government servants dying as the result of wounds 
and injuries sustained while employed in such service, 
granted in accordance with such rules as have been or may 
be laid down by the Secretary of State in Council in this 
behalf ; (5) to any expenditure on the purchase of imported 
stores or stationary otherwise than in accordance with such rules 
as may be made in this behalf by the Secretary of State in 
Council. The control of the Provincial Legislature over 
the Transferred Subjects was complete subject to the restrictions 
noted above 

Over the Eeserved and Central subjects no statutory relaxation 
of the control of the Secretary of State was made. The Joint 
Parliamentary Committee recommended the 
state’s**^^ establishment of a Convention that, in matters of 
purely Indian interest where Government and the 
Legislature of India would be in agreement, the 
Secretary of State should not as a rule intervene, 
except under exceptional circumstances. By the Fiscal Convention 
the Government of India has been given liberty to devise the 
tariff policy best suited to the interests of India. The Secretary 
of State’s intervention is limited to safeguarding the intertional 
obligations of the Empire or any fiscal arrangement within 
the Empire to which His Majesty’s Government is a party. 
The Secretary of State has also relinquished his control of 
policy in the matter of the purchase of government stores 
for India, other than military stores. As regards legislative 
control, Bills to be introduced in the Central Legislature 
need not be referred for the approval of the Secretary of State 
in Council, unless they relate to subjects like imperial or military 
affairs, foreign relations, rights of European British subjects, 
the law of naturalisation, the public debt, customs, currency 
and shipping. There is one serious limitation to the power of 
the Indian Legislature ; ‘■‘The Indian Legislature has not power, 
without the previous approval of the Secretary of State in 
Council, to make any law empowering any court other than a 
High Court to sentence to the punishment of death any of His 
Majesty’s subjects born m Europe, of the children of such sub- 
jects, or abolishing any High Court.” 

VI. The Council of India 

With the Secretary of State was associated the Council of 
India, popularly known as the India Council It consisted of 
eight to twelve members, appointed by the Secretary 
Sf“£ncti‘on of state for five years. A member of the Council 
could only be removed from his office by His Majesty 
on an address of both Houses of Parliament. Half the 
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Goiinc]! consisted of persons who had served or resided in India 
for at least ten years, and who had not left India more than five 
years before their appointment The concurrence of a majority 
of votes at a meeting of the Council was necessary for certain 
classes of questions only. The most important of these were : 

(a) grants or appropriations of any part of the revenues of India ; 

(b) the making of contracts for the purpose of the Act ; (c) the 
making of rules regulating matters connected with the Civil 
Services and, in particular, regulating the general conditions under 
which the more important officials serve. Indian publicists 
thought that the Council only retarded useful reforms and un- 
necessarily intervened m matters of detail. Mr. Eamsay Mac- 
Donald said of it . “And this Council is non-representative ; it 
acts of its own untramelled will ; it is not directly responsible 
to Parliament. This constitutional anomaly could not have 
existed for a generation if Parliament had taken an active interest 
‘in Indian Affairs.” 

VII. Central and Provincial Subjects in the 
Constitution of 1919 

The Constitution of 1919 divided the functions of G-overnment 
into Central Subjects and Provincial Subjects. The principle of 
division was that where the interests of the whole of British 
India were concerned the subject was treated as Central, while 
on the other hand, all subjects in which the interests of a parti- 
cular province essentially predominated were Provincial. 

The reserve of powers, that is, matters not included in 
the schedule of Provincial or Reserve Subjects, belonged 
to the Central Government. Thus, in the distribution of powers 
the Canadian, rather than the Australian model was followed in 
India. In cases of doubt the Governor-General m Council 
decided whether a subject was Central or Provincial. 

The following were the most important Central Subjects • 
military matters, foreign affairs, relation with States, tariffs 
and customs, railways, post and telegraphs, income-tax, currency, 
coinage and the public debt, commerce and shipping, 
civil and criminal law, control of cultivation and subjects 
manufacture of opium and sale of opium for export, 
geological, botanical, archaeological, zoological and meteorological 
surveys, census and statistics, copy right, and the Public Service 
Commission. 

The most important Provincial Subjects were . — Local Self- 
Government, medical administration and public health, 
education, public works and irrigation, land revenue fubjectT^ 
administration, famine relief, agriculture, forests, police, 
prisons and administration of justice. 
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Vlll. Dyarchy 

The Executive Government of Bengal, Bihar and Orissa, 
Assam, U. P., C P., the Punjab, the N. W. Frontier Province, 
Bombay, Madras and Burma consisted of two halves. 

comprised the Governor and his Executive 
Council ; the other part, the Governor and his Ministers. 
The members of the Executive Council were nominated by the 
Grown, while the Ministers were selected by the Governor from 
amongst the members of the Provincial Legislature. The Governor 
in his Executive Council administered certain subjects known 
as “Eeserved” and was responsible for them to the Central 
Government and ultimately to Parliament. The Governor in his 
Ministry dealt with the Transferred Subjects. The members of 
the Executive Council were not responsible to the Legislature, 
while the Ministers were responsible to it. This division of 
Government into two halves was known as Dyarchy. 

The Transferred Subjects were : — Local Self-Govern- 
ment. e.g , matters relating to the constitution and 

powers of Municipal Corporations and District Boards : Public 
Health, Sanitation and Medical Administration, in- 

eluding Hospitals and Asylums and provision for 

Medical Education, Education of Indians, excepting 
certain Universities and similar institutions; Public works, 

including Boads, Bridges and Municipal Tramways, but 
excluding Irrigation ; Agriculture and Fisheries ; Co-operative 
Societies ; Excise ; Forests in Bombay and Burma only ; Develop- 
ment of Industries, including Indush’ial Research and Technical 
Education. 

The main Reserved Subjects were : — 

Administration of Justice, Police; Irrigation and Canals, 
Drainage and Embankments, Water Storage and water power ; 

Land Revenue Administration, including assessment 
Sabielts*^ and collection of Land Revenue, Land Improvement 
and Agricultural Loans, Famine Relief ; Control 
of Newspapers, Books and Printing Presses ; Prisons and 
Reformatories ; Borrowing money on credit of the Province , 
Forests, except in Bombay and Burma ; Factory inspection. 
Settlement of Labour Disputes, Industrial Insurance, and 
Housing. 

IX. Position of the Governor under Dyarchy 

The Governor was responsible for the good government 
of the Province. He was assisted in the discharge of his duties 
by the Executive Council and the Ministers. The Executive 
Council in Bombay, Madras and Bengal consist of four 
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members, and m other Provinces of two members. Half the 
number of Executive Councillors was appointed from 
the rank of civilians and half from provincial public life Si Stfnch 
The Governor entrusted each member with certain co^veraor 
departments. Matters of importance and all points of 
dispute and all lines of general policy had to be put before the 
meetings of the Executive Council. The Governor normally 
presided over the meetings If a difference of opinion amongst 
members arose, the decision of the majority prevailed. In case of 
equal division the President exercised his casting vote. But this 
rule was qualified by the following provision — “Provided that 
whenever any measure is proposed before a Governor in Council 
whereby the safety, tranquillity or interests of his province, or 
of any part thereof, are or may be in the judgment of the 
Governor, essentially affected, and he is of opinion either that 
the measure proposed or to be adopted and carried into execution, 
or that it ought to be suspended or rejected, and the majority 
present at a meeting of the Council dissent from that opinion, 
the Governor may, on his own authority and responsibility, 
by order in writing, adopt, suspend or reject the measure, in 
whole or in part.” 

The Governor appointed Ministers from amongst the members 
of Provincial Legislature. The Ministers served two masters — 
the Governor and the Legislative Council. The Governor allo- 
cated to each minister the charge of certain departments from 
among subjects which were declared Transferred. Section 52 
jirovided that in relation to Transferred Subjects, the Governor 
should be guided by the advice of his Ministers, “unless he sees 
sufficient cause to dissent from their opinion, in which case he 
may require action to be taken otherwise than in 
accordance with that advice.” The Instrument of 
Instructions to Governors, however, gave a wide lati- Mmisters 
tude to Governors m setting aside the advice of their 
Ministers The Instructions ran as follow's : “In considering 
a Minister’s advice and deciding whether or not there is sufficient 
cause in any case to dissent from his opinion, you shall have due 
regard to his relations with the Legislative Council and to the 
wishes of the people of the Presidency as expressed by then- 
representatives therein.” 

The Governor exercised m one sense greater authority over 
the Transferred than over the Eeserved Subjects. Decisions 
as regards the Eeserved Subjects were generally arrived 
at as a result of mutual discussions and by vote m the oo°wl“Ter 
Executive Council. But the Governor was not consti- suWect”^'^ 
tutionally bound to consult the Ministers together. In 
constitutional theory, each Minister was self-sufficient and had 
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aothing to do with his immediate colleagues. The G-overnor 
usually consulted the Ministers individually. On numerous 
DGcasions in each Province the Governor set aside the decision 
cf the Minister. 

When there was any dispute as to whether a subject should be 
treated as Reserved or Transferred, the Governor alone decided 
the matter His decision was taken as final There were 
questions which affected both sides of the executive. Such ques- 
Joint tions were , taken up in the joint meetings of the 
Mecttngs of Executive Council and the Ministers under the presi- 
and deutship of the Governor. On this point the Simon 

Ministry Commission observe ; — “Under Dyarchy as conceived 
by its authors, though there may be a joint discussion, 
there can be nothing which strictly corresponds to a “Cabinet 
decision,” i. e., there can be no decision for which the two halves 
of the Government are jointly responsible. In some Provinces, 
and under some Governors, there has been a very near approach 
to Cabinet decisions, but this was because of a departure from 
the strict theory of Dyarchy. If the Dyarchical distribution of 
function is strictly observed, ultimately the Governor must decide 
exactly where the jurisdiction for decision lies, and the decision 
must be made and recorded accordingly ” 

X. The Provincial Legislature 

The Act of 1919 provided that at least 70 per cent of the 
Composi- niembers of a Legislative Council should be elected 
proVindai J more than 20 per cent to be nominated 

Letffsiatite officials and the rest to be nominated non-officials. 
Councils following table, given m the Simon Commission 

Report illustrates the composition of the Provincial Legislative 
Councils under the Mont-ford Constitution. 


Province 

Elected 

j 

Nominated Officials plus 
Executive Councillors 

Nominated 
Non- Officials 

Total 

Madras 

98 

7 + 4 

23 

182 

Bombay 

86 

15+4 

9 

114 

Bengal 

114 

12 + 4 

10 

140 

United Provinces 

100 

15 + 2 

6 

123 

Punjab 

71 

13 + 2 

8 

94 

Behar and Orissa 

76 

13 + 2 

12 

103 

Central Provinces 

55 

8 + 2 

8 

73 

Assam 

39 

5 + 2 

7 

58 

Burma 

80 

14 + 2 


108 


The constituencies were not only divided into urban and 
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rural, but also into General or non-Muhammadan, Muhammadan, 
European, Sikhs etc. In the non-Muhammadan 
constituencies in several Provinces, seats were reserved kinds^'of 
for special communities like the non-Brahmms m 
Madras and the “Marathas and allied castes” m 
Bombay. Besides these, there were constituencies of Landholders, 
of the University and of Commerce and Industry Thus, repre- 
sentation was not only territorial but also of communities and 
interests. 

The term for which a Legislative Council was elected was 
three years, but it could be dissolved earlier or its life 
might be extended for a period not exceeding one year funcUons 
at a time by the Governor The Council had the Legislative 
right to elect its own President and Deputy President 
The functions of the Council are divided into Legislative, 
Administrative and Financial. 

Every bill intended to have legal application within the juris- 
diction of the Province was to be passed by the Council whether 
it pertained to the one or the other half of the Government. 
But a Provincial Legislature had no power to make any law affec- 
ting any act of the Central Legislature or of Parliament. It could 
not, without the previous sanction of the Governor-General, make 
or take into consideration any law — (a) imposing or authorising 
the imposition of any new tax unless the tax is a tax scheduled 
as exempted from this provision by rules made under this Act ; or 
(b) affecting the public debt of india, or the customs duties, or 
any other tax or duty for the time being m force by the authority 
of the Governor-General in Council for the general purpose of 
the Government of India ; or (c) affecting maintenance of the 
discipline of any part of His Majesty’s naval, military or air 
forces ; or (d) affecting the relations of the Government with 
foreign Princes or States ; or (e) regulating any central subject or 
(f) regulating any provincial subject which has been declared by 
rules under this Act to be either in whole or in part, subject to 
legislation by the Indian Legislature, in respect of any matter to 
which such declaration applies ; or (g) affecting any power express- 
ly reserved to the Governor-General m Council by any law for 
the time being in force ; or (h) altering or repealing the provisions 
of any law which, having been made before the commencement 
of the Government of India Act, 1919, by any authority in 
British India other than that of local legislature, is declared by rules 
under this Act to be a law which cannot be repealed or altered 
by the local legislature without previous sanction ; or (i) altering 
or repealing any provision of an Act of the Indian Legislature 
made after the commencement of the Government of India iVct, 
1919 which by the provisions of such first mentioned Act may not 
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be repealed or altered by the local legislature without previous 
sanction ’ 

The Governor had the right to veto a bill passed by the 
Legislative Council. Where the Governor gave his assent, 
Powers o£ followed by the assent of the Governor- 

Governor Grcneral, and until that assent was given, it did not 
° become an Act. The Governor-General could withhold 
his assent, but he had to give his reasons in writing for his veto. 
There was, further, the direct veto of the Crown In case of a Bill 
passed by the Legislative Council, the Governor might return it to 
the Council for reconsideration. The Governor had the power to 
make law in certain cases by exercising his certifying authority. 
If the provincial legislature refused to pass proposals relating to a 
Beserved Subject, the Governor might certify that the passage of' 
the Bill was “essential for the discharge of his responsibility for 
the subject ” By exercising this power he might put the Bill in 
the same position as though it had been actually passed by the 
legislature “But the Governor can not, unless he considers that 
a state of emergency exists, turn the Bill which he has certified 
into an Act by himself assenting to it ; it must be reserved for the 
signification of His Majesty’s pleasure to be expressed by the King 
in Council and must have been laid before both Houses of 
Parliament for eight days of their session before being presented 
for His Majesty's assent.” 

The Legislative Council exercised direct control over the 
Ministers, who administered the Transferred Subjects. The 
Responsibi- ^^ii^isters’ Salary was voted by that body and so were 
M^nfsters sums of money that were necessary for their 

“ departments. But the existence of the Government 

bloc in the Legislative Council, obscured the sense of responsibility 
of Ministers to the Legislature. The Ministers seldom possessed 
an assured majority of their own, without depending on the 
Government bloc The Simon Commission made the following 
observations : ‘The intention of Dyarchy was to establish, within 
a certain definite range, responsibility to all elected legislature.’ 
If this intention is not carried out, the justification for the 
constitutional bifurcation and for all the complications which it 
brings in its train is difiicult to find In the light of experience, 
it may be doubted whether the object aimed at could be attained 
as long as both halves of Government have to present themselves 
before the .same legislature.” Then again, “the resulting almost 
irresistible impulse towards a unification of Government has 
probably been all to the good from the point of view of the 
efficient conduct of business, but the underlying and fundamental 
conception of the Dyarchic system — complete “responsibility” of 
Ministers in a certain defined field, and m that field, only — has 
become almost hopelessly obscured.” 
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The Legislative Council exercised indirect control over the 
administration by (a) moving resolutions, (b) asking questions 
and supplementary questions ; (c) moving adjourn- 
ments of the House when the House is in session Le^siativc 
on an important matter of recent occurrence , (d) 
moving votes of censure m order to express disapproval of 
the policy of Government. The Legislative Council had the 
power to discuss the estimated annual expenditure and revenue of 
the Province, and to vote on the demands for grants It had the 
power of assenting to or refusing assent to a demand or reducing 
the amount thereof But there were certain limitations on this 
power ; (1) In the case of a demand relating to a Reserved Subject, 
the Governor had the power of overruling the decision of the 
• Council if he certified that the expenditure provided for in the 
demand was essential to the discharge of his responsibility for 
the subject. (2) If the Legislative Council rejected a demand 
for a grant for a Transferred Subject, the money could not lawfully 
be paid unless it was a case of emergency. In cases of emergency, 
however, the Governor had the powder of authorising such 
expenditure as might, in his opinion, be necessary for the safety 
or tranquillity of the province, or for the carrying out of any 
department. This power had never been exercised by any of 
the provincial Governors. (3) The Council could not vote on or 
even discuss the following subjects : (a) Provincial contributions 
to the Central Government, (b) interest and sinking fund 
charges on loans, (c) expenditure of which the amount is 
prescribed by or under any lay, (d) salaries and pensions of 
persons appointed by or with the approval of His Majesty, or by 
the Secretary of State in Council, and (e) salaries of the Judges 
of the High Court of the Province and of the Advocate-General. 

XI. Defects of Dyarchy 

It is admitted on all hands that Dyarchy proved an 
utter failure. If we look into the causes of this failure we 
shall find some inherent defects in the dyarchical 
form of Government. The fundamental defect of division of 
such a form is that it divides Government into water- 
tight compartments. The Government of a • country is an 
organic whole. Its different departments and organs must work 
together harmoniously, and one department is sure to influence 
the other. But in Dyarchy, subjects which are vitally related to 
one another were divided into Reserved and Transferred Subjects 
Sir K. V. Reddy as a Minister of the Madras Government said 
that he w'as Minister of Agriculture but how could one effect 
improvement in agTiculture without Irrigation, which being a 
Reserved Subject, was not amenable to his control. The Minister 
had no control over the operations under the Agricultural 
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Loans Act. He was responsible for industrial development, 
but he had no control over factories, electricity, boilers, gas or 
welfare of labour. Such a division of governmental functions is, 
to 3a\ the least, ridiculous. 

Secondly, the Ministers w’ere m charge of the nation-building 
departments. But they had to depend on the favour of the 
Finance Member for the necessary funds. The member 
funds'"^ m charge of finance was an Executive Councillor, 
who would naturally look more to the interests of 
the Beserved Subjects than to those of the Transferred Subjects. 
The late Sir IMuhammad Fakhruddin, the Minister of Bihar 
and Orissa remarked rather pathetically that he might prepare 
excellent schemes for the development of education, but the 
Finance Member might not grant him any funds for realising 
his scheme. 

Thirdly, the position of Ministers w’as snch that they could 
not evoke much respect from the people. The G-overnor fre- 
infenor ‘pentlv Set aside the suggestion of the individual 
TCsulonof Ministers. The Ministers were not consulted jointly. 
Ministers yioreovei', their position was very much inferior to 
that of the Executive Councillor. Even the junior-most 
Executive roimcillor had rank and precedence over the senior- 
most i^Imister A Minister might serve the Government for a 
dozen of years continuously, a.s had been the case in Bihar and 
Orissa, yet he wa'^ never selected as Vice-President of the 
Governor's Council, nor as the Leader of the House. 

The iSIuiister could be thwarted in his objects by the Departmental 
Secretary who was his official subordinate. The Secretary had 
the right of direct access to the Governor. The 
Mijiistcrs Secretary might put forward arguments before the 
Governor in such a wav that the Minister’s case might 
possibly appear in a very unfavourable light. Then 
again, the Minister had no control over the members of the All- 
India Services, though they were serving directly under him. 

The Council and the electorates formed the habit of looking 
upon the Ministers as the ‘‘Government’s men.” There was some 
Lack of reason for such an attitude on their part. The Minis- 
ISnfidence usuaHv got the suppoi’t of the nominated members, 

CO** ‘ who formed the official bloc. So they did not depend 
on the votes oi the elected members in the same degree as 
they should depend Above all, as Dr. Sachchidananda Sinha 
|K)inted out before the Eeforms Enquiry Committee, Dyarchy 
failed to evoke that faith which is the foundation of Government 
Prof. Lowell has pointed out that “the foundation of Govern- 
ment is faith, not reason.” 
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XII. Results of the Mont-Ford Constitution 

The Constitution of 1919 was avowedly transitional m 
character. Its object was to provide training to Indians m a 
western system of government. It must be admitted 
that the Constitution succeeded m imparting sound 
training in the art of government to many people directly 
and indirectly. During the period of a little over 16 years 
(] 921-87) as inany as 93 Ministers, and 121 Executive Councillors 
held office in different parts of India. Nearly half of the Exe- 
cutive Councillors, all the Ministers and a few Governors like 
Lord Sinha, the Nawab of Chateri, Sir K. V. Reddi, Mr. Tambe 
and Mr. Raghavendra Rao were Indians. Many persons w^ere, 
thus, brought m touch with the problems of administration and 
with the difficulties of a responsible forii^ of government. The 
Constitution taught the art of commending ministerial policy to 
private members. 

The Constitution enlarged the electorate, gave substantial elec- 
ted majorities m the Provincial Legislatures, jiut elected members 
of the legislature in as hlmisters in charge of an 
important range of subjects “‘transferred” to them. Popular 
The proceedings of Legislative Councils attracted evoked* 
popular interest as those of their predecessors had 
never done. The Councils not only educated the electorate m 
democratic habits but also changed the angle of vision of the 
officials, who pondered over the probable reaction on the mind 
of the people before taking any new step 

The Councils passed a great volume of social and economic 
legislation with regard to the Constitution and functions of local 
bodies, notably the Calcutta Corporation, Co-operative 
Societies, rural indebtedness, land-tenure, prices, etc. fe°g'jsiation 
Thus they brought about a concentration of public 
interest on certain beneficial activities of Government, especially, 
the nation-building Departments. 

But their sense of powerlessness over the Reserved Subjects 
led to a sense of irritation and despair. The Ministers had 
to carry out some unpopular measures of the Reserved 
Departments, notably law* and order and finance, and poweriess- 
this tended to weaken their connection wdth legis" 
lature and make for too great a reliance on official votes. 
The control of the Councils over the Transferred Subjects vvas 
not as full as was desired by Indians. Eor this the critics 
blamed the influence of the Executive Councillors, the presence 
of the official bloc in the legislatures and the failure in some 
Provinces at least to encourage joint deliberation of the Executive 
Councillors and Ministers. 
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Dyarchy was most successful in Madras because m that 
province the difference between Transferred and Keserved 
Subjects was deliberately blurred. The Justice Party 
Dyarchy^A in Madi'as was pledged to work out the Constitution 
provinces siicceshful in retaining power for the 

greater part of the sixteen years In other provin- 
ces, notably Bengal and the Central Provinces, Dyarchy had to 
contend with the manoeuvres of the Congress Party, which w'as 
determined to make the Constitution unworkable Dyarchy 
had many inherent detects in it and its path was made diffi- 
cult by the constitutional agitation that raged throaghout 
its existence. It had a smooth time only when the Congress 
Party boycotted the legislatures. In this sense the working 
of the Dyarchy was attended with a sense of unreality of the 
Constitution. * 



CHAPTER XXXVII 

THE NEW CONSTITUTION OF INDIA 
AND PROVINCIAL AUTONOMY 

I. History of the making of the Constitution of 1935 

The Constitution of 1985 lilis no parallel in the world. Apart 
from many of its unique features, it has established a record in 
the length of tune which was devoted to its framing and drafting. 
The Indian Constitution of 1935 may be called the 
most deliberate piece of written constitution. The commSsion 
Constitution of 1919 envisaged the appointment of a 
Statutory Commission at the end of ten years after its enactment. 
But the pres.sure of political agitation, especially the demand of 
the Indian National Congress tor independence in 1927 accelerated 
the despatch to India of the Statutory Commission, presided over 
by Sir John Simon m 1927. The Simon Commission was boy- 
cotted by the nationalists on the ground that not a single Indian 
was included in it. x\midst great difficulties the Commission 
issued its Report m 1980 ; but Indian public opinion condemned 
its recommendations as of a reactionary character. 

With a view to e.vplore the question of ultimate federation of 
the British Indian Provinces with the Indian States and to conci- 
liate Indian opinion, a Round Table Conference was summoned 
in London in November, 1980. In March, 1930, the Civil 
Disobedience Movement had been started by the Indian National 
Congress, which naturally refused to take any part in the first 
Round Table Conference The Government selected safe men, 
belonging to other parties, communities and interests to represent 
India as delegates m the Conference. ^It the end of the 
first Round Table Conference, Mr. Ramsay MacDonald, 
the then Prime Minister of England, made the following 
important statement : “The view of His Majesty’s Government 
is that responsibility for the Government of India should be 
placed upon Legislatures, Central and Provincial, with such 
provisions as may be necessary to guarantee, during a 
period of traubition, the observance of certain obliga- statement 
tions and to meet other special circumstances, and Ma^D^naM 
also with such guarantees as are required by minorities 
to protect their political liberties and rights. In such statutory 
safeguards as may be made for meeting the needs of the transi- 
tional period, it will he a primary concern of His Majesty’s 
Government to see that the reserved powers are so framed and 
exercised as not to prejudice the advance of India through the 
new Constitution to full responsibility for her owm government. 
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Pledge after pledge had been given to India that British Ea] 
was there not for perpetual domination. Why did we put faci- 
lities for education at your disposal *? \Yhy did we put in your 
hands text-books from which we draw political inspiration ^ 
If we meant that the people of India should for ever be silent 
and negative, subordinated to our rule, why have our Queens and 
our Kings given you pledges W^y has our Parliament given 
you pledges V Finally, I hope, and I trust, and’ I pray, that 
by our labours together India will come to possess the only 
thing which she now lacks, to give her the status of a Dominion 
amongst the British Commonwealth of Nations — what she 
now lacks for that — the responsibilities and the cares, the 
burdens, and the difficulties, but the pride and the honour of 
Eesponsible Self-Government." 

The Bound Table Conference held three sessions during the 
years 1930 and 193*2. IMahatma Gandhi attended the second 
Eound Table Conference, but no definite conclusion 
Sdtafrd^ could be arrived at in it. The third Bound Table 
Conference considered the reports of the various sub- 
committees whiL*h had been appointed before and 
formulated ite own recommendations to the National Govern- 
ment. The British Government presented its proposals in the 
form of a White Paper in 1933. These proposals were examined 
fully by a Joint Committee of the two houses of Parliament, 
who were also aided by assessors from India. Their report was 
issued in 1934 and on its basis the Government of India Bill 
was drafted and enacted in 1935 

11. Lines of Advance on the Constitution of 1919 

The Government of India Act, 1935, envisages a Federation 
within which both the Autonomous Provinces and the participa- 
ting States W’ill be brought within the ambit of a single Central 
Federation Government. “Indian opinion is moving with ever- 
era ion iiiomeutuiu towatds the early fulfilment of 

this majestic conception" observes Lord Linlithgow, “and there 
is evident a w'iclespreud imder.standing of the urgent need for 
the establishment of a nation-wide system of government to 
which, while preserving their distinctive characteristics the 
Provinces of British India and Indian States may adhere 
Indeed, there exists throughout the sub-continent ^ an ever- 
growing appreciation of the truth that under no other from 
of constitutional structure can India with her mosaic of number- 
less diversities attain to that development, political, economic, 
to which h^ circiimstanceb and her history entitle her to 
aspire." The Federation will bring by agreement a territorial 
extension of jurisdiction now developed ' upon the centre But 
the Central Government has suffered also from a curtailment 
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of territorial jurisdiction m as much as Burma and Aden has 
gone out of its ambit. 

According to the Federal plan the Central Government is 
relieved of the functions of the Crou’u in its relations with 
Indian States. These functions, which correspond to the 
present activities of the political side of the existing 
Foreign and Political Department, have devolved ^e^CennT 
from the Crown upon a new authority known as “His 
Majesty’s Eepreseiitative for the exercise of the functions of 
the Crown in its relations with Indian States ” The office 
is m practice held by the Governor-Geneial, but it is a 
distinct office outside the Government of India. 

8o long the Central Executive was not amenable to the 
effective control of Indian Legislature. The Act of 1985 makes 
a beginning of responsible government at the Federal centre. 
Normally the Governor-General m his discharge of functions 
will act on the advice of his Council of Ministers, not excee- 
ding ten, whom he appoints to hold office at pleasure 
The Ministers will be members of the Federal Legislature and 
responsible to it. But in matters of defence, of 
ecclesiastical affairs, of external relations, other than GovMament 
relations with other parts of the King’s Dominions, cenne 
and m respect of tribal areas the Governor-General 
IS to act in his discretion, having the power to appoint Coun- 
sellors i,not Councillors, because there will he no Council here) 
to aid him. These Counsellors will be not more 
than three in number and they will not be respon- 
sible to the legislature. The Governor-General may 
also appoint a Financial Adviser whose function will be to 
advise him in the discharge of his ‘special responsibilities’ for 
safeguarding the financial stability and credit of the Federal 
Government, and an Advocate-General to advise the Federal 
Government in legal matters. 

Under the Mont-Ford Eeforms both the Central and 
Provincial Legislatures possessed plenary legislative jurisdictions. 
The Central Legislature could legislate for all persons, places 
and things in British India, though the subject might be 
classified as a Provincial subject. The Provincial Nation 
legislatures, again, could similar! v legislate for its ofjunsdic- 
own territory on any subject even though it was Central 
classified as a Central subject. Legislation by any 
legislature, Central or Provinciab 'when completed by the grant of 
assent, was valid even though it affected a Provincial subject or 
a Central subject. Under the new Constitution each legislature, 
whether Central or Provincial, will possess jurisdiction only over 
enumerated subjects 
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The distincfeion between the “Eeserved” and “Transferred” 
Subjects m the Provinces has been abolished by the new Constitu- 
tion. All subjects, including law and order, are transferred 
Aboiuion of to the coutrol of Ministers, who are responsible to 
the Centre the popuiarlv elected legislature. The unicameral 
Legislatures are replaced by greatly enlarged Legis- 
latures, bicameral m Bengal, Bihar, xlssain, U. P., Bombay 
and Madras and unicameral in five other provinces. The 
nominated bloc disappears entirely from the lower chambers. 
With certain exceptions administration is conducted with 
p f granted by the Legislature, and it therefore 

accords with advice tendered to the Governor by 
Governor yimisters. The Governor himself administers a few 
areas known as Excluded Areas, mainly inhabited by aboriginal 
population'? nnsuited to the regime of representative or respon- 
sible government. For certain specific purposes the Governor is 
able to disregard the advice of Ministers. Apart from special 
areas and special [lurposes the government of the Provinces under 
normal circumstance? i? technically known as responsible 
government. 

The liistuiic India C’eiiucil or the Council of the Secretary of 
, State has been abolished. The Secretarv of State 

Abolition ot IT I T 1 

the India is iiuw adviscu Dv a Dod v 01 Acivisers who are 
Council British Parliament. The Secretary 

of State's power.? uf superintendence, direction and control are 
not mentioned in the Government of India Act. But, 
in practice, the Secretary of State will continue to 
exercise great influence on Indian affairs. The scope 
of his interference will he great in as much as the Governor- 
General shall have to lie under the general control and particular 
direction of the Secretary of State, whenever he will be required 
to act “in ills discretion or to exercise his individual judgment.” 
Under the new Constitution a Federal Court has been established 
and a Federal BaiKvay Authority will be constituted. 


111. Characteristics of the Indian Constitution 

The Indian Constitution of 1985 exhibits some of the normal 
eharacteribtic.s of a federal constitution The Constitution is a 
Federsi Written oue and it i.s rigid so far as the federal 
Ctmttitu- Legislature i.s concerned. Neither does the Federa- 
tion possess general constituent power, nor can the 
Pro\mces mould their own con.stitution m detail, within the 
federal framework. The general provisions of the Act can he 
amended or repealed only by the British Parliament. The Crown 
in Council may make some minor amendments after taking 
recourse to an c-laburate procedure. 
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Like many other Federal Constitutions, an elaborate distinction 
has been made here between federal and local powers. But 
the Indian Federation differs from all other Federations 
in the fact that the Governor-General has pow'er residuary 
(Section 104) of assigning to Federation or units at his 
discretion heads of legislation or finance not allocated by the Act. 
The residuary power, thus, is given neither to the Federation 
nor to the units As the Governor-General is a Federal officer 
the likelihood is that the Federation will have much of the 
residuary pow'er. 

Like other Federations India has now a Federal C!ourt, 
whose duty is to secure due observance of the limits placed on 
the centre and the local governments and legislatures. 

But wFereas m other Federations the decisions of 
the Federal or Supreme Court is for all practical 
purposes final, in India the final interpretation of the Constitution 
will rest alw^ays wuth the Privy Council. No Act of Indian 
Legislature can shut out appeals from High Courts and the 
Federal Court to the Privy Council. 

The Indian Legislature still remains a non-sovereign body. 
Section 110 of the Act reasserts the supremacy of Parliament 
over British India as w'ell as its power to legislate 
for British India or any part of it. The Constitution Legislature, 
expressly states that no legislature, provincial or sovereign 
federal, may make any law* affecting the sovereign 
or the royal family, or the succession to the Crowm, or the 
sovereignty, dominion, or suzerainty of the Crowm in any part 
of India, or the law of British nationality, or the Army Act, 
the Air Force Act, or the Naval Discipline Act. All these 
matters are issues connected with sovereignty. The very fact 
^that Indian Legislature cannot change any of them .show's 
that it is a subordinate legislature. 

The Indian Government is neither Parliamentary nor of the 
Presidential type. The Executive is not fully responsible to 
Legislature as is the case in England and France ; 
nor is the head of the Executive elected by the posuion 
people and w'holly independent of the legislature as Central 
is the practice in the U. S. A. The Governor-General 
is appointed by the King's Ministers in the United Kingdom, 
and not, as in the Dominions, on the advice of the local 
Ministers. Important departments like Defence, External Affairs 
and Ecclesiastical Affairs are outside the general control of the 
Federal Legislature. Even m the Provinces w'here Provincial 
Autonomy is said to have been established the Governor will 
exercise powers which are not compatible with any degree of 
responsible or Parliamentary Government. The Indian 
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Constitution forms a class bj' itself by virtue of the elaborate 
provisions made in it for representation of diverse interests and 
communities in the legislature. In Canada there is a French 
minority, and in South Africa a Dutch minority ; bul 
mmSuef Separate communal electorates have not been thoughi 
of in these Dominions. Post-war states like Turkey, 
Bulgaria, Greece, Yugo-Slavia, Albania, Hungary, Czecho- 
slovakia, Roumauia, Poland, Esthoma, Lithuania and Latvia 
have each their minority problems ; but separate electorates foi 
the different communities are nowhere established. It is curious 
to note that only in the Mandated countries or in the countries 
under foreign domination such as Iraq, Syria, Palestine, Cyprus, 
Kenya and Fiji separate communal electorates have been 
attempted. Communal electorates operate as a disruptive factoi 
in a state. “With the safeguarding of minorities,” observes Keith, 
“the essence of responsible government is seriously, if noi 
fully, compromised.” 

IV. Provincial Autonomy 

The Government of India Act has carried a step forward thal 
- process of giving autonomy or self-government to the Provinces 
which was suggested by Lord Hardinge’s Coronation Durbar 
Despatch to the Secretary of State in 1911, and implemented to 
a limited extent in the Mont-Ford Constitution. There 
Meaning of is, however, considerable difference of opinion regard- 
Awonomy lUg the exact meaning of the term Provincial Auto- 
nomy. The Indian public understands by it a system 
of government wherein the Provincial Government has freedom 
to perform the functions given to it by the Act without any 
dictation or interference from above. Mr. Ramsay MacDonald 
explained its connotation m his concluding speech at the second 
session of the Round Table Conference on December, 1931 in 
the following words • “We are all agreed that the Governors’ 
provinces of the future are to be responsibly governed units, 
enjoying the greatest possible measure of freedom from outside 
interference and dictation in carrying out their own policies m 
their own sphere.” The Joint Select Committee, however, lays 
stress on freedom from outside control, rather than on the 
responsibility of the Executive to the Legislature According to 
the Committee, Provincial Autonomy is a scheme “whereby each of 
the Governorb' province^ will possess an Executive and a Legis- 
lature having precisely defined sphere broadly free from control 
by the C’eutral Government and Legislature. This we conceive 
to be the e.ssence of Provincial Autonomy, though no doubt 
there is room for wide differences of opinion wuth regard to the 
manner in which that exclu.sive authority is to be exercised.” 
The committee further states that “the Central Government and 
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Legislature would, generally speaking, cease to possess in the 
Governors' Provinces any legal po'wer or authority with respect 
to any matter falling within the exclusive Provincial sphere, 
though, as vre shall explain later, the Governor-General in virtue 
of the power of supervising the Governors wall have authority to 
secure compliance in certain respects with directions which he 
may find it necessary to give.” 

The Government of India Act of 1935 specifies the powers 
wdiich are allocated exclusively to the Federal Government and 
to the Provincial Go\eruments. It also enumerates thirty-six 
subjects over wdiich both the Federal and the Provincial Govern- 
ments may legislate. In the United States and 
Australia the powders given to the Federal Government Scheme of 
are enumerated and the States or Provinces exercise powers" 
the residuary powers, while in Canada the residuary 
powers are left to the Central Government. In India the 
residuary power is vested m the Governor-General, wFo in his 
di.scretion, may by notification empow'er either the Federal or the 
Provincial Legislature to enact law on any subject not enu- 
merated in the three lists mentioned above. The Federal List, 
consisting of 69 subjects, comprises matters of common national 
concern, applicable more or less to all parts of India, Matters 
which are primarily of provincial concern are allocated to 
Provinces. 

The Provinces have exclusive authority over the following 
subjects ; the jurisdiction and powers of courts ; prisons ; refor- 
matories ; their public debt and public services ; public 
works ; libraries ; elections ; local government ; public 
health and sanitation ; pilgrimages within India ; 
burials ; education ; water and water rights ; agriculture : land ; 
forests ; mines ; fisheries — protection of wild birds and animals ; 
gas and gas works ; trade and commerce w'ithm the province, — 
including money-lending ; inns and mn-keepers ; production, 
supply, and distribution of commodities, and development of 
indu.stries ; adulteration of foodstuffs , intoxicating liquors ; un- 
employment and poor relief : incorporation of companies not 
under federal powder ; theatres ; betting and gambling ; charities 
and charitable institutions ; offences against law’s dealing wnth 
any of these matters, and statistics in relation thereto. 

Besides these subjects there are twenty-five subjects, which 
are primarily of a federal character and eleven subjects 
primarily of provincial character over both of which concurrent 
the Federal as well as the Provincial governments legwiative 
have authority. These subjects are essentially of 
Provincial interests, but they require uniform treatment and 
co-ordination tliroughout India. These include Criminal law, 
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Criminal Procedure, removal of prisoners and accused persons 
from one unit to another unit, Civil Procedure, Evidence and 
oaths, marriage and divorce, wills and succession, transfer of 
property other than agricultural land, trusts and trustees, 
contracts, arbitration, newspapers, books and printing presses, 
poisons and dangerous drugs, factories, welfare of labour, 
Trade Unions, industrial and labour disputes, electricity, 
sanctioning of cinematograph films for exhibition, prevention 
of the extension from one unit to another of infectious or 
contagious diseases or pests affecting men, animals or plants 
It is admitted by all that the position of the Provinces has 
improved on account of the distribution of legislative power 
between the units and the Federation ; but the introduction 
of concurrent subjects has mutilated Provincial Autonomy to 
a great extent. 

The Provinces have also power to deal with land revenn'e ; 
excise duties excluded from the federal list ; taxes on income 
Sources of agricultural land, on lands and buildings, 

p ovTn windows ; duties in respect of succession 

to agricultural land : taxes on mineral rights ; 
capitation taxes ; taxes on professions, trades, callings ; on 
animals and boats ; on the sale of commodities, on turnover, 
and on advertisements ; cesses on the entry of goods into a 
local area ; taxes on luxuries, including entertainments, betting 
and gambling : and stamp duties outside the federal sphere. 

Though the list of Provincial subjects appears to be a 
formidable one, yet the Provinces are not able to exercise 
unfettered power over these. The Governor has 
on”roS-* special responsibilities for the preservation of law 
Autonomy Order, the rights of minorities, and the legitimate 
interests of the public services. The Governor- 
General has power to take action (including legislation) if he 
thinks that the Governor is not properly discharging his 
duties in these subjects. The Governor is vested with special 
power by Sections 5<» — 58 in respect of police rules and regula- 
tions, crimes of violence and disclosure of the sources of infor- 
mation about them. The recruitment to the I. C. S. and I. P. S. 
IS vested in the Secretary of State. 

It has lieen contended by many Indian publicists that 
Provincial Autonomy “is an autonomy more for the Governors 
of the Provinces than for the provincial legislatures 
fromlTbovr mmii>ters." Though m view of large powers 
vested in the Governor, there is some truth in the 
contention, yet it must be pointed out that the Governor 
himself is answerable for the discharge of all his special 
responsibilities, special powers, and discretionary power to 
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the Governor-General and through him to the Secretary of 
State. Marquess of Zetland, the late Secrefcar\ of State for India, 
stated in the House of Lords on June S, 1987 “The 
Parliament of this country reserved itself a potential measure 
of control in a certain limited and clearly detined sphere — 
the special responsibilities of the Governors. Since the 
Governors when acting m respect of special responsibilities, 
were responsible both tor acts of commission and omission 
to the Parliament of this country, he would naturally be prepared 
to answer any question bearing upon the discharge by the 
Governors of their duties within that sphere The statement 
unmistakably points out the limitations of Provincial Autonomy 
conceded by the Act of 1985. 

V. Further Restrictions of Provincial Autonomy 
during the War 

Section iUd of the Government of India Act, 19H.>. provides 
that m case the Governor-General declares bv Proclamation 
that a grave emergency e.xists whereby the securlt^ of India 
is threatened, whether by war or internal disturbance, the 
Federal Legislature shall have power to make law's for a 
Province or any part thereof with respect to any of the 
matters enumerated in the Provincial Legi.slative List. This 
section, how'ever, leaves unchanged the executive relations 
between the Central and Provincial Governments An amend- 
ment to the Geveinment of India Act was, therefore, thought 
necessary by the British authorities to secure for the Centre 
essential powers of direction and control during an emergency. 
Col. Muirhead explained before the House of Commons that 
in war-time the Centre could legislate on Provincial subjects, 
but it could not acquire executive authority necessary for 
dealing with certain essential matter.'i. for example, it could 
not issue directions to Provincial Governments as regards W'ar 
policy in relation to subjects on the Provincial List, nor legislate 
to give itself the necessary power. 

The Government of India Amendment Bill, passed on the 
•Jnd September, 1989, makes the Central Government legally 
competent to issue instructions to Provinces regarding 
the exercise of their own authority. It also enables the ofYndra™^"*" 
Central Government dealing wuth Provincial subjects to Amendment 
confer powers on officials of the Central Government to 
take action. The Amendment, which is counted as 
Section 1*2<5A to the Government of India Act reads as follows ; 

“Where a proclamation of emergency is m operation wffiereby 
the Governor-General has decided that the security of India 
is threatened by war — fa'I the executive authority of the 
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Federation shall extend to the giving of directions to a Province 
as to the matter in which the executive aathority thereof 
IS to be exercised, and any directions so given shall, for the 
purposes of the last preceding section, be deemed to be 
directions given thereunder ; (bl any power of the Federal 
Legislature to make laws for a Province with respect to any 
matter shall include power to make laws as respects a Province 
conferring- powers and imposing duties or authorising the 
conferring of powers and the imposition of duties upon the Federa- 
tion or officers and authorities of the Federation as respects that 
matter, notwithstanding that it is one with respect to which 
the provincial legislature also has power to make laws.”*^ 

VI. The Provincial Executive 

The Executive authority of a Province is vested by the Act 
m a Governor. There are three distinct kinds of executive 
action of a Governor. Firstly, the Governor acting 
SmTins of on the advice of his Ministers ; secondly, the Governor 
acting on his individual judgment, in which he may 
have consulted the Ministers but if he does not agree 
with their views, he can act, on his own opinion, in opposition 
to the opinion of his Ministers ; and thirdly, the Governor 
acting in his discretion, in which the Ministers have no right 
of entry or of consultation. The line of division between 
these three domains is not a rigid one. “Let it not be supposed,” 
stated the Manpiess of Zetland, “that the field of Government 
is to be divided into two parts, in -^^ffiich the Governor and 
the Ministry operate separately at the risk of clashes between 
them. The essence of the new Constitution is that the 
initiative and the responsibility for the whole of the government 
of a Province, though in form vesting in the Governor, passes 
to the Ministry as soon as it takes office." The implication 
of this statement by the Seeretarv of State for India is that 
the initiative for any Governmental action lies not with 
the Governor but with the Ministry and that the Ministers 
are responsible for the entire range of Govermnental activity 
The statement quoted above was made by the Secretary 
of State with a view' to put an end to the first constitutional 
crisis which took place immediately after the inaug-uration 
of the new- Constitution in April, 1987. The Congress captured 


The Aiiifciidiuent Aft ako prtnuLs that with the exception of the Aligarh 
and Benare^. Criiver'sitie';, legi-iation with regard to all other Government- 
established Univer'>itie'5 in Briti'^h India shall be under the jurisdiction of the 
Goiernmentv, of the Provinces where they are situated. Thus, the Calcutta 
Untvershy comes under the jurisdiction of the Bengal Government and the 
Patna University under the jurisdietiou of the Bihar Government. 



ttESTKICTIONS OP PROVINCIAL AUTONOMY 


541 


majority of seaty in the general election in six out of eleven 
Provinces But when the Governor called upon the Rigid line 
leader of the Congress Parliamentary Party m each 
of thehy seven Provinces, they demanded an assurance 
of uoii-iuterference from the Governor as a rondi- gave way in 
tion of acceptance ol office. The Governors concerned consptution- 
under instructions from above refused to give such 
an assurance ; consequently, the Congress refused to form the 
Ministry and the Governors had to take recourse to the forma- 
tion of interim Ministries, which had no chance of securing any 
majorit\ m the Legislatures. Tlii.-^ constitutional impasse was 
solved by the declaration of the Marquess of Zetland The 
declaration advanced the cause of responsible government in 
India by emphasising the transition of pow'er fioro the Governor 
to his Ministers’ 

The Governors of Biliar and the Lmted Provinces^ how^ever, 
refused to release the political prisoners, though their Minis- 
ters advised them to do so. Bo the Ministers m 
these two Provinces tendered their resignation on 
the Joth February, 1938. Mr. Srikrishna Singh, 
the Prime Minister of Bihar, issued the following statement : 
“Since my assumption of office, the question of release of the 
political prisoners has been engaging my earnest and constant 
attention. 1 have discussed this matter several times wnth the 
Governor but finding that interminublt: discussions were leading 
nowhere, I at last decided to order their relea.se and passed 
orders accordingly. The Governor under the instructions of 
the Governor-General under Section 1*2(3 (5) of the Govern- 
ment of India Act has expressed his inability to agree to 
issue the order passed by me directing the release of political 
prisoners. In the circumstances, I have no choice but to 
resign Happily wuthin one week of the resignation a 
compromise was arrived at. The Governors of the two Provin- 
ces discussed each case of political prisoner on its merit with 
their respective Ministers. In both the crises the ‘safeguards' 
in the Constitution gave way to self-rule. 

The Governor is appointed by His Majesty by a Commission 


'The declaration of break-down of the Coubtitutiou tn the Congress Provin- 
ces in November, 1939. howo\er, shows that the democratic principles of 
government obtaimng m England do not prevail m India. Well-established 
Convention of the English Constitution demands that when one political party 
resigns office, the head of the State asks the other parties to can'j on the 
government and if they too refuse to shoulder the responsibility, then a general 
election is held. In Bihar, Mr Chandreshwar Prasad Narayan Smha, the leader 
of the Opposition, being called bv His Exeellencv asked him to dissolve the 
Legislature. But in no Province has an attempt been made to see whether 
the electorate supports the Congress poliev of resignation. 
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under the Eoyal Sign Manual. In the three Presidencies of 
Madras, Bombay and Bengal the practice has been 
Governor’s to appoint Govemoi’s from the rank of public men 
appointment England, though there have been some deviations 
from the practice. In the other Provinces senior and brilliant 
members of the Indian Civil Service are appointed as Governors. 
But the Ministers object to the appointment to Governorship 
of any Civilian who has served under them. On this issue the 
Orissa Ministry threatened to resign in May, 1938. Since then 
the practice has been to appoint Civilians serving under the 
Government of India or in any Province other than the one 
where there is vacancy in Governorship, as the head of the 
Provincial Government ' 

The Governor is provided with a Council of Ministers to ‘aid 
and advise’ him in the exercise of the powers conferred on 
him by the Constitution, except in relation to subjects left to 
the Governor's discretion. The Ministers shall have no right even 
to tender advice on matters pertaining to the Governor's discre- 
Discre- otliei’ matters the Governor is to be geuer- 

tionary allv guided by the advice of his Ministers. The 

of Governor selects Ministers, but a Minister must be or 

Governor {jpcoiue 'witliin six luouths a member of the Legislature. 
The Minister need not necessarily be elected ; the Governor may 
nominate a Minister, who is not a member of the Legislature, 
to the Legislative Council, provided there is a vacancy m that 
body. Such a procedure was taken recourse to in Bihar m 
April, 1937. In selecting ministers the Governor is 
men? of ' reijuired by the Instrument of Instructions to use his 
Ministers eiideavoiirs" to select in the following manner : 

’Tn consultation with the person who in his judgment is likely to 
coimnand a stable majority in the Legislature to appoint those 
persons including, so far as practicable, members of important 
minority cumimmitiet, who will best be m a position collec- 
tively to command the coiitideiice of the Legislature.” But 
according to bectioii 53 the Instrument of Instructions has no 
legal binding upon the Go\ernor Hence, if he appoints per- 
sons who have no chance ot commanding a majority m the 
legislature. Ins action cannot be called illegal or uncunstitu- 
tionai. The appointment of Tnterim Ministries' m six Provinces 


Thr tiuNtriiui-' ilr.iw the aiiuna! '-ahuN m rvipees laentioned against the 
lutiue of the Pr<oin«‘t‘ and tlie allow anee-. renewal of furniture, sumptuary 
allow, OK'e. muring ex}>»m',e>-, illowance f<ir Military Se<-retai\ and his Establish- 
ment eti . etc*, mentioned within bracket . Madras 1.20000 (5,75500), 

Ikmifaav 1.20000 to.HBdOU). Bengal 1.20000 (6,07300), U P 1,20000 (2,97000), 
Pniuab 1,(MIL>00 (1,11'iOO), Bihar 1,00000 (1,08000). C. P. 7’2000 (1,07,300), 
Warn 66tHMH 1.42100), N W. F. P. 66000 (1.128,50), Smd 66000 (1, 298001, 
OiHsa 66000 11.03000! 
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in April, 1937 might have been inexpedient, but not illegal. The 
Governor may also appoint at his discretion an official 
as a temporary member of the Legislature to act as Mmistri'es 
his mouthpiece in that body. 

The Governor is empowered to make rules of business after 
consultation with Ministers His instructions require him to 
secure due consultation of the Finance Minister on all financial 
matters. He is required to encourage ]Oiut responsibility and 
to avoid any action wffiich permits Ministers to evade their 
own responsibilities by placing the onus on him. 

The Ministers may resign or may be dismissed by the Governor. 
The Congress demanded that, if there was a serious difference 
of opinion betw’een the Ministers and the Governors 
where the Governors’ responsibility w’as concerned, the 
Governors should dismiss, or call for the resignation of Ministers 
the Ministers Lord Zetland said that “he did not think 
it would really be wise, or in accordance with the intention of 
Parliament, to lay down in those circumstances that the Governor 
must necessarily call for the resignation of the Ministers”. 
“After all, the relations of a Governor with his Ministers,” 
observed Sir Maurice Hallet, are not those of a master and his 
servants ; rather they are partners in a common enterprise — the 
good government of the Province.” 


VII. Powers and Functions of the Governor 

The Governor is the pivot round which the whole of provincial 
administration rotates. In normal and ordinary circumstances, 
the Governor accepts the advice of Ministers. But the 
Governor may not accept the advice tendered to him by 
his Ministers and exercise his ‘individual judgment’, ‘individual 
This term is used wdth reference to matters within Gol«noV°* 
the purview of the Ministers, that is with regard to the 
power of the Governor to disregard the advice of the Ministers, 
where they are entitled to give advice. The Governor may exercise 
his ‘individual judgment’ (.a) whenever any of the ‘special 
responsibilities’ is, m his opinion, involved and (b) whenever any 
of the powers conferred upon him by the x\ct specifically 
require him in their exercise to use his individual ^ilcretion’ 
judgment. The term ‘discretion’ of the Governor is 
used m connection with those matters in wffiich the Ministers are 
not entitled to give any advice at all. These include the adminis- 
tration of Excluded Areas and matters left by law’^ to the 
Governor’s own discretion. 

The Governor has Special Kesponsibility in respect of (a) 
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the prevention of any grave menace to the peace or tranquillity 
of the Province, or any part thereof ; (b) the safeguarding of 
the ligitimate interests of minorities ; (c) the securing to the 
members of the Public Services of any rights provided for them 
by the Constitution and the safeguarding of their legitimate 
Special interests ; fd) the prevention of commercial discri- 
ntie^s°to*b^e' i^iii3.tion ; (e) the protection of the rights of any 
exercised Indian State ; (.f) the administration of areas declared 
Governor to be Partially Excluded Areas ; and (g) securing the 
individual execution of orders, lawfully issued by the Governor- 
judgment General. The Governors of the North West Prontier 
Province and of Sind are respectively declared to have in addition 
a special responsibility in respect of (h) any matter affecting 
the Governor's responsibilities as Agent of the Governor-General 
in the Tribal and the Trans-Border Areas ; and (i) the 
administration of Sukkar Barrage and Canals Scheme, (j) 
The Governor of Central Proyiuces and Berar is required to see 
that a proportion of revenue is spent on Berar. The term 
‘legitimate interests of Minorities' is extremely vague. There is 
no clear-cut definition of minorities ; any section of the people 
may form an organisation to promote their particular interests 
by invoking the Governor’s protection. The Sanatanists may 
claim protection when a desirable piece of social reform is 
proposed by Ministers, the landholders may claim protection if 
by any law their economic rights are threatened. But the Joint 
lijelect Committee made it plain that “this special responsibility is 
not intended to enable the Governor to stand in the way of 
social or economic reform merely because it is resisted by a group 
of persons who might claim to be regarded as a minority.” 
It muvst be stated, however, that though at the time of 
inauguration of tlie Constitution the nationalists and especially 
the Hindus of Bengal were vehemently opposed to the Special 
Kesponsibilities of the Governor, yet on more than one 
occasion the Bengali Hindus have invoked the protection of the 
Governor. 

Besides his special Kesponsibilities, the Governor can 
exercise his individual judgment in the appointment and 
Other Mscs of the Advocate-General, as also m regard 

of exercise to the determination of his remuneration. During 
Go^vernor't the tweiitv-eiglit months of Congress Ministry the 
Judgment* Govemoi' has played generally the part of the consti- 
tutional head of the State. In Bihar the Governor, 
on the advice oi the Ministry, appointed Mr. Baladeva Sahay, 
a staunch Congressman as ^Advocate- General. The Governor 
has also the right of exercising his individual judgment m the 
appointments and po.stings to the reserved posts, In this case 
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too the head of the Province has ])een normally guided by the 
advice of his Ministers. 

It is wrongly assumed by many that the Ministers’ advice 
with matters relating to the ‘Special Eesponsibility’ of the 
Clovernor will be invariably disregarded. But the Joint Select 
Committee has stated and the Governor of Bihar 
reiterated that 'in no sense does it define a sphere 
from which the action of Ministers is excluded. * 

In our vlew^ it does no more than indicate a sphere of action 
in w^hich it will be constitutionally proper for the Governor, 
after receiving ministerial advice, to signify his dissent from it 
and even to act in opposition to it, if in his owm unfettered 
judgment he is of opinion that the circumstances of the case 
so require.” 

The Governor has “Special Powers” over and above his 
“Special Eesponsibility” in matters of law' and order. If he 
thinks that the peace or tranquillity of the Pro- ' 

vince is menaced by persons meditating crimes of powers and 
violence for the overthrow' of the Government, he may fj^"o*wer’s 
declare that any of his functions .shall be exercised at 
his discretion. In exercising pow'ers at his discretion 
he need not consult his Ministers. He ,may authorize some 
official to speak in the Legislature on these issues. He may also 
in his discretion make rules providing that information in relation 
to the sources from w'hich information has been obtained regard- 
ing such criminal intentions shall not be divulged to any other 
person (including Ministers) except on his direction The 
Governor in his discretion may preside at meetings of the Coxmcil 
of Ministers. The Governor in his discretion can summon or 
prorogue the Legislature or dissolve the Legislative Assembly. 
The King of England dissolves the House of Commons on the 
advice of the Prime Minister, but the Provincial Governor maj' 
disregard the advice of his Ministers m the matter of dissolving 
the Low'er Chamber. The Governor, again, decides in his dis- 
cretion any dispute whether any proposed expenditure falls 
within a class of expenditure charged on the revenues of the Pro- 
vinces, W'hich is not subject to the vote of the Provincial Legis- 
lature. Discussion of or asking questions on any matter con- 
nected w'ith the relations between His Majesty or the Governor- 
General and any foieign State or Prince is prohibited unless 
the Governor in his discretion consents to such discussion. If any 
difference of opinion arises as to w'hether any matter is or is 
not such as to which the Governor is, by or under the Act 
required to exercise his discretion or individual judgment, the 
'’decision of the Governor in his direction is final. 

The Governor has been endow'ed w'ith considerable legislative 

69 
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power, (a) Section 76 gives an absolute veto power to the 
Governor to be exercised in his discretion, (b) The 
Legislative Govemor may reserve a Bill passed by the Legislatm’e 
for the consideration of the Governor- General The 

Instructions require that any Bill shall be reserved if it 
is repugnant to an Imperial Act, seriously derogates from the 
position of the High Court, affects the Permanent Settlement or 
appears to provide for discrimination, (c) He has the power to 
prevent discussion of any Bill or clause or amendment which is 
likely to affect his responsibility for peace and tranquillity. All 
amendment or repeal of the Police Acts require his previous 
assent, (d) The Governor is empowered at his discretion to 
present, or cause to be presented, a Bill to the Legislatm’e with a 
Message that it is essential having regard to any of his Special 
Responsibilities, that the Bill should become law before a date 
specified in the Message, and to declare by Message in respect 
of any Bill already introduced that it should for similar reasons 
become law before a stated date in a form specified in the Message. 
If before the date specified the Bill is not passed, or is not 
passed m the specified form, as the case may be, the 
Governor’s Govemor will be empowered at his discretion to enact ii 
as a Governor’s Act, either with or without any 
amendments made by the Legislature after receipt of his Message. 
It may be noted that no act of the Provincial Legislature is 
complete without the Governor’s assent ; but no Governor’s Act 
requires the consent of the legislature to be binding. 

The Govemor can issue two kinds of Ordinances, one at the 
instance of Ministers, and the other at his discretion, (e) The 
Two kinds Under Sectioii 88 Can be issued by the Governoi 

OrdiMnces cousultation WTth his Ministers, when the Legisla- 
ture is not in session ; but it would cease to be opera- 
tive within a fortnight of its presentation to the Legislature. The 
Governor is obliged to call a meeting of the Legislature once ic 
twelve months only. Thus, the Ministers and the Governoi 
combined W’ould be able to pass temporary legislation on al] 
subjects which would remain in force as long as the Governoi 
did not call a meeting of the legislature, (f) The Governor may 
also, in matters involving his discretion or individual judgment 
issue Ordinance w’lth six months’ maximum duration, but capable 
of being extended for a further period of six months. Unless 
his previous sanction is given, no Bill or amendment can be 
introduced or moved in the Provincial Legislature w^hich repeals, 
amends or is repugnant to any Governor’s Act or Ordinance 
promulgated m his discretion by the Governor ; or any Acl 
plating to any Police Force. The Govemor in his discretior 
is empowered to make regulations — general or particular — m aki-n c 
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it unnecessary to consult with the Public Service Commission 
m making certain appointments. “Taken collectively”, observes 
Prof. K. T. Shah, “the effect of all these powers and functions, 
to be exercised by the Governor m his discretion, is that ■ 
substantially the most important part of the executive work is 
removed from the sphere of the Governor’s constitutional 
advisers.” 

(g) Over and above these powers, the Governor is empowered 
to issue Proclamation. By Proclamation he may 
suspend the Provincial Constitution and to appropriate Act • 
all or any of the powers of any provincial body. “Such Governor’s 
a Proclamation by a Governor may be revoked or the break- 
varied by a subse<|uent proclamation. A. Proclamation conftltution 
under this section shall be communicated forthwith 
to the Secretary of State and shall be laid by him 
before both Houses of Parliament. Unless it is a Proclamation 
revoking a previous Proclamation, such a Proclamation by a 
Governor shall cease to operate at the expiration of six months. 
But such a Proclamation unless revoked shall continue m force 
for a further period of 12 months if and so often as a resolu- 
tion approving the continuance of the Proclamation is passed 
by both Houses of Parliament. No such Proclamation, however, 
shall remain m force in any case, for more than three years.” 
Proclamations of such a kind have been issued by the Governors 
of Madras. Bombay, U. P., C. P., Bihar, Orissa and N. W. P. P. 
in November, 1939 The effect of such Proclamation has been 
to restore the purely bureaucratic system of government as 
it prevailed before the establishment of Provincial Legislatures. 
Laws made under the Proclamation have a duration of two 
years and after its expiry is subject to repeal or re-enactment 
by the appropriate legislature. But no such Proclamation shall 
in any case remain in force for more than three years. 

Financial burdens on the Province may conceivably be imposed 
by Governor's Act or an Ordinance. The Governor 
authenticates a schedule of grants made, to which p ower over 
he may add grants refused or reduced where his 
responsibilities are concerned. 

The Governor possesses the power of summoning, proroguing 
and dissolving the legislature and appointing its place 
of meeting at his discretion. He is given a special ■ 

position as regards Excluded or Partially Excluded 
areas. In Excluded areas the Governor himself ed Areas'^ * 
directs and controls the administration ; in the case 
of the latter he is declared to have a Special Eesponsibility. In 
neither case does any Act of the Pro\uncial Legislature apply to 
the Area, unless by direction of the Governor given at his discretion. 
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Vlll. The Position and Powers of Ministers 

The legal status of the Provincial Ministers is defined by 
Section 51 of the Act, which lays down : “(1) The Governor’s 
Ministers shall be chosen and summoned by him, shall be sworn 
as members of the Council, and shall hold office during his 
pleasure. (21 A Minister who for any period of six 
Legal status oousecutive Diouths IS uot a member of the Provin- 
Ministers Legislature shall at the expiration of that period 

ims ers Minister. (3) The salaries of Ministers 

^ shall be such as the Provincial Legislature may from time to time 
by Act determine, and until the Provincial Legislature so 
determine, shall be determined by the Governor provided that 
the salary of a Minister shall not be varied during his term of 
office. (4) The question whether any, and if so, what advice was 
tendered by Ministers to the Governor, shall not be enquired 
into by any court. (5) The functions of the Governor under this 
Section with respect to the choosing and summoning and the 
dismissal of Ministers and with respect to the determination 
of their salaries, shall be exercised by him m his discretion ” 
It has been already pointed out that the Convention has got 
the better of the Act and the Ministers have become respon- 
sible practically for almost every field of administration. 

The Act does not limit the number of Ministers m any 
Province. There is no uniformity regarding the number of 
Ministers in the different provinces. In Bengal, as 
Number and luauv as 1*2 Ministers were appointed at one time , in 
Madras there were 10. in Assam 8, m Bombay 7, in 
the Punjab, Sind and U. P. 6 each, m C. P. 6, in Bihar 
and the N. W. F. P. 4 each and in Orissa 3 Ministers. The salary 
drawn by Congress Ministers was rupees five hundred per month. 
Besides the salary, the Ministers are allowed to draw certain 
allowances, travelling expenses, halting charges, etc.* In the 
Congress Provinces all the Ministers draw the same scale of pay ; 
but in the non-Congre.ss Provinces the Prime Minister takes the 
highest salary and difference also exists in the salary drawn by 
different Minister.-; The expenditure on the salary of Ministers 
in Bengal is the highest in the whole of India Under the Mont- 
ford Constitution the Ministers and the Executive Councillors 
in Bengal used to get rupees fifteen per day as daily allowance 
while on tour in addition to actual fir.st class tickets for themselves 
and third class tickets for then* servants, the number not 
exceeding four in the case of the former. But under the 
pre sent a<l ministration, the Ministers get, while on tour, 
The total iinnual expenditure per Minister m Bihar was Rs.l4,()50 ; in 
Sind 18,450 ; m Madras 13.450 ; in U. P. 12,383 ; in Bombay 11,186 ; m 
Assam 11,644 ; m Onss.i 10,775 , in C. P. 9,443. Taking into consideration 
the nuinlier of Minister-., the Madras expenses on Mimsters stand highest 
among the Congress Provinces. 
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rupees twenty-five per day as daily allowance in addition to 
four first class and ten third class servants’ tickets. In contrast 
to this, it may be pointed out that m the N. W. Frontier Province 
the Ministers used to take rupees four per day as halting allowance. 

When the Government of India x\ct was passed and the Instru- 
ment of Instructions were issued, Indian publicists 
and politicians thought that the mode of appointment ^nistrrs'il 
of Ministers, the Special Powers, the Special Respon- inp°actice^ 
sibilities, and the Discretionary Powers of the Governor 
will reduce the Ministers to mere figureheads. But the expe- 
rience of the working of the Provincial Constitution during the 
last twenty-eight months has shown the baselessness of such 
apprehensions. The Instrument of Instructions mentions the 
desirability of having regard to communal claims in the ap- 
pointment of Ministers. It was apprehended that the repre- 
sentation of different communities in the Ministry would destroy 
its homogeneity and stand in the way of realisation of collective 
responsibility. But it was forgotten that the Governor can not 
force the Premier to accept his nominee in the Council of 
Ministers The Governors have exercised as much influence 
as Queen Victoria is known to have exercised in the selection 
of Ministers, leaving the ultimate decision to the Premiers. 
Actually the leaders of the Majority Party or Coalition Party 
generally took care to appoint some Ministers from the Minority 
Communities belonging to their own party.'’ In one Province 
the Governor was memorialized to include a representative of a 
minority community in the Ministry, but he refused to exercise 
his discretion. There has been only one case of dismissing some 
Ministers by the Governor, but that power was exercised on the 
advice of the then Prime Minister ot the Province (C. P.) 

The Governor m his discretion makes the rules of business 
and this gave rise to the fear that he might provide for individual 
consultation between the Ministers and himself But in collective 
practice the Governors have not made any such rule. On responsibi- 
the other hand, they have tried to promote collective 
responsibility of Ministers in every Province, though the Act does 
not impose collective action and responsibility upon the Ministers. 

In Assam the Bardoli Cabinet contained 3 iruslims. 3 Caste Hindus 
and 2 members of the Scheduled Ca.ste!^. The Huq Ministry contams 6 
Mussalmans, 3 Caste Hindus and 2 Scheduled Caste members. The 
Bihar Congress Ministry contained 2 Caste Hindus, 1 Mussalmau and 1 
Harijan. The Bombay Congress Ministry had 5 Hindus, 1 Mussalmaii 

and 1 Parai. The C. P. and Oris&a Congress Ministries did nut contain 

any Mussalman. The Madras Congress Ministry wa'^ composed of 6 
Caste Hindus. 1 Brahnio. 1 Miis'.alman and 1 Indian Christian. In the 

North West Frontier there vv'ere 3 Mussalmaiis and 1 Hindu ; m Smd 2 

Hindus and 4 Mussalmaiis ; m the U. P. 2 Mnssalmans and 4 Hindus m tlie 
Ministry. In the Punjab there are 3 Mussalmaiis, 1 Sikh and 2 Hindu Ministers, 
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There are, however, two remarkable deviations from the 
practice of responsible government as it obtains in England 
Deviations England, the House of Commons can propose 
^ reduction to the salary of Ministers at the time of 
responsible budget discussiou. Such a proposal offers opportunity 
government criticism of the Department in charge of 

a particular Minister. But in the Indian Provinces the 
Ministers’ salaries have to be settled by an Act of the Pro- 
vincial Legislatm’e, and once settled they cannot be amended 
during the tenure of office of these Ministers. The Provincial 
Legislature, however, can pass a vote of no-confidence against 
a particular Ministers or against the whole Ministry. In 
theory, the Mmisters hold office so long as the Governor 
pleases to allow them to retain office, but in practice the 
Ministers remain in office so long as they enjoy the confidence 
and command the support of the Legislature. Another devia- 
tion from the Convention of the English Constitution is that 
the King never attends Cabinet meetings ; whereas the Governor 
IS entitled to preside at Cabinet meetings and to obtain all the 
information relating to every subject in any department of his 
Government from his Ministers or from the Secretaries. It is 
difficult to say to what extent the Governors exercise their power 
and influence in the Cabinet meetings. 

The IMinisterh in Congress Provinces enjoyed immense 
popularity and esteem. No Governor, not even a Governor- 
General has ever received such ovation from the 
iad^tro- people as the Congress Ministers got m Bihar. I 
M?niftMs personal knowledge of the power and 

influence exercised by Ministers in other Provinces. 
But generally speaking, it may be said that the Ministers 
in every Congre.ss Province were acclaimed everywhere as 
their own men by the peole. The Ministers have not got 
the pow'er to introduce the “Spoils System,” they cannot 
reward their supporters with high posts in the I. P. S., I. C. S , 
etc., the Congress Ministers refused to recommend any man 
for honorary titles : yet they exercised great influence^ “All 
the opportunity that the Indian politician m powder,” says 
Prof. K. T. Shah, “will have to rew'ard his followers, and 
to maintain their continued support in the Legislature as 
well as in the country, is to be found in such patronage for 
employment, which, under the Law and the Kules made for 
the purpose, is lu the powur of the Ministers, singly or m 
Council ; and in those trends of policy which might provide 
the bigger figures in the economic world with larger and more 
numerous opportunities for exploiting the country.” For obvious 
reasons examples of the exercise of such patrouage cannot be 
discussed at present 
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IX. Position of the Services 

Members of the All-India Services, consisting of the Civil 
Service proper, the Indian Police Service, the Service of 
Engineers, the Medical Service, the Educational Service, the 
Agricultural Service and the Veterinary Service, as well as 
those of Provincial Services, carry out the routine business 
of administration under the Ministers. The tradition of 
government in India encouraged the Gfovernment servants 
to look upon themselves as the governing class. In fact, members 
of the Civil Service had so long occupied the key positions 
in the Legislature, Executive and the Judiciary and had 
actually framed the policy of the Government. They were 
deprived pf the power of laying down policy to some extent 
by the Act of 1919, but as Executive Councillors and Secretaries 
they wielded considerable influence in the determination of 
policy. The Act of 1935, however, divested them of all 
responsibility as regards general policy of administration, which 
is to be laid down by the Ministers. 

Much of the success of the government depends, 
however, on the loyalty, happiness and contentment 
of the Services. The Constitution, therefore, guarantees the 
tenure of office, emoluments and other privileges of the 
members of the Services. The Joint Select Committee 
summarise the rights of the officers appointed by the Secretary 
of State which are protected by law ; (a) a right of complaint 
to the Governor or Governor-General against any order from an 
official superior affecting his conditions of service ; (b) a right 
to the concurrence of the Governor or Governor-General to 
any order of posting or to any order affecting emoluments or 
pensions, and any order of formal censure ; (c) a right of appeal 
to the Secretary of State against orders passed by an authority 
in India of censure or punishment or affecting disadvantageously 
his conditions of service and terminating his employment before 
the age of superannuation ; (d) regulation of his conditions of 
service (including the posts to be held) by the Secretary of 
State, who will be assisted in his task by a body of Advisers of 
whom at least one-half will have held office for at least ten 
years under the Crown in India ; (e) the exemption of all 
sums payable to him or to his dependents from the vote 
of either Chamber of the Legislature. It will thus be seen 
that if the Governor or the Governor-General wishes to 
exercise his power of protecting the Services, the Ministers 
are restricted as regards postings, allocation of work, reorgani- 
sation of services and functions and other matters which 
relate to the enforcement of policy and the efficiency of 
administration. 
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But no Governor has in the least encouraged the 

Services to defy the Ministers. The Civil Services have been 
isked to carry out the policy laid down by Ministers irrespec- 
hve of their own likes or dislikes. ‘Tt is only by rigid 
avoidance”, said Sir John Anderson in August, 1937, “of party 
connexion that a Civil Servant can give the unquestioning 
and unquestionable loyalty which every lawful Government is 
entitled to expect from him in the formulation, and the 

carrying out of its administrative policy.” The Governor has, 
indeed, upheld the claims of the members of the Services 
whenever any gross injustice was threatened, such as m the 
case of proposed reduction in the salary ; but cases of 

such injustice have been rare. On the whole the Ministers 
of most of the Provinces had excellent relation with the 
members of the Services. One Chief Secretary m a Con- 
gress Province was bold enough to issue a circular to all 
Departments to ignore the Orders of Ministers which did not 
purport to emanate from a Secretary. The Chief Secretary 
came to realise his mistake very soon. Such cases of defying 
the authority of Ministers have been extremely rare. It must 
be said to the credit of the Services that they have adopted 
themselves to their new role, within a very short period and 
have carried out the policy of the Ministers with singular 
loyalty, devotion, and even enthusiasm. As an example of 
devoted enthusiasm of the Public Services we may mention 
the work of ail grades of Educational Service, from the 
Director of Public Instmctions (Mr. H. E. Batheja and then 
Ml. J. 8. Armour » and the Secretary of the Mass Literacy Com- 
mittee ( Prof. Bhupati Bhusan Mukherjee) to the Sub-divisional 
Inspectors of Schools in connection with the Mass Literacy 
Campaign in Bihar, inaugurated by Dr. Byed Mahmud, the 
Education Minister. The experience of actual working of the 
Constitution has belied all the dark prophesies made by the 
publicists ill India. A critic like Sir Shafa'at Ahmad Khan, 
whose views are usually solier and moderate, wrote three years 
ago, that “there can be no genuine Provincial Autonomy without 
control over the Services, and the anomalous and illogical posi- 
tion which has been a fruitful source of misunderstanding in the 
past will he [lerpetuated. It will provide recurring causes of 
irritation and suspicion between Ministers and Executive heads of 
their Departments, and will clog the w'heels of the administrative 
machinery.” But Mr. C- Eajagopalachariar and Mrs. Vijaya- 
Lakshni! Pandit liave unhesitatingly testified to the loyal 
co-operation they received from the members of the Services. 
During the last, two years the members of the Services have 
been quietly pushed to the back-ground by the personality of 
Ministers in almost all the Provinces. 
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X. The Public Service Commission 

The Provincial Public Services are recruited by the advice 
of the Provincial Public Service Commission The Governor, 
m his discretion, appoints the Chairman and other 
members of the Commission. At least one-half of of the 
the members of the Commission must have served 
the Grown m India for at least ten years on the date of their 
appointment. Eecently m an eastern Province inter-provincial 
jealousy led to an agitation against the appointment of a 
member to a Provincial Public Service Commission ; but the 
Governor stood firm in his decision. Some Provinces have 
their own separate Commission, while other Provinces, like 
Bihar, Orissa and the C. P. and Berar, maintain a Commission 
jointly. 

The duties of the Federal and Provincial Public Service 
Commissions are laid down in Section 266 of the Act as 
follows : (1) To conduct examinations for appoint- 

ments to the service of ■ the Federation and the the clfmmis- 
Provinces respectively. (2) If required by any 
two or more Provinces so to do, to assist those Provinces in 
framing and operating schemes of joint recruitment for their 
forest services, and any other services for w’hich candidates 
possessing special qualifications are required. (3) The Secretary 
of State as respects services and posts to which appointments 
are made by him, the Governor-General in lus discretion as 
respects other services and posts in connection w'ith the affairs 
of the Federation, and the Governor in his discretion as res- 
pects other services and posts m connection with the affairs 
of a Province, may make regulations specifying the matters, 
on which either generally or in any particular class of case, 
or any particular circumstances, it shall not be necessary 
for a Public Service Commission to be consulted. But, subject 
to regulations so made, and to the provisions of the next 
succeeding sub-section, the Federal Commission or, as the case 
may be, the Provincial Commission shall he consulted : (a) on 

all matters relating to methods of recruitment of Civil Services 
and for Civil posts : (b) on the principles to be followed in 
making appointments to Civil Services and posts, m making 
promotions and transfers from one service to another, and on 
the suitability of candidates for such appointments, promotions 
or transfers : (c) on all disciplinary matters, including memo- 
rials or petitions relating to such matters ; (d) on any claim 
by or in respect of a person who is serving or has served 
His Majesty in a civil capacity in India, that any costs 
incurred by him in defending legal proceedings instituted 
against him in respect of acts done in the execution of his duty 

70 
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should be paid out of the revenues of the Federation or, as the 
case may be, the Province ; (e) on any claim for the award 
of compensation in respect of injuries sustained by a person 
while serving His Majesty in a civil capacity in India, and any 
question as to the amount of any such award, and it shall be 
the duty of a Public Service Commission to advise on any 
matter so referred to them, and on any other matter which 
the CTOvernor-General in his discretion or, as the case may be, 
the Governor in his discretion, may refer to them. 

Public Service Commissions have no authority to determine 
the quota of appointments which should go to any particular 
Limitations Community. Such an ^allocation of quota is regarded 
on^he as a matter of general policy and as such lies m the 
Commfs- hands of Ministers. The Ministers, however, in 
several Provinces, have stretched the meaning of the 
term ‘community’ to the furthest extent. Not only are the 
Caste Hindus, Scheduled Castes, Mussulmans, Christians, etc., but 
also the different castes and the Bengalis in Assam and Bihar 
are treated as separate communities. The Public Service Com- 
mission can hold competitive examinations, but where 
numerous communities are entitled to representation in the 
Services, it is by no means certain that the most meri-i 
torious candidates will be appointed. The recommendations of 
the Public Service Commissions are not legally binding on the 
Ministers. Ministers in many Provinces are known to have 
set aside the recommendations of the Public Service Commissions. 
In one Province, the Public Service Commission recom- 
mended three names in order of merit for appointment 
to a Lectureship in a Government College. The Edu- 
cation Minister himself came to the College with all the 
tliree candidates and asked each of them to teach a 
particular portion of a text-book. The candidate who was 
able to make the most favourable impression on the mmd of 
the Minister, the Principal of the College and the head of the 
Department of the College concerned was appointed. This 
sets the model to the mode of recruitment to the public ser- 
vices. But few Ministers have the energy, time and the 
requisite qualification of the particular Minister referred to 
here. The Public Service Commission is not entitled to be 
consulted m the matter of appointment, promotion, transfer 
and discipline of public servants of subordinate ranks. 


XL Provincial Legislatures 

The Provincial Legislatures do not represent the people in 
general. They are composed of representatives of separate 
communities, interests and sexes. The result of such 
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a scheme of representation is that some members are 
representatives of a vast number of people, while ^ 
others represent only a few. Though the number of Legr/iatures 
Europeans and Anglo- Indians is very small in every communities, 
Province, yet they are given disproportionately large 
number of seats. The landlords may offer themselves 
as representatives in general constituencies, and in their 
specially reserved constituencies ; over and above these they can 
protect their vested interests through their special representatives 
in the Upper Chamber. The framers of the Constitution seem to 
have been extremely solicitious for protecting the vested interests 
of the merchants, manufacturers and landlords. Their aim 
has been fulfilled in those Provinces where there is no large 
majority of homogeneous population and where the operation of 
the Communal Award has made it impossible for the true 
representatives of the people from being elected. The Communal 
xAward (August 4, 1932), which was made by Mr. Ramsay 
MacDonald as Prime Minister, at the request of Mahatma Gandhi 
himself, has in every Province assigned a definite number of 
seats to Mussalmans, Sikhs, and Indian Christians. The Award 
was modified by the Poona Pact which has secured the repre- 
sentation of the Han jans, officially known as the Scheduled Castes. 

The Legislature in Bengal, Bihar, Assam, the United 
Provinces, Madras and Bombay are bi-cameral while in the 
other five provinces it is unicameral. The objects of 
creating second Chambers in Provinces were to chambers 
prevent hasty and ill-considered legislation and to p“oilnces 
protect the vested interests of the richer classes. 

Sir Tej Bahadur Sapru voiced the opinion of the general masses 
of the people when he submitted before the Joint Committee that 
the Provincial Second Chambers will be useless and harmful. 
He added : “It is perfectly true that whenever there are important 
zemindars, there is a demand for the establishment of a Second 
Chamber, but this demand is not endorsed by general public 
opinion. I personally have grave doubts as to whether Second 
Chambers by themselves can effectively protect the interests 
of the zemindars or otherwise conservative classes. I am also 
more than doubtful as to whether constituted as the zemindar 
class at present is, it can supply a sufficient number of men 
who can effectively discharge the functions of the members of 
an Upper Chamber as in other coimtries. Nor do I feel so 
confident as Sir Malcolm Hailey seemed to be that it w^ould 
be possible to secure the right type of men from among 
commercial magnates or retired members of the Judiciary. If the 
Second Chamber’s legitimate function is going to be that of a 
revising body, then I do not expect any such results to follow 
from them in the Provinces of India. On the other hand, if 



566 


POLITICAL SGIEHGE AND GOVEENMENT 


they are to function merely as brakes upon hasty and ill- 
considered legislation passed by the Lower Chambers, one ought 
not to overlook the danger — ^by no means imaginary — that the 
Second Chambers may, and probably will effectively block all 
social legislation of a progressive character and thus come into 
conflict with the popular Lower House and general public 
opinions. There is also the question of a greater strain being 
placed on the provincial purse by the establishment of a Second 
Chamber and we ought not to overlook it.” The experience 
of the last twenty-eight months of the working of 
Sittings Constitution has proved the validity of the doubts 

entertained by Sir Tej. But the Upper "Chambers have 
failed to block progressive measures on account of the provision 
regarding joint session of the two Houses in cases of conflict 
between the two. The Congress has captured majority of seats 
in all the Provinces, having bi-cameral legislature, excepting 
Bengal. The following table (page 657) illustrates the strength 
of the opposition in the case of a joint sitting of the two Houses. 

The Upper Chambers known as Legislative Councils have 
_ , a perpetual existance, members holding their seats 

principie of tor nine years with periodic triennial retirement. 
of‘s«cokd‘*‘' The franchise is based on high property qualifications, 
Chambers qu.jijjication based on service in certain distin- 

guished public otflces. The principle of composition of Second 
Chambers is not the same in all the six Provinces. In Bengal 
and Bihar, *27 out of the maximum of i55 and 1*2 out of the 
maximum of dO members are elected by the Assemblies by the 
method of single transferable vote. In the other four Provinces 
all the members of the C’ouncil are directly elected. The 
G-overnor has power to nominate a few members to the 
Councils. The chart given herewith illustrates the composition 
of the Provincial Second Chambers. 

The Lower Cliamber. known as the Legislative Assembly has 
a term of five years as a maximum. Even the Governor cannot 
extend its life beyond five years. After the general 
ciectioii of 1937 the strength of parties in the different 
Proyinciii Provincial Assemblies was as follows. 

Legislature Bengal — Cougrcss 6*2. Independent 113, Muslim 

League 39. Hindu Nationalist 3, Hindu Maha Subha 2, People’s 
party 36, Trippera Krishak Samity 6. In Madras — Congress 159, 
Tndej>endent 15, Muslim League 9, Muslim Progress 1, No Party 
9, Justice 21, People’s Party 1. In Bombay— Congress 85, 
IndejHindent 39, Muslnii League 18, Democratic Swaraj 3, 
Ambedkar's Partv 13, Non-Brahmin 10, Varnashrama 1, Koti 
Habha 1, Lalxmr 4. In the Punjab — Congress 19, Independent 
19, Muslim League 1, L'nionrst 95, Hindu Election Board 11, 
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Ahrars 2, Ittahad-U-Millat 2, Khalsa National Board 14, Akali 
10, Socialist 1, Labour 1. In the U. P. — Congress 136, Indepen- 
dent 43, Muslim League 26, Liberal 1, National Agriculturist 22. 
In the N. W. F. Province — Congress 19, Independent 3, Hindu 
Sikh Nationalist 7, No Party 21. In Sind — Congress 7, Hindu 12, 
Independent 3, No Party 1, Sir Grhulam Hussain’s Party 16, 
United 17, Azad Party 1, European 3 In Bihar — Congress 92, 
Independent 16, United 6, No Party 32, Depressed 3, Abrar 3. 
In the C. P. Assembly — Congress 70, Independent 19, Ambedkar’s 
Party 1, Independent Labour Party 2, Nationalist Baja Party 1, 
Nationalist 2, Non-Brahmin 8, Hindu Sabha 1, Muslim League 5, 
Muslim Parliamentary Board 8. In the Assam xlssembly — 
Congress 33, Non-Congress 14, Muslim League 10, Muslim 
Party 24, Independent 27. In Orissa — Congress 36, Independent 
6, Nationalist 4, No Party 4, United 6. 


Province 

1 

Congress IMembers | Congress Members 
Innmerator) in the 1 m the Council 

Assembly (denomi- | 
nator giving total i 
number of Members). i 

In the case of Bengal the numerator denotes 
strength of Coalition Partt . 

Strength of the 
' Ministerial Party 
in ti joint sitting 

1 

i 

1 

i 

Madras 

162 

215 

; 27 

’ 56 

1 

j_189 majority 

1 271 ' of 53 

Bombav 

88 

176 

i 

i-A§ 

! 30 

j 101 only 2 votes 

I 205 ’ are needed 
by the Con- 
gress Party 
to secure 
majority 

United 

Pro^'luces 

1 

147 , 

228 

1 

, 14 

60 

161 ; maj'ority 

288 of 16 

Bihar j 

98 

152 

supporters of 
32 + 26 Ministry 

ijL 

30 

No Pai’tv svstem 

i lOB majority 
’ of 16 

i 

Assam 

108 

22 



140 Mmisteriali.st^ 

31 !Mimstenalists 

! 171 majority 

Bengal | 

1 

250 

65 

• 

315 ’ of 13-* 
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It is a noticeable feature of the new Constitution that in 
Bengal, the Punjab, the North-West Frontier and Sind, a small 
Muhammadan majority over any other single grou;^ 
Relation IS assured. In several matters the two ChamberE 
twcTHonsM have equal legislative rights But the Legislativt 
Councils have no voice m the matter of grants anc 
they have no initiative in Financial Bills. If a Bill which has 
been passed by the Legislative Assembly and transmitted to th( 
Legislative Council, is not presented by the latter to the Governoi 
for the assent within twelve months, the Governor may summor 
the Chambers to meet in a joint sitting for the purposs 
Ikrings deliberating and voting on the Bill. If the Bil 

relates to finance or a matter of Special Eesponsibihty 
the Governor may summon the Chambers to meet in a jomj 
sitting for the purpose aforesaid, notwithstanding that the saic 
period of twelve months ha& not ela^ised, in his discretion. Ai 
a joint sitting of the Chambers the President of the Legislative 
Comicil presideb. 

The Speaker is the President of the Legislative Assembly 
Efficient w'orking of the Assembly depends largely upon his 
personality and ability to win confidence of all sec- 
Speaker tious of the House. He IS elected by the House from 
amongst its own members and gets a high salarj 
for his work. “The persons who have been elected Speakers,’ 
observes Prof. Gurumukh Nihal Singh, “in Provinces undei 
Congress rule, are not of the type chosen in England for th« 
Speakership, They have taken W too active a part in th€ 
Congress movement, several of them having suffered imprison- 
ment in the cause, to become suddenly indifferent to the fate 
of the Congress or of the movement for national freedom. 1 
doubt if it is possible for persons of this type to develop at this 
stage in the life of the nation a purely constitutional mentality 
and to cirenm-seribe their activities within the four walls of th« 
Legislative Chamber."' His doubts are justifiable ; the Speaker; 
in Congress Provinces have refused to give up their part} 
affiliation, but at the same time it must be said that then 
conduct has given satisfaction to all the parties m the House. 
In the non-Congress Provinces the Speakers had at times great 
difiieultv in maintaining the dignity of the House and they have 
.sometimes been accused of partisanship. 

Ordinary Bills must be passed by both the Chambers, where 
there is a .Second Chamber. These may originate in either House. 
Procedure in pending 111 the Legislative Council which 

o^iaery has iiot been ■ passed by the Legislative Assembly 
‘ shall not lapse on a dissolution of the Assembly. 

But a Bill pending m the Legislative Assembly or passed b}- it 
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but pending in the Council shall lapse on a dissolution of the 
Assembly. When a Bill has been passed by both the Chambers 
(or by the Legislative Assembly alone where there is no Second 
Chamber), it is to be presented to the Governor. The 
Governor may give his assent to it, veto it, or reserve it for 
the consideration of the Governor-General. 

No proposal for the imposition of taxation or for the 
appropriation of public revenues, nor any proposal affecting 
or imposing any charge upon those revenues, can 
be made without the recommendation of the 
Governor ; that is to say, it can only be made on 
the responsibility of the Executive. The proposals for the 
annual appropriation of revenue are grouped in three 

categories : (1) those which are submitted to the vote of 
the Legislature ; (2) those which are not submitted to the 
vote of the Legislature though (with one exception) they are 
open to discussion ; (3) proposals, if any, which the Governor 
may regard as necessary for the fulfilment of any of his 
Special Eesponsibihties. 

The following are charged on the revenues, and therefore not 
votable . — (a) The salary and allowance of the Governor and 
other expenditure relating to his office for which 
provision is required to be made by Order in Council ; 

(b) Debt charges for which the Province is liable 
including interest, sinking fund charges and redemption charges, 
and other expenditure relating to the raising of loans and the 
service and redemption of debt ; (c) The salaries and allowances 
of Ministers and the Advocate-General ; (d) Expen- 
diture in respect of the salaries and allow'ances of 
Judges of any High Court ; fe) Expenditure for 
Excluded areas ; sums to meet judgments or awards 
of court and any other sums charged by the Act or any 
Provincial Act. The Governor’s salary is exempted from 
discussion ; but other items may be discussed. 

It must be noted that even the rejected items in the demands 
for grants open to voting can be restored by the Gover- 
nor, if he thinks that these involve any of his Special 
Eesponsibihties. The Provincial Legislature is not th^PilvL- 
the sole authority in legislation. Tlie Governor has wa^Legisia- 
power to legislate in many important affairs. The 
Provincial Legislature has neither constituent powers, 
nor can it settle questions of franchise, fix constituencies and 
decide upon the methods of election — all these are settled finally 
by the British Parliament. Moreover, its powers are not final 
even in the subjects declared to be exclusively provincial. 
In some cases bills are reserved for the consideration of the 
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Governor-General and that of His Majesty. The Provincial 
Legislature cannot he said to have been empowered to exercise 
full and absolute control over the Ministers. If the Legislature 
proves refractory the Governor can declare a partial breakdown 
of the Constitution and continue to rule with the help of 
Ministers, provided the Ministers are reasonable enough from 
the point of view of the Governor, 

XII. The Electorate 

The electoral system of India is based on the principle of 
separate representation of “communities, classes and interests”. 
The electorate is divided into general, with reservation for the 
Scheduled castes, Muhammadan, Sikh, Anglo-Indian, European, 
Indian Christian ; Commerce, Industry, Mining and Planting ; 
Land-holders, Universities, Labour, Women, and Backward areas 
and tribes according to the special needs of individual provinces. 
The qualifications required for the right of franchise are usually 
payment of taxes, educational qualification and holding of property. 
But there is no uniformity in the standard of these requisite 
qualification between the different communities, nor among the 
different provinces. The franchise has been extended to all 
women (a) w’ho possess a property qualification in their own right, 
(hi who are the widows or wives of men with property qualification ; 
but only one w'ife of a qualified voter can vote. In case a person 
has more than one wife either the first or the one nominated by 
the husband can exercise franchise, (c) wnmen w'ho are the wives 
of men with a military service qualification for the vote ; (d) who 
are pensioned widows and mothers of Indian officers, non- 
commissioned officers or soldiers, or members of the Begular 
Forces or of any British India Police Force and (e) who have the 
educational qualification have been given the right to vote. 

The franchise has been extended from 3 per cent of the 
population under the Mont-Ford Constitution to 14 per cent of 
the total population. The total gross electorate m British India 
is estimated to be 35 million, of whom 29 are male voters and 
6 million women voters. The percentage of voters to the total 
adult population is 27. In the case of males alone the percentage 
to the total adult male population is 43 per cent. Of the women 
voters only 3 lakhs are qualified by education, 20 lakhs by 
property and 40 lakhs by wifehood. 

It is siiiierfluous to mention that many of the Indian voters 
are illiterate. They have veiT little pow'er of judging the merits 
of the programme of different parties. Caste, section and religion 
are often the uppermost consideration in the mind of the electors. 
Zemindars, money lenders and employers exercise undue influence 
on the voters at the time of election. Women very often vote 
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in the same way as their husbands. The prevalence of the Purdah 
system makes it easy for women voters to make false personation. 
A small percentage of voters care to come to the polls. In the 
last general election (1937) the percentage of voters who polled 
to the number of voters in contested Constituencies for 
Provincial Assemblies was as follows . North-West Frontier 
Province 72 8%, Assam 71‘35°o, Punjab 63'7%, Behar o9‘22%, 
Orissa 58-87%, U. P 58-3%, G 'P. & Berar 54-8%, Sind 54-2%, 
Bombay 51-7%, Madras 51‘6%, Bengal 40-5%. It IS curious that 
m the advanced provinces like Bengal, Madras and Bombay the 
callousness of voters was most pronounced. It is also noticeable 
that larger the total number of voters in a Province, the lower the 
number of voters coming to the polls. Thus, Bengal (6,695,483) 
and Madras (6,436,760) having the largest number of voters 
recorded the lowest percentage of votes ; while the percentage 
of votes recorded was highest m the Nort-West Frontier 
Province and Assam because m these two Provinces the total 
number of voters was 246,609 and 815,341. The reluctance to 
go to the polls is more marked among women than among men. 
In Bengal, where there were nearly nine lakhs of women voters, 
and where there are so many leaders of women movement, only 
46,758 women voters, that is 5*2 per cent of the total strength 
cared to exercise their franchise. The experience of the first 
general election with the enlarged electorate shows little hope of 
success of universal adult franchise in India. Difficulties of 
communication and conveyance which stand in the way of 
approaching the electors by the candidates, apathy and ignorance 
of the illitrate voters and indifference of some of the educated 
persons to the value of the Reform, have contributed to the 
comparative failure of the electors to come to the polls. 

The separate electorate system has given special weightage to 
the Europeans, the Sikhs and Mussalmans. In the 
Provincial Assemblies, the Europeans have got 26 seats Weightage 
and may capture 22 to 24 seats out of the 56 seats 
reserved for representatives of commerce and industry, 
mining and planting, where they preponderate. This means 
representation of about 3 per cent but their population strength 
is less than of one per cent. In the Federal Assembly they 
may secure 5^ per cent of seats. The Sikhs constitute 13% of 
the population of the Punjab, but they have been given 18% of 
seats m the Provincial Assembly. In the North-West Frontier 
Province they have 2% population, but have been allotted 6% 
seats in the Provincial legislature. The Mussalmans in Madras 
have got more than 13 per cent of the seats as against 7-1 per- 
cent of the population ; in the U. P. more than 27 per cent of the 
seats against 14‘8 per cent of the population In Behar and Orissa 
taken together their allotted ratio of representation is ' more than 
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iolible their population ratio. Thus weightage has been given 
bo some minority communities in many provinces. But in the 
case of the Hindus in the Punjab and Bengal, where they are in 
minority, not only has no weightage been given but also lower 
number of seats has been allotted to them than what is warranted 
by their population strength in these Provinces. Por instance 
in Bengal, the Hindus constitute 44‘8 per cent of the total 
population and 48'3 of the adult population. Leaving the 51 
seats reserved for Emupeans, Anglo-Indians and special interests 
there are 199 seats to be divided between Hindus and Moslems. 
If these seats were divided in proportion to the total population, 
Mussulmans get 109 and Hindus 90 seats. But according to the 
Communal xAward, the Hindus have got 80 and Mussalmans 119 
seats. 

XIII. Provincial Finance 

Under the present Constitution the Provincial Governments 
have to bear the main burden of the nation-building services, 
and provincial expenditure will have to increase 
resources in largely. Au increase of provincial revenue is urgently 
required. The per capita expenditure on education 
c5>n“titSt?on public health in thickly populated Provinces of 
Bengal and Behar is deplorably low. The following 
figures relating to 1931-3-2 show the pitiable state of revenue 
and expenditure in the Provinces under Mont-Pord Reforms. 


Province 

I Population 
in luilliuu 

J 

Revenue 
in Crores i 
of rupees 1 

Expen- 
diture in 
Crores of 
rupees 

Expenditure 
per head of 
population 

Madras 

■■ 1 

' 4U'7 ^ 

I 

lb-2 1 

16’2 

Rs As. 

8 7 

Boiubav 

•il b 

14 8 

15-2 

6 12 

U. P. 

4S-4 

11*2 

11-8 

I ^ 

lieiigal 


O'U 

ilU 

1 1 IS 

Behar & 


o 1 

5*4 

1 1 ' u 

I^nnjab 


9'9 

10*5 

i 4: S 

C. P. 

ly,-) 1 

4-1 

4*5 

i 2 10 

Assiun 

s-ti 

2-4 

2*4 

2 12 


As far expenditure per capita is concerned Behar 
stands last, and Bengal is the seventh in this list. Behar 
had seven deficit years from 1921-22 to 1932-33 and only four 
surplus \ears involving a total deficit of well over a crore 
of rupees. From 1926 to 1937 Bengal suffered from chronic 
deficits except during the yeans 1928-29 and 1929-30. 
Her uncovered deficits have averaged about Rs. 2 crores per 
annum. She had to take loans from the Central Government 
and had to pay heavy interest on them. 
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The new financial arrangement had to reckon with these facts. 
The Neimeyer Eeport, accepted by the Government, has made 
the following scheme for giving relief to the Provinces . Nieme- 
(1) In the cases of Bengal, Behar, Assam, the 
N W. F. P. and Orissa, the whole, and m the case ?chefto 
of the Central Provinces, a part of the debts contracted 
to the centre prior to the 1st. April, 1936, has been wiped 
off, and this has meant a net annual saving of some lakhs 
in each of these Provinces. (2) The share of the Jute Export 
duty distributable to Provinces has been increased from 50 to 
62^ per cent. Bengal had been receiving about 160 lakhs of 
rupees on account of Jute Export duty ; now she has got a 
further sum of 42 lakhs annually. (3) Gash subvention is to be 
given to certain deficit Provinces, (4) Fifty per cent of the 
net Income-tax proceeds will be distributed to Provinces when 
railway finance improves, that is, for all practical purposes 
after ten years. After the separation of Burma the Income-tax 
proceeds amount to 13*6 crores of which 1*75 
crores represent receipts from companies, Chief ^^proceeds 
Commissioner’s Provinces and salaries of the servants lacometax 
of the Federal Government. Of the remaining sum of 
about 12 crores of rupees, 6 crores w’lll be distributed in the 
following proportion : Madras and U. P. 15%, Bombay and 
Bengal 20%, Behar 10%, the Punjab 8%, C. P. 5%, Assam, 
Sind and Orissa 2% each and the N. W. F. P. 1%. The follow- 
ing table will show* the amount of assistance received by each 
Province immediately : — 


ProMiice 

Saving on 
account of 
debt- 

cancellation 
(in lakhs 
of rupees) 

Further re\ enue 
from Jute 
Export 
duty 
(in laklis 
of rupees) 

Cash grant 
from the 
Centre 
(m lakh'- 
of rupees) 

Bengal 

83 

42 

X 

Behar 

22 

2*5 

, X 

C. P. * 

15 

1 X 

, X 

Assam ' 

15’5 

; 2*25 j 

i 30 

N. W. F. P. 

Orissa ^ 

12 

1 X 

100 

(after 5 > ears 
to he reconsidered 


9*5 

0*25 

40 

Smd 1 

X 

! X 

105 

U. P. 1 

1 


1 ^ 

25 

1 (for 5 years) 


New sources 
of income 
of certain 
provinces 


The subvention to Smd is granted for ten years after which 
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it will gradually diminish, till it disappears with the extinction 
of the Siikkar Barrage debt in about 46 years. 
thepin/ab° No relief is given to the Punjab , Madras and 
Bombay. Under the new Constitution Behar has an 
increase of revenue on the following heads : 

On account of separation of Orissa 8 lakhs . 

Share of Jute Export duty 12^ lakhs 

On account of cancellation of debt to Central Govt. 11^ lakhs 

Total 32 lakhs annually 
It IS quite palpable that this paltry increase in Provincial 
revenue is grossly insufficient for increasing expenditure on 
education, sanitation, agriculture and industries. The Consti- 
tution has empowered the Provinces to supplement the grants 
from Federal taxation by revenues from taxes raised by them 
on land as land revenue ; taxes on land and buildings, hearths 
and windows ; taxes on agricultural income and duties in 
respect of succession to agricultural land ; duties of excise on 
p . . ^ goods manufactured or produced in the Province 
sourcMof and counter-veiling duties on certain kinds of goods 
revenue produccd 01 * manufactured elsewhere in India, taxes 
on mineral rights subject to any Federal restrictions imposed 
in respect of mineral development ; taxes on professions, 
trades, callings and employments ; taxes on animals, boats, 
the sale of goods, advertisements, on luxuries including enter- 
tainments, amusements, betting and gambling ; cesses on the 
entry of goods into a local area ; dues on passengers and goods 
carried on inland waterw^^ays ; tolls ; stamp duties m respect of 
documents not included in the Federal List. 

The Mont-Ford Constitution allow’ed the Provinces to borrow 
indeed, but it was difficult for them to exercise this right 
Borrowing ^^d^r the couditions and limitations laid down in 
gow«^f*the the Constitution, or the Devolution Eules framed 
rovinces thereunder. Under the new’ Constitution the Provin- 
cial Executive can borrow’ inside India ; but the consent of 
the Federal Government is necessary for raising any loan 
outside India. The Provincial Legislature may by Act pres- 
cribe the limits of such borrowing, and lay dow’n the nature 
of the guarantees that can be offered for such loans. The 
Madras Government borrowed three crores of rupees for 
financing various useful schemes of social service. 

Section 130 of the Act says that the expression “Eevenues 
Power of Province” mclude.s all revenues and public 

Ove^o'Sfi^’nd raised or received by a Province. This means 

fot'ahe* borrowed money too is to be treated as Eevenues 

of the Province- Section 150 provides that: (1) No 
® burden shall be imposed on the revenues of the 
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Federation or the Provinces except for the purposes 
of India or some part of India. (2) Subject as aforesaid, the 
Federation or a Province may make grants for any purpose, 
not-withstanding that the purpose is not one with respect to 
which the Federal or the Provincial Legislature, as the case 
may be, may make laws. “When all the income,” observes 
Prof. K. T. Shah, “whether in the nature of capital receipts 
or revenue proper, are pledged, as it were, for ‘the purposes 
of India’, — even if the particular purpose in any given case is 
not one on which the Legislative authority for the entity is 
entitled to make laws, and, therefore, with respect to which 
the ordinary Constitutional Executive have no authority to act 
— these extra-legal purposes can be financed out of ‘the revenues of 
India’ by the Supreme Executive officers — ^Federal or Provincial.” 

The budget estimates of 1939-40 of the different Provinces given 
below may be compared to the figures for ipcome and expenditure 
of 1931-32 given before with a view to judge how far the financial 
position of Provinces has improved under the new Constitution. 


Province. 

Revenue in 
lakhs of 
rupees. 

i 

1 i 

Expenditure m . Balance ( + ) 
lakhs of 1 or Deficit 

rupees. ( — ) 

Madras 

16.23 

1 

16,40 

-17 

Bengal 

13,78 

14,65 

-87 

TJ. P. 

13,28 

13,69 

-46 

1 

Bombay j 

! 12,55 i 

12,83 

-28 

Punjab 

11,67 

11,96 

-29 

Behar ' 

5,88 

[ 

5,37 

+ 1 

C, P. & Berar 

4,85 

4,83 1 

1 1 

-t- 2 

Sind 

3,83 

3,76 1 

+ 7 

Assam 

2,84 

3,01 

-17 

X. W. P. P. 

' 1.93 

j 1,86 

+ 7 

Orissa 

! 1,84 

1 2,02 

-18 

1 


This shows that most of the Provinces are running on 
deficit, and yet they are not being able to spend a reasonably 
sufficient sum on education, sanitation and the improvement 
and expansion of agriculture and industries. 

Most of the Provincial Governments have sacrificed a portion 
of their Excise revenue, and the Congress Provinces are 
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pledged to a programme of thorough-going prohibition. In 
the year ending 1937, revenue from Excise amounted to 395 lakhs 
in Madras, 325 lakhs in Bombay, 136 lakhs in Bengal, 152 lakhs 
m the XJ. P, 136 lakhs in Behar, 254 lakhs in the C. P. and 
103 lakhs in the Punjab. The Bengal Government has sacrificed 
only 30 thousand rupees and her Prime Minister stated on the 
2nd December, 1939, his unwillingness to sacrifice any more of 
excise revenue at present. Even without the sacrifice of this 
Problem of financial position of Provinces is a deplor- 

revenue able one. If the Provinces carry out the policy of total 
from Excise (jo uot find out other sources of 

income it would be impossible for them to undertake any 
nation-building programme. The sources of revenue allocated 
to the Provinces are mostly inelastic in character. Land 
revenue accounts for about half of the total revenues of the 
Provinces. There is no scope for increasing the amount of 
land revenue in any Province. But Agricultural Income-tax 
may be levied on Zamindars, who had so long been 
biprovfng exempt from the payment of Income-tax. The 
feveiuei®^ Behar Government has imposed this tax on incomes 
from land worth 5000 rupees or more a year and 
expects that it will bring about forty lakhs of rupees to the 
Treasury. Such a tax has the advantage of discouraging un- 
economic investments in land of savings accumulated in 
service, trade and industry with a view to escape from Income- 
tax. The sources of Provincial revenues next in importance 
to land revenue and excise are stamps and receipts from 
forests. With the expansion of trade and industry income 
from Stamps may increase. Forests may yield additional 
revenue after a long term of years if an enlightened policy of 
forest-development is pursued. 8uch a development would be of 
immense help to agriculture and industries in the long run. 
The Provinces may get a larger share of Income-tax revenue 
if the Central finance shows much improvement in other 
directions. If the Central Government establishes monopolies 
in Tobacco and Matches, it may derive much income without 
impairing efficiency in these industries. The Constitution of 
1935 allows the Provinces to impose taxes on land and buil- 
dings, hearths and windows, and on professions. But to 
impose such ta.xes would be injurious to the general welfare 
of the country. Taxes on advertisements, luxuries, and enter- 
tainments have been impo.sed on some Provinces but the yield 
from these taxes can not he a large one. Dr. Piplani suggests 
that the Provincial Governments should turn their attention 
to non-tax revenues. He adds : “All kinds of agricultural and 
mdiistrial property and mineral resources will have to be 
administered under suitable commercial policies with the 



PROVINCIAL FINANCE 


569 


utmost economy. The commercial enterprises of monopoly 
character, or to use their common name, public utilities such 
as electricity, mines, forests, cement works etc., have to be 
socialised, if not already owned by the Grovernments, and 
transformed into important sources of revenues”. This, how- 
ever, is a highly controversial matter , and it would not be 
easy for any Provincial Government to socialise these indus- 
tries in the teeth of opposition of vested interests. The 
ultimate source of increased revenue must be the improved 
economic condition of the masses'; and every attempt should 
be made to develop the resources of the country in such a 
way as to give suitable employment to all able-bodied 
persons. In the attempts to solve the problems of Provincial 
finance, however, we should always bear in mind the need of 
safeguarding the solvency of the Central Government. The 
Central Government will have to perform important functions 
connected with the economic development and the social 
welfare of the country. Dr. P. J. Thomas m his recently 
published work, of Federal Finance, utters a note 

of warning against an undue reaction from the former policy 
of financial centralization. In his view, we have grumbled too 
long and too much about the present burden of taxation 
being too heavy for India, We would do well to be more 
enterprising both as regards our taxing policy and our borrow- 
ing policy. Dr. Thomas pleads for the proper co-ordination of’ 
the new financial policy with a new economic policy — both being 
based on a sound and well-devised system of national planning. 

XIV. Possibility of automatic development of the 
Provincial Constitution 

The Constitution of the Indian Provinces as 'well as of the 
proposed Federation under the Government of India Act of 
1935 is rigid in character, in as much as Indians cannot 
change materially the system of Government. It is the British 
Parliament which has made the Constitution and it 
alone can repeal, amend or modify it. But Section sosof” 

308 of the Act allows the Federal and the Provincial 
Legislatm-e the power to move resolutions asking for changes in 
respect of following matters only : (a) the size and composition of 
the chambers of the Federal Legislature and the choice and 
qualifications of members, but not so as to vary the relative 
proportion between the Council and Assembly or between the 
British India and State seats ; (b) the number of chambers 
in the Provincial Legislature, their size or membership ; ic) 
any amendment as to the quali fication of voters. But changes 
even m these comparatively minor matters can be effected 
only after an elaborate procedure. No change can be proposed 
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as a rule earlier than ten years after the establishment of 
Provincial Autonomy. The Council of Ministers must agree 
to such changes and move the motion. If the motion is 
passed, an address is also to be passed requesting the Governor 
or the Governor-General as the case may be, to communicate 
such resolution to the Secretary of State. The Secretary of 
State will make a statement in Parliament within six months 
of the receipt of this communication describing the action he 
proposes to take on the said resolution. The Governor-General 
or Governor has to send with the addre.ss a statement of his 
opinion on the proposed amendment, its effect on any mino- 
rity, the views of that minority, and whether it is supported 
by the majority of the representatives of that minority in the 
Legislature. Then the desired change may be brought about 
by an Order in Council. It has been suggested by some 
'Writers that the system of communal representation, based on 
Communal Award may be rectified in this way But it is 
difficult to conceive of such a sudden change of heart in the 
privileged minority communities that they will willingly agree 
to sacrifice the privileges they have won by the Communal Award. 

Apart from Section 308 of the Act, the Constitution may be 
developed by the growth of Conventions. It has already been 
Conventions Goveruois refrained from 

. e.xercising their rights of using ‘Discretion’ and 

‘Individual judgment’ in many cases in the Congress 
Provinces. It cannot be said, however, that the Governors 
gave up those powers altogether. Again, the growth of Conven- 
tions may change and actually has changed the relation bet- 
ween Ministers and the Civil Service. Sections 240 and 241 
are intended to place the members of the Indian Civil Service 
virtually beyond the control of the Ministers, but the Minis- 
ters have been able to control them effectively. The Provin- 
cial Legislature can pass resolutions abolishing posts of the 
rank and pay of All-India Services for reasons of economy ; 
and the Governor may be advised by the Ministry to take 
steps to give effect to such resolutions. No Dominion Consti- 
tution does provide that Ministers are responsible for the 
government of the country, or that the representative of the 
Crown must accept the ‘aid and advice’ of his Ministers ; yet 
the.se have become the time-honoured customs of the Dominion 
Constitutions. May we not hope for the growth of similar 
Conventions ^ But the scope for the growth of Conventions 
in a rigid Constitution like that of India is rather limited. 


XV. Work of popular Ministers in the Provinces 

The inauguration of Provincial Autonomy on the 1st April, 
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1937 and especially the acceptance of Ministry by the Congress 
in the majority of the Provinces, ushered in a new 
era of feverish activity in the sphere of nation- 
building departments. People have come to realise 
that the Government is not something outside them, seeking 
to control individual liberty, but an agent of social welfare. 
No other system of government in British India had ever been 
able to evoke that degree of popular support and enthusiasm 
as was done by the recent Government, especially in the 
Congress Provinces. The Ministers, w'ho had been considered 
parts of the bureaucratic machine under Dyarchy, came to be 
regarded as the true representatives of the people. 

The first problem that faced the Ministers was that of finance. 
With the extremely limited resources at their disposal and 
with the pledge to sacrifice the Excise Eevenue, 
they found themselves handicapped in all their efforts 
to ameliorate the condition of the people. They had 
to find out new sources of revenue. The most important 
source of additional revenue is the Agricultural Income Tax, 
which has been imposed in Behar and Assam only The Madras 
Legislature passed the Sales Turnover Tax Bill, by which per 
cent on all turnover exceeding Es.10,000 per annum is imposed. 
Dealers whose turnover is less than Es.10,000 will pay Es, 5 
per month. Stocks and shares, securities, bullion, cotton* 
and handwoven cloth sold by persons dealing in them 
exclusively are exempted from liability to pay the tax The 
incidence of such a tax may be regressive in character. The 
Madras Government has also levied a special tax on the sale 
of tobacco. The U. P. Government has increased slightly the 
duty on stamps and proposed to levy an Employment Tax. 
The Bombay Legislature has passed the Bombay Sales Tax Act, 
1939, by which Government can levy a tax at a rate not 
exceeding per cent on the value of the sale of motor spirit 
and manufactured cloth. The Punjab, Bengal, Behar, Assam and 
Madras have also imposed taxes on retail sales of motor spirit. 
Amusement and betting taxes have been imposed in most of 
the Provinces. The Bengal Government has levied an ungraduated 
tax of Es.30 on all persons paying Income-taxes. 

The Ministers in all the Provinces have tried to improve 
the condition of tenants by passing a series of landlaws. The 
Bengal Tenancy (Amendment) Act, 1938, has made 
provision for abolition of landlord’s transfer fees ^nantr 
and the right to pre-emption, giving under-raiyats 
the right to surrender their holdings, imposing fine for the 
exaction of Abwabs, giving occupancy under-raiyats the same 
rights of transfer as occupancy raiyats, and reducing the rate of 
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interest on arrears of rent from 121^ per cent to per cent. 
Tke Behar Government has taken elaborate steps to reduce 
the enhancement of rent made since 1911 ; to restore to former 
tenants certain lands sold for arrears of rent during a period 
of an unprecedented fall in prices ; to abolish the system of 
summary procedure for recovery of rent by landlords, to define 
the rights of tenants in trees and and to give them the right of 
transferring their holding or a portion of their holding freely 
without restriction. The Bombay Government has provided 
for the relief to tenants in bad years and for freeing them from 
the burden of unregulated cesses and demands of all descriptions 
The United Provinces Bent and Kevenue (Kelief) Act, 1938, 
gives relief to the tenants m rent and revenue in cases of 
agricultural calamities. Some Provinces, like Behar, Orissa, 
Madras and the United Provinces have made provisions for 
regulating and controlling the business of money-lending. The 
Behar Money Lender’s Act provides for the registration of 
money-lenders. The registration is compulsory in as much as 
it provides that no suit for the recovery of a loan will be 
maintainable e.xcept by a registered money-lender. It is made 
obligatory on every registered money-lender to keep proper 
accounts, to give the debtor a copy of the recorded account 
within seven days of advancing the loan, to give a receipt for 
^every sum paid by the debtor, and also to furnish a statement of 
account to the debtor at least once every year. The rate of 
interest has been limited to 9 per cent in case of secured and 
12 per cent in case of unsecured debt. 

The various Provincial Governments have passed laws to 
make the constitution of local bodies more democratic. In 
Behar, provision has been made for the reservation 
of seats for the Muslim community through joint 
electorate in Municipalities, and for the co-option 
of members up to a maximum limit of one-eighth of the total 
iium^r of seats. The Bombay Government lias abolished 
nominations, and introduced adult franchise in the Bombay 
Corporation, and other Municipal Boards. The C P. 
Municipalities ^Amendment) Bill of 1939 provides for the 
election of the President of a Municipal Committee by the 
general body of voters, for the removal of the President on 
a no-confidence motion carried by a bare majority and for 
the increase of terms of oliice of members from three to five 
years. The Punjab Government has introduced a bill to 
consolidate and extend the law relating to Panchayats m the 
Punjab. The Bombay Village Panchayats Act provides for 
the compulsory e.stablishmeiit of Panchayats for every local area 
having a population of 2000 or more, for abolition of the system 
of nominations and ex~uffi.cio members ; for establishment of 
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village benches for every Panchayat and for appeals to 'District 
Courts and District Magistrates m cases decided by village 
benches The Bengal Legislature has passed the Calcutta 
Corporation Act by which separate electorates have been 
established for Muhammedans and seats far greater in number 
than what is warranted by the strength of the Miihaininedan 
population in Calcutta have been provided for them. 

The Ministers inmost of the Provinces have tried their 
best to help industries. Many Provinces have taken 
steps to improve the marketing of agricultural commo- 
dities. The All-India Congress Working Committee na^oL 
passed a resolution on the 25th July, 1938, on the s^hemef 
development of industries in the Provinces ‘authorizing 
the Congress President to convene a conference of Ministers of 
Industry at an early date and call for a report of the existing 
industries operating in different Provinces and the need and 
possibilities of new ones as preliminary to the appointment of the 
Expert Committee to explore possibilities of an All-India industrial 
plan’. The Expert Committee with many sub-committees have 
been appointed and have begun their work. Bihar has taken the 
lead in spreading literacy among the adult illiterates by mobi- 
lising the services of primary school teachers, college students 
and the country gentry. Her example has been followed in 
the United Provinces, Bombay, Assam and some other Provinces., 
It IS a remarkable thing that the Provincial Governments have not 
been put to any considerable expenses for carrying on this highly 
laudable work. The middle class people have set before them- 
selves the task of educating our masters, the electorate. The Congress 
devised the Wardha Scheme of basic education of children.'^ 

The nationalist opinion in India had been demanding for a long 
time reforms like the separation of the Executive from the 
Judiciary, reduction of expenditure on police, giving up of the 
use of Criminal Law Amendment Act. But when the ])oliticians 
shouldered responsibility, they realised that under present 
circumstances it is not possible to carry out such reforms. 

'■ Zakir Husain Wai’dha Education Coiuunttee Report proposes to impart 
education to children between 7 and 14 yeans of age who are expected to pay 
for their education by their ow'n Inbour. The time table of the Basic Education 
Schools will be as follow s • 

The basic craft B hrs. and 20 minutes 

Music, drawing and arithmetic 40 mmutes 
The mother-tongue 40 minutes 

Social studies and general science 30 mmutes 
Physical training and recess 20 mmutes 

Total ... 5| hours 
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THE EXISTING CENTRAL GOVERNMENT OF INDIA 

1. The present position of the Central Government 

Part II of the Government of India Act of 1935 provides for 
the establishment of the Federation. Part XIII of the Act 
makes provision for the Central Government in India in the 
period elapsing between the commencement of Provincial 
Autonomy, as provided by Part III of the Act, and the establish- 
ment of the Federation. The Viceroy declared on October 17, 
1939, that the Federation will not he inaugurated now and 
that at the end of the war “His Majesty’s Government will be 
very willing to enter into consultation with representatives of 
the several communities, parties and interests in India, and 
with the Indian Princes, with a view to securing their aid and 
co-operation in the framing of such modifications as may seem 
desirable.” The Executive and Legislative machinery m the 
Centre, therefore, remains much the same as that under the 
Government of India Act, 1919. But the relations of the 
Centre with the autonomous Provinces are determined by the 
jurisdiction listed m Schedule Seven, giving the Federal, 

'Provincial and Concurrent legislative lists. Thus, the legisla- 
tive and fiscal relations between the Provinces and the Centre 
are clearly demarcated. The Political Department had been 
under the jurisdiction of the Executive Council of the Governor- 
General up to the 31st March, 1937 ; but from the 1st April, 
1937, it has been put under the exclusive charge of the Viceroy 
as representative of functions of the Crown in its relations with 
the Indian States. Sub-section 4 of Section 313 of the Govern- 
ment of India Act, 1935 lays down : “Any requirement in 
this Act that the Governor-General shall exercise his individual 
judgment with respect to any matter shall not come into 
force until the establishment of the Federation, but, notwith- 
standing that Part II of this Act has not come into oi^eration, 
the following provisions of this Act, that is to say — (a) the 
provisions requiring the prior sanction of the Governor-General 
for certain legislative proposals ; (b) the provisions relating to 
broadcasting : (c) the provisions relating to directions to, and 
principles to be observed by, the Federal Railway Authority ; 
and (di the provisions relating to Civil Services to be recruited 
by the Secretary of State, shall have effect in relation to defence, 
ecclesiastical affairs, external affairs and the tribal areas as 
they have effect in relation to matters or functions with respect 
to, or in the exercise of, wLich the Governor-General is by the 
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provisions of this Act for the time being in force required to 
act in his discretion and any reference in any of the provisions 
of this Act for the time being to the Special Eesponsibilities 
of the Governor-General shall be construed as a reference to 
the Special Eesponsibilities which he will have when Part II 
of this Act comes into operation.” Though the Federation has 
not been established yet the Federal Public Service Commission 
and the Federal Court have been established and the Federal 
Bail way Authority may be set up according to the provisions of 
Section 318 of the Constitution Act of 1936. 

II. Functions of the Government in India 

So far as functions of Government are concerned, India 
approaches the ideal of a Collectivistic State. The people of 
India had depended a good deal on Government in the 
past and had held it responsible even for drought Qo^vSi^ment 
and premature death. The old tradition of paternal 
government has been taken up by the British Government in 
India. “The functions of the Government m India are perhaps 
the most extensive of any great administration in the world. 
It claims a share in the produce of the land and in the Punjab 
and Bombay it has restricted the alienation of land from agri- 
culturists to non-agriculturists. It undertakes the management 
of landed estates where the proprietor is disqualified. In times 
of famine it undertakes relief work and other relief measures on 
a great scale. It manages a vast forest property and is the 
principal manufacturer of salt and opium. It owns the bulk of 
the railways of the country, and directly manages a considerable 
portion of them ; it has constructed and maintains most of the 
important irrigation works ; it owns and manages the post and 

telegraph systems It lends money to municipalities, rural 

boards, and agriculturists and occasionally to owners of historic 
estates. It controls the sale of liquor and intoxicating drugs and 
has direct responsibilities in respect to police, education, medical 
and sanitary operations and ordinary public works of the most 
intimate character.” 


III. The Central Executive 

The Central Executive Government in India is vested in the 
Governor-General in Council. The Governor-General 
as well as the members of his Council are appointed covemor- 
by His Majesty. They are wholly responsible to the counSi “ 
Parliament and not to the Indian Legislature. No 
vote of the Indian Legislature can bring about a change in the 
composition of the Central Executive. In constitutional theory, 
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therefore, the Government of India is a subordinate official 
government under His Majesty’s Government. 

Besides the Governor-General, there are seven members m 
Governor-General’s Executive Council. (1) The Army Member 
or the Commander-in-Ghief. (2) The Home Member, who is 
m charge of the All-India Civil Services, and of such subjects 
as police, prisons and judicial matters so far as these 
theExecu°_ subjects are the concern of the Central Government, 
tive Council Member is the head of the Legislative 

Department, and is responsible for the drafting of Government 
Bills. (4) Finance Member. (5) The Commerce Member not only 
controls commerce but also is in charge of the Railway Depart- 
ment. (6) Member in charge of Education, Health and Lands. 
(7) Member in charge of Industries and Labour. The Governor- 
General himself is in charge of the Foreign and Political 
Departments. The office of the Law Member has been invariably 
filled by some eminent Indian Lawyer, and that of the Finance 
Member by a member of the British Treasury. Three of the 
members of the Executive Council must be persons who 
have been for at least ten years m the service of the Crown in 
India. A convention has grown to the effect that three out 
of the seven members are chosen from among qualified Indians, 
and one of these three is usually a Muhammedan gentleman. 

• The Governor-General appoints a member of the Executive 
Council as Vice-President, and the Council meets at such 
places as he fixes. He has got the right to make rules and 
orders for the more convenient transaction of business in his 
Executive Council. The Governor-General is ordinarily bound 
by the opinion and decision of the majority of the members 
present in his Council. But if he thinks that the safety, 
tranquillity or interests of British India is concerned, he can 
override his Council. 

There are only two .slight points of similarity between the 
Cabinet and the Executive Council of Governor-General. First, 
^ . like the Cabinet, the Executive Council consists of 

Ex^tive heads of the most important departments who 

take counsel together and determine the general 
Brimh* policy. Secondly, like the members of the English 
Cabinet, the members of the Executive Council sit 
in the Legislature and lead and guide it. The position of 
the Finance Member is somewhat analogous to that of the 
British Chancellor of the Exchequer. 

But the Governor-Generar.s Executive Council lacks the well- 
know'n cliaracteristics of the Cabinet System. It has neither 
the homogeneity and solidarity nor the collective responsibility 
of the Cabinet. The members of the British Cabinet are 
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responsible to Parliament, They must resign as soon as they 
lose the confidence of the House of Commons. But neither 
the Legislative Assembly, nor the Council of State has any 
power to remove any member of the Executive Council from 
his office. Then again, the members of the British Cabinet 
ordinarily belong to one political party, while the members 
of the Executive Council belong to different parties or to no 
party at all. “In the case of the Governor-General’s Executive 
Council,” says Sir T. B. Sapru, “the Governor-General may be 
a Conservative, one member may hold advanced views on 
internal politics, while another may hold views of just the 
opposite character. Besides, it may very well happen that the 
Governor-General has to deal with members in the selection 
and appointment of whom he has no hand. Theoretically, it 
is true that the resposibility of the Governor-General’s Exe- 
cutive Council is collective and it must act as a united whole 
in relation to the outside world. But in point of fact it may 
very frequently happen that the decision of the Governor- 
General in Council represents the views of only a section of it ” 

A member of the Executive Council may differ with the 
decision of the majority of his colleagues on an important 
issue and may resign his office. But unlike the control of 
Cabinet member he has no electorate to go. His 
resignation cannot alter the composition of the , 

Executive Council. Then again, the English Cabinet is unham- 
pered by any outside control, but the policy of the Executive 
Council may be dictated by the Secretary of State for India. 

IV. Powers and Functions of the Governor-General 

The Governor-General of India holds “the most responsible, 
as it is the most picturesque and distinguished office in the 
over-seas service of the British Crown.” The Governor-General 
in the self-governing Dominions performs only some social and 
benevolent functions, but the Governor-General of India takes a 
direct share in the government of the country. He is respon- 
sible to the Secretary of State for the good government, safety 
and tranquillity of British India. He is bound to 
obey all such orders as he may receive from the oftbe°°^ 
Secretary of State. The Governor-General is not 
subject (1) to the original jurisdiction of any High 
Court by reason of anything counselled, ordered or done by 
him in his public capacity only, (2) to the original criminal 
jurisdiction of any High Court in respect of any offence not 
being treason or felony, (3) to the liability of being arrested 
or imprisoned in any suit or proceeding in any High Court 
acting in the exercise of its original jurisdiction. 
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The Governor-General enjoys some powers as the represen- 
tative of the Crown in India. The most important of these 
powers IS the exercise of the Eoyal Prerogative to 
Sviferoy grant pardons to offenders convicted by Courts of 
Justice. These powers are conferred by the Boyal 
Warrant appointing the Governor-General. According to Section 
3 of the Government of India Act, 1935 the Governor-General 
and His Majesty’s Eepresentative for the exercise of the 
functions of the Crown in its relation with Indian States may 
be two different persons At present both of these offices are 
held by one and the same person. 

Most of his other powers are statutory in character. These 
powers may be classified under three heads — administrative, 
financial and legislative. His most important ad- 
G^ernor-*'^ luinistrative powers are ; (1) To appoint the Vice- 
Gcnerai President of his Council, Council Secretaries, and 
the President of the Council of State. If in any matter 
he thinks that the safety, tranquillity and interests of 
British India, or any part thereof, are essentially affected, he 
may override the decision of his Council. (2) “The rules for 
the transaction of Council business, the allocation of portfolios 
among its members, and the limitation of their scope, are 
entirely subject to his final decision”. (3) He has the power 
, to summon meetings of the Legislature, prorogue the sessions 
and to dissolve either chamber of the Legislature, or to extend 
its ordinary term and after such dissolution to call for a 
general election. 

Section 6 7- A (2) prescribes the power of the Governor- 
General with regard to financial matters. According to it, no 
proposal for the appropriation of any revenue or 
moneys for any purpose shall be made except on 
the recommendation of the Governor-General. He 
can with the assent of the Council restore grants refused by 
the Assembly and on his sole initiative authorise such expen- 
diture as he thinks to be necessary for the safety or tranquillity 
of British India or any part thereof. 

The principal powers of the Governor-General with regard to 
legislation are the following : (1) His prewous sanction is 
necessary for the introduction, at any meeting of 
poweM**”*** ffie Indian Legislature, of any measure affecting 
la) the public debt or revenues of India or imposing 
any charge on the revenues of India ; or (b) the religion or 
religious rites and usages of any class of British subjects in 
India ; or (c) the discipline or maintenance of any part of 
His Majesty’s MiHtaiy\ Naval or Air Forces , or (d) the rela- 
tions of Government wdth foreign Princes or States ; (2) any 
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measure, regulating any Provincial subject, or any part of 
a Provincial subject, which has not been declared by rules 
under this Act to be subject to legislation by the Indian 
Legislature, or (3) repealing or amending any Act of a Local 
Legislature , or (4) repealing or amending any Act or Ordinance 
made by the Governor-General 

The Governor- General can insist on* the passing of legis- 
lation rejected by either or both Chambers by certifying that 
such passage is “essential for the safety, tranquillity 
or interests of British India or any part thereof'’ cemlylng 
(Section 67-B). It should be noticed here that the 
inclusion of the word “interests” makes the powder of the 
Governor-General very wide. The Governor-General certified 
under this Section the Princes’ Protection Bill of 19‘22 and 
the Finance Bill raising the salt duty in 1923. If Section 67-B 
gives him the positive power of law-making, Sections 68 
and 81 empowers him to exercise a negative control on the 
Indian Legislature. He may withhold his assent 
to any Bill, Central or Provincial or reserve such 
Bill for His Majesty’s pleasure. Under Section 72 he has 
powers in an emergency, without consulting Legislature, 
to legislate by Ordinance having effect for not more than 
six months. 


V. The Indian Legislature 

Technically speaking, the Indian Legislature consists of 
the Governor- General and two Chambers, namely, the Council 
of State and the Legislative Assembly. But ordinarily, 
the term Indian Legislature signifies the two chambers 
only. The Legislative Assembly now consists of Asfem“biy^ 
143 members, of wFom 102 are elected (including one 
member to represent Berar, who though technically nominated, 
is appointed on the result of election held in Berar) Of the 
41 nominated members 22 are official members and 19 are 
nominated non-officials.’^ The official members include most of the 
members of the Governor- General’s Council, important members 
of the Government of India s Secretariat and the nominated 
representatives of the dffierent Provincial Governments. The 
nominated non-officials include the representatives of the 
Depressed classes, of the Indian Christians, of the Anglo-Indian 
community, of labour interests, etc. 48 out of the 102 seats 
filled by election are “non-Muhammadan” general constituencies, 
whether rural or urban. 30 seats are reserved for the 

Of the non-official elected meinber.s Bengal sends 17, Madras, Bombay and 
the United Provinces 16 each, the Punjab 12, B & 0. 12, C. P. & Berar 6, 
Assam 4, Delhi 1, Ajmer-Merwar 1, the N. W. F. P. 1. 
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Muliaimmadans, 2 for the Sikhs, 9 for the Europeans, 7 for the 
Landholders and 4 for Indian Commerce, 1 from Delhi and 1 
from Ajmer-Merwar are elected by non-communal constitu- 
encies. 

■ The term for which the members are generally elected is 
three years But the Governor-General can extend 
Termof pcriod 01 ’ dissolve the Assembly at any time 

he likes. The President of the Assembly is elected by 
its own members. 

The Council of State consists of 58 members of whom 32 
are elected and 26 nominated ; of the nominated members not 
more than 20 are to be official members. Franchise is 
extremely restricted for the Council of State. 
“Property qualifications have been pitched so high 
as to secure the representation of wealthy land-owners and 
merchants ; previous experience in a Central or Provincial 
Legislature, service in the chair of a Municipal Council, member- 
ship of a University Senate, and similar tests of personal standing 
and experience in affairs qualify for a vote.” The President for 
the Council of State is nominated by the Governor-General. 
Its life extends for five years, but it may be dissolved at any time 
by the Governor-General. 

The Indian Legislature has power to make laws for all 
• Jurisdiction com’ts, places, and things within British 

^ofYndUn**** India for all subjects of His Majesty and servants of 
Legislature Crown withiu other parts of India and for all 
Indian subjects of His Majesty without and beyond, as well as 
within British India. 


This wide power of the Indian Legislature is restricted by 
certain other provisions of the Act. The Indian Legislature 
can not, without being expressly authorised by an 
-^ct of Parliament, make any law repealing or effecting 
any Act of Parliament passed after 1860, or any 
LeS^ture Parliament enabling the Secretary of State 

to raise money in the United Kingdom for India ; 
“nor can it make any law affecting the authority of Parliament 
or any laws affecting the written Constitution of Great Britain 
whereon may depend in any degree the allegiance of any person 
to the Crown of the United Kingdom, or affecting the sovereignty 
or the dominion of the Crown over any part of British India. 
Nor has the Indian Legislature power, without the previous 
approval of the Secretary of State in Council, to make any law 
empowering any court other than a High Court to pass a sentence 
of death on any of His Majesty’s subjects born in Europe or 
abolishing any High Court,” 


The previous sanction of the Governor-General is required 
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for the introduction of any measure affecting (a) the public debt 
or revenues of India; (b) religion or religious rites 
or usages of any class of British subjects in India; sanction 
(c) the discipline or maintenance of any part of Governor- 
His Majesty’s Military, Naval or Air forces ; (d) the 
relations of the Government with foreign princes or states ; 
(e) any Provincial subject which has been declared by rules 
to be subject to legislation by the Indian Legislature ; (f) any 
Act of a Local Legislature ; (g) any Act or Ordinance made by 
the Governor- General. 

According to the Order in Council of the 18th December, 1936 
questions may be asked and resolutions may be moved affecting 
foreign relations, or relation with States in India, or 
relating to the affairs of such States, with the consent askTng° 
of the Governor- General in his discretion. Formerly, 
there was absolute restriction on questions and resolutions 
of such matters 

The Governor- General has power to certify, when either 
chamber of the Indian Legislature refuses leave to introduce, 
or fails to pass in a form recommended by him, 
any Bill, that the passage of the Bill is essential 
for the safety, tranquillity or interests of British India, plocfdure 
or any part thereof. It is to be noted here that the Bill 
so certified would be taken as an x\ct of the Indian Legislature 
though both the chambers were against its passing into law. 
The Governor-General can veto or withhold his assent from 
Bills passed by the Indian Legislature. He can promulgate 
Ordinances for the peace and good government of India for 
a period of not more than six months 

The Indian Legislature has a limited control over the finances 
of the Government of India. It has got no control over the 
non-votable items, which are authorised by the 
Governor-General in Council without being voted po^er’^^ 
in the Assembly or in the Council of State. The 
non-votable items are : — (1) Interest and sinking fund charges 
on loans ; (2) Expenditure of which the amount is prescribed 
by or under any law ; (3) Salaries and pensions payable to or to 
the dependents of (a) Persons appointed by or with the approval 
of His Majesty or by the Secretary of State in Council ; (b) 
Chief Commissioners and Judicial Commissioners : (c) Persons 
appointed before the 1st day of x^pril, 1924, by the Governor- 
General in Council or by a local Government to services or 
posts classified by rules under the Act as superior services or 
posts ; and (4) Sums payable to any person who is or has been 
in the Civil Service of the Crown in India under any order of 
the Secretary of State in Council, of the Governor- General m 
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Council or of a G-overnor, made npon an appeal made to him in 
pursuance of rules made under the Act, (5) Expenditure classified 
by the order of the Governor-General m Council as (a) 
ecclesiastical ; (b) political ; (c) defence or military expenditure. 
Though this last mentioned item is non-votable, yet it was 
usual for the Governor-General to give directions which enabled 
Army expenditure as a whole to be decreased by the Legislative 
Assembly, though no vote on it could be taken. By virtue of the 
Order in Council, dated the 18th December, 1936 and the 
message of the Governor-General on the 5th February, 1937 the 
following heads of expenditure have been declared to be open 
to discussion : (a) Interest and sinking fund charges on loans ; 
(b) Expenditure of which the amount is prescribed by or under 
any law ; (c) Salaries and pensions payable to or to dependents 
of persons appointed by or with the approval of His Majesty, 
and Chief Commissioners and Judicial Commissioners ; (d) 

Any grants for purposes connected with the administration of 
any areas in the Provinces which are for the time being Excluded 
Areas ; (e) Expenditure classified by order of the Governor- General- 
in-Council as ecclesiastical, external affairs, defence or relating 
to tribal areas ; (f) Expenditure of the Governor- General in 
discharging his functions with regard to matters with respect to 
which he is required by provisions of the Constitution Act of 
1935, to act in hi.s discretion ; (g) Any other expenditure declared 
by the provisions of the Government of India Act, 1935, for the 
time being in force to be charged on Eevenues of the Federation. 

As regards votable expenditure, proposals are usually made 
m the form of demands for grants. These demands are submitted 
to tlie Assembly alone, and not to the Council of State. 
The annual statement of estimated revenues and 
expenditure is presented to both the Chambers simulta- 
neously, and in both discussions of main principles is permitted. 
The Finance Bill, which is the annual statutory authority for 
most of the Central taxation, comes before both the Houses, 
which have equal power m dealing with it. 

The Assembly niay assent or refuse assent to any demand, 
or reduce its amount. If, how'ever, the Assembly declines to 
vote a demand or reduce its amount, the Governor- 
General m Council may restore it, provided he is 
satisfied that it is essential to the discharge of his 
responsibility. The Government of India then acts as though 
the demand had received the assent of the Legislative Assembly 
The Governor-General has frequently exercised this power of 
“restoration” of a rejected demand for a grant. The Governor- 
General has also the power to pass the Finance Bill by 
certification. 
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The Central Executive is not responsible to the Indian Legis- 
lature. But the Legislature exercises direct and indirect influence 
on the Executive. Thus the Simon Commission 
observe — “It (the influence) has been directly exer- 
cised in three ways . Firstly, through putting questions 
to Government and the moving of resolutions. 

Secondly, through the financial power which the Assembly 
possesses over votable items in the Budget. Thirdly, through 
the work of Standing Committees.” As regards indirect in- 
fluence the Commission remark ; “It is important to remember 
that the existence of a popularly elected legislature not only 
operates to amend Government measures after their introduction, 
but has much effect in deciding what measures should be 
introduced. Again, existence of a body of unofficial persons with 
powers of interpellation sets up in the administration itself a 
spirit of self-criticism and a desire to avoid occasion for 
censure.” 

The Legislative Assembly and the Council of State enjoy 
equal and co-ordinate powers, except in the fact that proposals 
for demand of grant are made only in the Assembly, 

The Council of State has been designed to be one of 
the most powerful second chambers of the "world. As between'^the 
it enjoys much power and at the same time is con- Houses 
stituted on different basis from that of the Assembly, conflicts^ 
between the two chambers may naturally arise. The Govern- 
ment of India Act and the rules made under it provide for 
three methods of settling differences between the two Houses. 
These are (1) joint committees, (2) joint conferences and (3) 
joint sittings. “The first is a means of forestalling differences 
and expediting the passage of a particular Bill. The adoption 
of this procedure requires a formal resolution in each chamber, 
and each nominates .an equal number of members. The second 
means is to be used when a difference of opinion has arisen. 
At a joint conference each chamber is represented by an equal 
number of members, but no decision is taken. The results 
of a conference are to be looked for in the subsequent procee- 
dings of either or both chambers. The^ case is different where 
the third means is adopted. Where the originating and the 
revising chambers have failed to reach agreement within six 
months of the passing of the Bill by the originating chamber, 
it rests with the Governor-General, in his discretion, to convene 
a joint sitting of both chambers, at which those present deli- 
berate and vote upon the Bill in the shape given to it by the 
originating House, and on the outstanding amendments. The 
decision there taken is deemed to be the decision of both cham- 
bers” — (Simon Commission Eeport). 



684 


POLITICAL SCIENCE AND GOVERNMENT 


VI. Control exercised by the Secretary of State 
for India 

The Constitution of 1919 vested the Secretary of State in 
Council with po-wers of superintendence, direction and control 
over all acts, operations and concerns which relate 
of the"* to the Government or revenues of India, and all grants 
Acto^f^ss*^ of salaries, gratuities and allowances, and all other 
payments and charges out of or from the revenues 
of India. As the exercise of these powers by the Secretary 
of State is inconsistent with the transfer of responsibility to 
the Provinces and the Centre, the Constitution Act of 1936 
omits all references to these powers. But the Transitional '' 
Provisions of this Act which are now m force lay down in Sec- 
tion 314 : “(1) The Governor-General in Council and the 

Governor-General, both as respects matters with respect to 
w’'hich he is required by or under this Act to act in his discre- 
tion and as respects other matters, shall be under the General 
Control of, and comply w'ith such particular directions, if any, 
as may from time to time be given by the Secretary of State. 
(*2) The Secretary of State shall not give any direction to the 
Governor-General in Council with respect to any grant or appro- 
priation of any part of the revenues of the Governor-General 
in Council except with the concurrence of his advisers. 

The Council of the Secretary of State, known as the India 
Council consisted of not less than eight and not more than twelve 
members, of whom at least one half was required to 
served or resided in India for at least ten years. 
Council but could be removed 

from office on an Address presented to the Crown by 
both Houses of Parliament. The Secretary of State could over- 
rule the Council except in certain matters for the decision of 
which a majority of the Council present and voting was required. 
These matters were : (1) grants or appropriations of any part 
of the revenues of India ; (2) the sale or disposal of real or 
personal estate and the raising of money thereon by mortgage or 
otherwise ; (3) the making of contracts, inclnding instruments 
of contract of Civil offices m India ; (4) the application to the 
Government of India and the Provincial Governments of authority 
to perform on behalf and m the name of the Secretary of State 
in Council any of the obligations of the last twu heads ; (5) the 
passing of any order alfecting the salaries of the Governor- 
General’s Council : and the making of rules regulating various 
matters connected wuth the Indian Police Services. The Council 
has been abolished on the 1st of April, 1987 as its powers were 
found “manifestly incompatible alike with Provincial Self- 
Government and with responsible Federal Government.” 
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In place of the Council a body of Advisers to the Secretary of 
State has been established. Their number will not be less than 
three and not more than six, and they will be appointed by him.* 
At least one half of the Advisers must have served for ^^visetsof 
ten years m India and they must be appointed within the'slcre^ 
two years of ceasing to work in India Their salary is 
at the rate of IiT350 with £600 a year extra for those of Indian 
domicile The Secretary of State is at liberty to consult them 
individually or collectively or to ignore them. He must, however, 
secure the consent of his Advisers in giving any direction to 
the Governor-General in Council with respect to any grant or 
appropriation of any part of the revenues of the Governor-General 
in Council. The Secretary of State is bound to secure their 
concurrence in all orders passed about the Services. The interests 
of the Services are thus adequately safeguarded. 

The salary of the Secretary of State and of his Advisers, 
as well as the expenses of his department including the salaries 
and remuneration of the staff thereof shall be paid 
out of moneys provided by Parliament But the Indian fi^n’gemUt 
Federation shall be charged such periodical and other Acto^f 1935 
sums as may represent the Secretary of State’s expenses 
for performing duties on behalf of the Federation. Thus what is 
given up by one hand, is taken away by another. The change, 
however, alters the position of India Government from the 
recipient of a grant-in-aid (of £150,000 for India ofdce) to 
an authority privileged to make a grant to the British Exchequer. 

In constitutional theory India would attain considerable 
freedom from the superintendence, direction and control of 
the Secretary of State, when the Federation will Extent of 
come into existence ; but in practice the power and 
influence of the Secretary of State would remain 
unaltered. Wherever the Governor or the Governor- under the “ 
General is authorised to act in his discretion, or 
individual judgment he will be under the direct control of the 
Secretary of State Important subjects like Defence, External 
Affairs, the Political Department, the Indian Civil Service, the 
Indian Police Service, the Federal Railway Authority and the 
Reserve Bank will be amenable to his control and direction 
exercised through the Governor-General. 

*Tlie Advisers to the Secretary of State at present are : (1) Mr. E. Raghavendra 
Rao, (2) Sir Horace "Williamson, (3) Sir Joseph Clay, 14) Sir Henry'Strakoseh, 
(5) Lt. Col. Sir H Suhrawardy, (6) Sir J. A. Woodhead, (7) Sir Allen Parsons, 
1,8) Dewan Bahadur S. E. Ranganathan, (9) Sir Conrtsnay Latimer. According 
to Section 278 of*the Act the Advisers are appointed for a term of five years ; 
but according to Transitional Provisions, such of the advisers named above 
shall cease to hold office on the establishment of the Federation as the 
Secretary of State may direct. 
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Vli. The High Commissioner for India 

The post of the High Coinmissioner for India was created 
under Section 29 (A) of the Act ,of 1919 by an Order in 
Council in 1920. The High Commissioner performs various 
agency functions on behalf of the G-overnment of India and 
the Provincial Governments which were formerly discharged 
by the India Office. He procures stores for Indian Govern- 
ments, furnishes trade information, promotes the welfare of 
Indian trade, and deals with the education of Indian students 
who go out to England for study. The Act of 1936 pro- 
vides that he shall be appointed and his salary and conditions 

of service prescribed by the Governor-General exercising his 
individual judgment. He holds office for five years and his 
salary wffiich is paid out of Indian revenues, has been fixed 
at t;‘3000 per year. He may be authorised to act not only 
for the Federation, when it is established*, but also for a 
Province, or a Federated State, or Burma. The High Commis- 
sioner.s of the Dominions are appointed by the Ministers of 

the respective Dominion and are as such free from any 

control of the British Government. But the High Commis- 
sioner for India is, in some respects, under the control of the 
Secretary of State because he is appointed by the Governor- 
General exercising his individual judgment. 



CHAPTER XXXIX 

THE PROPOSED FEDERATION 
I. Position of the Indian States at Present 

The Indian States are 562 in number, but 327 of them 
are mere estates, jagirs and other holdings, having m all 
eight lakhs of population only The remaining ‘235 
States are divided into tvsio categories, m the first Siaw^cterof 
of which there are 109 States, the rulers of which states'^’*” 
are members of the Chamber of Princes in their 
own right, and in the second are 126 States, the rulers of 
which are represented in the Chamber of Princes by twelve 
members of their order elected by themselves. The various 
States differ widely among themselves in size, population, 
income and form of government. Hyderabad (8‘2,698 Square 
miles), the biggest Indian State, is larger in area than the 
Province of Bengal (76,843 Square milesJ though its population 
is only fourteen million, as against Bengal’s fifty million. 
The income of the Nizam is nearly nine crore of rupees 
per year, though Bihar with more than double the population 
of Hyderabad has nearly half of her income. Other Indian 
States having more than one crore of annual income are 
Mysore (3 4 crore), Baroda (2*6), Travancore (2 44), Gwalior ** 
(2*41), Kashmir (2 2), Bhavanagar (1*5), Patiala (1*4), Jodhpur 
(14), Jaipur, Bikanir and Indore (each having 14 crore of 
rupees as annual income). States like Mysore, Baroda and 
Travancore can claim to have systems of administration m no 
way inferior to that of British India ; but there are other 
States w'here the government is mediaeval in structure and feudal 
in spirit. 

The Indian States surrendered to the East India Company 
the right of conducting foreign policy, declaring "war or 
making peace when they accepted the Subsidiary 
alliance. The States entered into direct relation withthe 
with the Crown in 1858, and in 1861 Canning 
issued BanacU of adoption to all tlie Indian States. The 
Viceroy, however, stated in 1860 that the Sanads did not 
“debar ’the Government of India from stepping in to set right 
such serious abuses in a Native Government as may threaten 
any part of the country with anarchy or disturbance, nor 
from assuming temporary charge of a Native State when 
there shall be sufficient reason to do so. This has long been 
the practice.” “The Crown of England stood forward the 
unquestioned ruler and paramount power m all India, 
declared Canning in a Darbar in 186‘3, “and w’as for the 
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first time brought face to face with its feudatories.” As 
feudal overlord the British Indian Government assumed the 
right to recognize succession, to approve of the appointment 
of Ministers of important States, as well as the right to 
remove or depose the Princes. In 1875, the Gaikwar of Baroda 
was tried on the charge of attempting to poison the British 
Eesident, and finally deposed on the charge of maladminis- 
tration. The Government have also intervened in recent years 
in the affairs of Alw^ar, Jhabua, Tonk, Kalat, Nabha, Indore 
and Mewad. By usage or convention, the Government of India 
have exercised the right of installing Princes on gaddis 
administering the State during the minority of the ruler, inter- 
fering in case of gross misrule and settling disputes between 
rulers and their jagirdars. 

Each state has the right to manage its own internal affairs, 
subject to the undefined right of the Crown’s Eepresentative 
Internal intervene. It can raise taxes, including import 

administra- and expoL’t diities. Eight States have their own mints 
for coining rupees and some others can only strike 
copper coins. Fifteen States have their owm postal departments. 
The British Resident or other Agent usually exercises a good 
deal of infiueiice in the administration of the State. The State 
usually delegates or cedes to British Cantonments, British 
Civil Stations, Railways running through the States, and the 
•Residency, jurisdiction over servants and dependents and over 
European .subjects and other Europeans. In other cases, the 
jurisdiction of the State is limited and the residuary jurisdiction 
is exercised by the Agent of the Crown. In a few^ States 
representative institutions have been set up but the characteristic 
feature of all of them is the personal rule of the Prince and 
his control over legislation and judicial administration. 

The States have a common organisation of their own, known 
as the C-hamber of Princes, created by Royal Proclamation on 
the Sth February, 19-21. The Chamber consists of 
Princes who are members in their own rights 
besides twelve other representing 127 rulers of other 
States. The Viceroy is the President of the Chamber. The 
I'hamber elects its own Chancellor, Pro-Chancellor and a 
Standing Committee of seven members. The function of the 
Chamber is deliberative and advisory. The Standing Committee 
advises the Viceroy on matter.^ referred to it by him, and 
proposes for his consideration “other questions affecting Indian 
States generally or which are of concern either to the States 
as a whole or to BritisJi India and the States m common.” 
The resolutions pabsed by the Chamber of Princes are not 
binding on the Princes. In FebiTiary, 1928 the Chamber, passed 
resolutions m-ging on the Princes the need of establishing a 
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definite code of law guaranteeing liberty of persons and safety 
of property administered by a judiciary independent of the 
executive, and the settlement, upon a reasonable basis, of 
the purely personal expenditure of a ruler as distinguished from 
the public charges of administration Only in some of the 
progressive States these much needed reforms have been 
carried out. 


II. Genesis of the Federal Scheme 

In February, 1924, Sir Malcolm Hailey foreshadovved a 
Federation of some sort m a speech before the Legislative 
Assembly, where he asked. “Is Dominion Self- 
government to be confined to British India only, committee's 
or IS it to be extended to the Indian States The 
Indian Princes were alarmed at the prospect of being 
drawn into a Federation with the Provinces in British India, 
whereby the Federal Government might impair the so-called 
internal sovereignty of the States and exercise some kind of 
control directly on their subjects. When the appointment of 
the Indian Statutory Commission was announced in November 
1927, the Princes demanded that any further change m the 
Constitution of British India should not be made without due 
regard being paid to their wrongs and without suggesting the^ 
means to secure joint consultation between the Indian States 
and British India m matters of common concern. The Secretary 
of State for India appointed the Indian States Committee with 
Sir Harcourt Butler as Chairman to report upon the relationship 
between the Paramount Pow’er and the Indian States and to 
enquire into the financial and economic relations between British 
India and the States. The Princes engaged Sir Leslie Scott 
as their counsel and the latter formulated the proposition that 
the relation between the Princes and the Crown is m 
the natm-e of contracts between sovereigns — the Prince and 
the Crown — not the Company or the Government of British 
India. In British India, the Congress took the lead m convening 
an All Parties’ Conference, to which the Nehru Committee 
presided over by Pandit Motilal Nehru reported in xAugust, 1928 
on the principles of which the future Constitution of India 
was to be based. The Committee stated that : “If the Indian 
States would he willing to join such a Federation, after realizing 
the full implications of the federal idea, we shall heartily 
welcome their decision and do all that lies in our pow'er to secure 
to them the full enjoyment of their rights and privileges.” 
But the Nehru Committee vigorously combated the idea that 
the relation of the Princes is of a personal nature wdth the 
Grown, and not with the British India Government. 
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The protests of the Nehru Committee did not produce any effect 
The Butler Committee presented to Parliament their report 
in April, 19*29, m which they laid down “that the 
Com^ttee Vicei'oy, not the Governor-General-m-Council should 
doctrine of future be the Agent of the Crow*n in its relations 
Para- with the Princes ; that important matters of dispute 

° ° between the States themselves, between the States 

and the Paramount Powder, and between the States and 
British India should be referred to an independent committee 
for advice : and that the treaties, engagements and Sanads 
have been made with the Crown and that the relationship 
between the Paramount Power and the Princes should not be 
transferred, without agreement of the latter, to a new government 
in British India responsible to an Indian Legislature.” Sir 
AVilliam Holdsworth, the distinguished jurist and a member of 
the Butler Committee wrote in the Laic Quarterly Beview 
(October, 19801, that Paramountcy is only a part of the 
prerogative of the Crown, and that Paramountcy of the Crown 
is not assignable to anybody as it is of a personal nature. 
The Paramount Power has been defined by the Butler Committee 
“as the Crown acting through the Secretary of State for India 
and the Governor-Greneral in Council who are responsible to 
the Parliament of Great Britain.” Thus the ultimate responsi- 
bility IS to the King and the House of Lords and the House of 
’Common's acting together, and not to the King in his personal 
capacity. “The British Parliament,” observes Mr. K, K. 
Bhattacliaryya, Header in Law at the University of Allahabad, 
“would be perfectly justified in handing over the whole content 
of Paramountcy to the Federal Ministry of India, unreservedly, 
w’ithont involving itself in any constitutional impropriety or 
illegality, making the Federal Ministry the final authority for 
Its exercise.” Such a legal opinion, however, has very little 
practical value in the present circumstances, because neither 
the Princes would agree to accept such a position nor has the 
Indian National Congress made any such demand. 

The Simon Commission looked forward to the ultimate 

establishment of the Federation, but they did not make any 
Need of an recomiuendation for the Federation of the 

Aif-India" British Indian Provinces with the Indian States 

^deration Government of India in their Despatch, dated 

September 20. 198U, issued on the eve of the first Bound 

Table Conference, stated : “A Federation of all-India i.s 

still a distant ideal and the form w*hich it will take cannot 
now l>e decided.” At the first Bound Table Conference, the 
nine ruling Prince.'^, who attended it, declared themselves in favour 
of an Indian Federation. Henceforth, it became rather an easy 
task to formulate a scheme of Federation, which took definite 
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shape in the White Paper issued in 1933. It is recognised by 
all shades of opinion that an all- India Federation must be 
established ; because it is not possible to ignore the obvious 
economic, and sociological affinities which exist between the 
people of British India and the subjects of the Indian States ; 
and that no artificial barrier can be effectively maintained 
between the two parts of India The Joint Committee describe 
the economic ties between the States and British India m 
the following words ■ “Any imposition of internal indirect 
taxation m British India involves, with few exceptions, the 
conclusion of agreements with a number of States for concurrent 
taxation within their frontiers, or m default of such agreement, 
the establishment of some system of internal Customs duties 
— an impossible alternative, even if it were not precluded by 
the terms of the Crown’s treaties with some States. Worse than 
this, India may be said even to lack a general Customs system 

uniformly applied throughout the sub-continent Moreover, 

a common company law for India, a common banking law, a 
common body of legislation on copy-right and trade-marks, a 
common system of communications, are alike impossible.” The 
only solution of such problems is the establishment of the 
Federation. But the Federal scheme, as envisaged by the 
Government of India Act, 1935, has met with vigorous opposition 
from all sections of Indian population. 


III. Character of the Proposed Federation 

The Government of India Act, 1935 provides that the Federa- 
tion will be brought into existence by a Proclamation by His 
Majesty. But no such Proclamation will be made 
unless (i) an Address m that behalf has been presented 
to him by each House of Parliament ; and fii) Rulers pe^lation 
of States representing not less than half the aggregate 
population of the States and entitled to not less than half the 
seats allotted to the States in the Federal Upper Chamber have 
signified their desire to enter the Federation. 

The British Indian Provinces are not given any choice in the 
matter of entering the Federation, whereas the Indian States 
may or may not enter it according to their sweet will. Grounds of 
The basis of the Federation will be in one case com- opposition 
pulsion and in another free will The method of Federal 
allotment of seats in the Federal Legislature is unfair 
to the Provinces. Of a maximmn number of 260 seats allocated 
to the Council of States, 104 seats have been given to the 
States. In the Federal Assembly the States are to have 125 
seats out of a total number of 375 seats. The population of 
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the Indian States is not more than one-fourth of the total 
population of India, but they are given two-fifths and one-third 
shares in the Upper and Lower Houses respectively of the 
federal Legislative. The Federal Legislature will be a hybrid 
production. In the case of the British Indian Provinces the 
seats will be filled up by election on a demociatic basis, but in the 
case of the States the representatives will be nominees of the 
Rulers. The principle of nomination by the Princes will in 
practice create a pow'erful Government bloc m both the Houses 
of the Federal Legislature. The Montague-Chelmsford Report 
condemned in strong terms the existence of such a nominated 
Government hhc m the Morley-Minto Constitution. It is appre- 
hended by the Nationalists that such a bloc would be m a 
position to prevent all progressive measures. In the matter of 
Federal finance too, some injustice is going to be perpetrated on 
the Provinces. The States wall be exempted from the payment 
of Inc.ome-tax, and also possibly the Corporation Tax. ■ Suc- 
cession Duty, Salt Tax, Taxes on the capital value of the 
assets, and Terminal Taxes. It is difficult to resist the tempta- 
tion of quoting in exfenfto the brilliant summing up of the 
defects of the Federation from Prof. A. B. Keith’s ‘Constitutional 
History of India.' Prof. Keith observes : “For the federal scheme 
it is difficult to feel any satisfaction. The units of which it is 
composed are too disparate to be joined suitably together, and 
*it is too obvious that on the British side the scheme is favoured 
in order to provide an element of pure conservatism in order to 
combat any dangerous elements of democracy contributed by 
British India. On the side of the rulers it is patent that their 
essential preoccupation is with the effort to secure immunity 
from pressure in regard to the improvement of the internal 

administration of their states It is difficult to deny the 

justice of the contention in India that federation was largely 
evoked by the desire to evade the issue of extending respon- 
sible Government to the Central Government of British India. 
Moreover, the withholding of defence and external affairs from 
federal control, inevitable as the course is, renders the alleged 
concession of responsibility all but meaningless. Further, it is 
impossible to ignore the fact that, if the state representatives 
intervene in discussions of issues in which the Provinces are 
alone concerned, their action will be justly represented by the 
representatives of British India, while, if they do not, there may 
arise the spectacle of a Government which when the States 
intervene has a majority, only to fall into a minority when they 
abstain. Whether a Federation built on incoherent lines can 
operate .successfully is wholly conjectural ; if it does, it will 
probably be due to the virtual disappearance of responsibility 
and the assertion of the controlling pow'er of the Governor-General 
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backed by the conservative elements of the States and of 
British India.” 

The views of Prof. Keith quoted above show that the States 
will derive all the benefits from joining the Federation, without 
incurring much new liability But Prof. K T. Shah’s articles 
in the Hindusthan Eeview (January to June, 1937) show the 
other side of the picture. He argues that the financial 
strength of the federating States will be materially burdens 
impaired (1) because of the obligations assurded by Indian 
such of them as join without any reservations or 
limitations on their obligations on such items of federating as 
Debt, Defence, or Pensions ; (2) and because the first charge 
or authority is given to the Federal Government to utilise 
certain preponderant productive sources of revenue for their 
own exclusive use. “The States are notoriously backward in 
what might be called the moral and material progress of the 
people under their charge. If, inspite of such considerations, 
thev still join the Federation and cripple still further 
their financial resources — none too strong, — they will 7 

be jeopardising, not only their own local sovereignty, * 
but also their chances of material progress within their juris- 
diction — which alone could justify their continued existence 
as independent units.” 

Many Muslim leaders in British India have condemned the - 
Federal scheme on the ground that in the proposed Federal 
Legislature the Muslim members will be in. a hopeless 
minority. The most important Muslim States are Hyderabad, 
Bhopal, Bhawalpur, Khairpur, Junagadh and Bampur obiectionon 
and these will have in all 12 seats in the Council of 
States, and 21 seats in the Legislative Assembly. 

In the British India part of the Federal Legislature, Hindus 
who form more than 70 per cent of the population are given only 
42 per cent of the seats in the Assembly ; the Muslim leaders 
fear .that the advantage they have secured in British Indian 
part of the Legislature, will be nullified to a great extent in the 
Federal Legislature as a whole, because the Hindus are in a 
majority in the Indian States also. The Moslem League 
in its Madras Session, April 1941, set itself definitely against 
the All-India Federation. “We do not want,” said Mr. Jinnah 
in his presidential address, “under any circumstances a 
constitution of an All-India character with one Government 
at the Centre. We will never agree to that.” This shows 
that the Moslem League has no interest in a United India or an 
Indian nation made up of many elements. ‘Mr. Jinnah would not 
agree to any talk of settlement with the Congress, until and 
unless the latter agrees to the Pakistan Scheme. He cites the 
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example of Ireland in this connection. “The constitution of 
North and South Ireland was finally agreed upon after the 
principles and the basis of division was settled.” This attitude 
makes it very difficult to promote the cause of Indian Nationalism 
and to bring about the contemplated federation. 

Success of a Federation depends on the faith, good-will and 
willingness to co-operation of the federated units. In the case 
of the proposed Federation in India we find much ill-will, 
jealousy and animosity between the Provinces on the one 
hand and the States on the other. 


IV. Position anci Function of the Governor-General 

The Governor-General is the keystone of the proposed 

fabric of the Indian Federation. The Constitution places a 
very heavy burden of responsibility on him. The 
Personality j^fi^ence of his personality on policy and adminis- 

Genlrai®*" tration of the country is very great. The Govern- 
ment of India Act makes detailed provision to 

give him both the general and financial power and the direct 
assistance necessary for the fulfilment of his obligations. 

The Governor-General is himself appointed by His Majesty 
on the advice of the Ministers in the United Kingdom, and 
• not, as in the Dominions, on the advice of the local Ministers. 
The offices of the Governor-General and the Viceroy, which 
have hitherto been combined in one, is theoretically separated 
by Section 8 of the Act. It is not the Governor- General but 
GoTcraor- Majestv's Representative who will exercise “powers 

Ge^ewiUnd coniiected with the exercise of the functions of the 
ice oy in relations with Indian States.” The Crown’s 

Representative will be in a sense extraneous to the Federal 
Constitution. Though the two offices are thus separated in theory, 
they will be held at present by one and the same person. Many of 
the most characteristic Prerogative powers, such as the prerogative 
of mercy, or of the conferment of titles and decorations, or the 
grant of commissions in the Indian army, are attached to the 
office of the Governor-General as the head of the Federal 
Government. 

The Governor-General is the head of the Federal Executive, 
whose authority extends to all matters for which the Federal 
Legislature is entitled to legislate, except as regards 
Railway matters, for which a separate authority is 
created by Section 181. Certain important features 
of the Federal Executive authority, to be exercised by the 
Governor-General are specially emphasized in sub-Section (1) of 
Section 8, namely, the raising of naval, military and air forces 



POSITION AND FUNCTION OF THE GOVERNOE-GENEHAL 595 

in British India ; the governance of all armed forces borne on 
the Indian Establishment ; and powers m relation to tribal areas. 

The executive authority of the Governor-G-eneral, however, 
IS not limited exclusively by the list of subjects on which 
the Federal Legislature can legislate He may have 
certain functions or powers assigned to him specifically Sactftity 
at the time of his appointment, or in regard to the 
Eeserved or Excluded Departments of Government, or in respect 
of certain Special Eesponsibihties. 

As head of the Federal Executive the Governor-General will in 
a great many cases be bound by the advice of his Ministers, 
who will be responsible to the Federal Legislature. But in other- 
cases he will not be so bound. These cases are divided 
into two categories He will act in some “in his discre- with his 
tion” and need not consult his Ministers thereon ; 
in others he will act “in the exercise of his individual judgment.” 
Here he must consult his Ministers, but decide for himself. 
Broadly the distinction between the two categories is that 
“discretion” applies to matters which do not fall within the 
sphere of action of the Federal Ministers, while “individual 
judgment” applies to things which lie within this sphere- When 
the Governor-General is acting either in his “discretion” 
or in “individual judgment”, he is responsible to the 
Secretary of State for India. Discretion relates largely 
to matters within the departments of Defence, External 
Affairs, Ecclesiastical Affairs, and Tribal Areas — which are reserved 
to the Governor- General. But “the functions of the Governor- 
General with respect to the choosing and summoning and the 
dismissal of Ministers and with respect to the determination of 
their salaries shall be exercised by him in his discretion.” 

His “individual judgment” covers, besides certain specific 
powers so exercisable, the ground of his “Special Eesponsibili- 
ties”. He has the following special responsibilities : — (a) the 
prevention of any grave menace to the peace or tranquillity of 
India or any part thereof ; (b) the safeguarding of the 
financial stability and credit of the Federal Government 
(excepting this all other special responsibilities are Governor- 
similar to those of the Governor) , (c) the safeguarding 
of the legitimate interests of minorities ; (d) the securing to, 
and to the dependants of persons who are or have been members of 
the public services of any rights provided or preserved for them 
by or under this Act and the safeguarding of their legitimate 
interest ; (e) the prevention of commercial discrimination ; (f) the 
prevention of action which would subject goods of United 
Kingdom or Burmese origin imported into India to discriminatory 
or penal treatment ; (g) the protection of the rights of any 
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Indian State and the rights and dignity of the Euler thereof ; 
and (h) the securing that the due discharge of his functions with 
respect to matters with respect to which he is by or under the 
Act required to act in his discretion, or to exercise his individual 
judgment, is not prejudiced or impeded by any course of action 
taken with respect to any other matter. 

In normal circumstances there vill be joint consultation 
between the Governor- General, his statutory counsellors (who 
are his advisors in the Eeserved Departments) and his Minis- 
ters. But m the exercise of any special respon- 
colmxitation sibilitv the Govertior-General is given the widest 
possible powers. He can over-ride ministerial advice, 
he can obtain all the money he needs, and he can secure 
legislation wdiich the Legislature declines to pass. Thus, if 
his special responsibilities are too narrowly interpreted, they 
might destroy the possibility of responsible government. 

The legislative pow’ers of the Governor-General are similar to 
those of the Governor, When the Legislature is not 
GenwafJ' sessiou Ills Mmisteis may advise him to promulgate 
'>iic*h Ordinances as may be necessary for immediate 
urgency. But he may not promulgate without the 
King's instructions any Ordinance which will be inconsistent 
w'ith the Act of Parliament, derogating from the powers of High 
^Courts in a substantial degree or likely to violate the rules against 
commercial discrimination. Such Ordinances must forthwith be 
laid before the Legislature when it meets and last only for six 
weeks unless sooner disapproved by resolutions of both Chambers. 

W here the exercise of discretion or individual judgment is 
involved, the Governor-General may issue an Ordinance, 
whose duration may not exceed six months, but 
. which may be extended by a later Ordinance for 
another six months. 

If at any time he feels he need^ legislative provision to enable 
Governor- discharge hi.s responsibilities he may enact 

gnemi’s a Bill as a Governor-General’s Act or he may attach 
a draft Bill in a message to the Legislature and 
enact it after a month s delay and after taking into consideration 
any resolution passed. 

Lastly, the Governor-General may issue a Proclamation m 
the event of a break-dowm of the Constitution. If he is satisfied 
Governor- Constitution can not be carried on, he may 

Gener«i’» take to himself all or anv of the powers vested in 
p^iam.- any Federal authority except the Federal Court ; or 
he may declare that all or some of his functions are 
to be exercised at his discretion. A proclamation of such 
emergency must be communicated to the Secretary of State and 
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operate only for six months, but Parliament can extend it b\' 
annual periods up to a total of three years. 

No Bill to impose a tax, authorise borrowing or a guarantee, 
or impose a charge on federal revenue may be 
introduced without the assent of the Governor- 
General. The Governor-General has power to restore 
any grant refused or reduced by the Legislature. 

V. The Federal Legislalure 

The Federal Legislature consists of two Houses, namely, the 
Council of State and the House of Assembly. The Council of 
State consists of 260 members, of whom 156 are 
representatives of British India. Of the British Indian 
members 6 will be nominated by the Governor- 
General at his discretion. There are 75 general seats 
and the Muhammadans have 49, Sikhs 4, women 6 and the 
Scheduled Castes 6 seats. These members will be directly elected 
by voters of high property qualifications or who have filled 
some distinguished public offices 1 Anglo-Indian, 7 Euroiiean, 
and 2 Indian Christian representatives are chosen by members 
of each type in the Councils and xAssembhes of the Provinces. 
Thus the 156 British Indian representatives will be chosen 
by three methods — nomination, direct election and indirect-* 
election. 

The House of Assembly consists ot 250 representatives of 
British India and 125 members for the States. The distribution 
of the British Indian seats in the Assembly is on 
a communal basis. The 86 Hindu seats, 19 of the Solfo? the 
Scheduled Caste, 6 Sikh seats, and 82 Muhammadan S”iiy 
seats are to be filled up by the representatives of 
these communities in the Provincial Assemblies voting separately. 
Seats allotted to Europeans, Anglo-Indians, Indian Christians and 
women are to be filled by the representatives of these groups in 
the Provincial Assemblies. Persons to fill the seats allocated to 
representatives of commerce and industry, land-holders and 
representatives of labour are to be chosen by Chambers of 
Commerce, by landholders voting in territorial constituencies, 
and by labour organisations respectively. 

In both the Houses the States are free to arrange representation 
as they please. In the Lower House seats have been allocated 
to States roughly on the basis of population ; but 
in the Upper House account has been taken of the Son'^or*'^’ 
dynastic salute and other factors. The effect is to 
give the smaller States, the majority of seats in 
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the Council of State. This is due to the fact that the smaller 
States are more conservative than the larger ones. 

The Council is a permanent body, it being arranged that 
members shall sit for nine years, with periodic retire- 
ments at each three years, while the maximum duration 
Council Assembly is five years. 

The Governor-General may summon, prorogue, or dissolve 
at his discretion the Assembly, hut annual sessions 
3 .re required ; he may require the attendance of 
Assembly members in order to address them or to send 
me.ssages. 


The powers of the two Houses are equal. The Council of 
State has powder to refuse its assent to any Bill, clause or grant 
which has been accepted by the Lower House. 
L^twcenthe -^11 demands will be first considered by the Assembly 
Chambers sub.sequeutly by the Upper House, but the 

powers of each House m relation to any demand 
is identical. In ease of difference of opinion between the two 
Houses or in case six months passes without acceptance of the 
measure by the House to which it has come, the Governor- 
General may on notification convene m the next session, 
not earlier than six months after his notification, 
Ssion ^ joint-session at w'hich the Bill may be passed by a 

, majority of the members voting. If, however, the Bill 

affects finance or any matter which concerns the discharge of 
functions in his discretion or subject to his individual judgment, 
the Governor-General may hold the joint session forthwith. 
It is to be noted that m case of joint session the Princes 
w'ould command 86 per cent of voting strength of the combined 
Chambers. 


VI. Limitations on the Powers of the Federal Legislature 

The Federal Legislature will be able to exercise very little 
control over the expenditure of the Central Government. The 
following heads of expenditure are to be known as 
expenditure charged on the revenues of the Federation 
and are not to be submitted to the Federal Legislature ; 
(a) the salary and allow^ance of the Governor-General and other 
expenditure relating to his office for which provision is required 
to be made by Order in Council ; (b) the sums payable to 
His Majesty under this Act out of the revenues of the Federation 
in respect of the expenses incurred m discharging the functions 
of the Crown in its relations with Indian States. 

These tw’o items cannot even be discussed by the Legislature. 
The following items may be discussed but not voted upon. 
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“Debt, Sinking Dnnd, Eedemption and Loans charges or service 
of the Debt ; salaries and allowances of Ministers, 
Counsellors, Financial Adviser, Advocate-General, 

Chief Commissioners and staff of the Financial Adviser ; lifcSlsed 
salaries, allowances and pensions of Federal Court 
Judges and pensions of other High Court Judges ; expenditure in 
connection with defence, foreign affairs, ecclesiastical affairs, 
tribal areas, and other Special Eesponsibilities of the Governor- 
General ; grants or payments to the States ; grants for the 
purpose of the administration of excluded areas ; judgment decrees 
or other awards of courts ; any other expenditure required by this 
or any act of the Federal Legislature to be so charged. 

All these, put together, will amount to nearly 80 per cent 
of the total recurring revenues of the Federation ; and the 
Legislature would have no right to vote on any and all 
of these items. Even on the remaining 20 per cent of the 
revenue the control of the Legislature is not absolute. 

If the Chambers have not assented to any demand for Legifiatu^ 
a grant or have assented subject to a reduction of the JoUr over 
amount specified therein, the Governor-General may, if fevenue 
in his opinion the refusal or reduction would affect the 
due discharge of any of his special responsibilities, include in the 
schedule such additional amount, if any, as the case may be, 
as appears to him necessary in order to enable him to discharge 
that responsibility. The schedule so authenticated will be laiS 
before both the Houses, but will not be open to discussion or vote 
therein. Thus, besides the non-votable items, the Governor- 
General will have power to override the washes of the Federal 
Legislature even in respect of a votable item of expenditure, 
if he considers this necessary for the due discharge of any of his 
special responsibilities. It may be pointed out that the 
Legislature’s control over finance in a countiy is the real test of 
popular government in a country. Judged by this test, the new 
Constitution falls far short of being democratic. 

Sections 111 to 118 together with section 12(1) (e) and 
52(1) (d) are intended to prevent administrative and legislative 
discrimination in India, chiefly against British trade, commerce, 
industry and shipping. One of the special respon- 
sibilities of the Governor-General wull be “the preven- 
tion of action which wmuld subject goods of the minatory' 
United Kingdom origin imported into India to dis- 
criminatory or penal treatment.” “It is difficult,” observes 
Prof. D. N. Banerjee, “to avoid the conclusion that the 
particular special responsibility conferred upon the Governor- 
General for the prevention of discrimination against British 
imports into India constitute a menace to what is commonly 
known as the Fiscal Autonomy Convention.” 
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The Indian Legislature is forbidden to make any discrimination 
against British subjects domiciled in ^ the U. K. or Burma and 
against companies incorporated under the laws of the 
U. K. or Burma. British companies are to be entitled 
?reatmlat“L to cquality of treatment, on the basis of reciprocity, in 
wmpanies aspect of any grants or subsidies provided by 
the Federation or Provinces. “The grossest piece 
of injustice in the matter of commercial discrimination,” 
observes Sir Phiroze C Bethna, “is perpetrated in the 
fact that they have not agreed to restrict our coastal shipping 
trade to the nationals for which we have been fighting for the 
last so many years.” 

VII. The Division of Legislative Power 

The Constitution Act has drawn a distinction of legislative 
power according to subjects. It has made (1) a list of subjects 
Th e L - 1 ^^c^^^'^ively Federal, (2) a list of Provincial subjects, 

ree jsts ^ powei's. Wo have already 

described the Provincial subjects in the chapter on Provincial 
Autonomy. Now we shall describe the first and the third. 

The Federal list includes : Armed forces ; Naval, Military, 
and Air force works ; External affairs, including the implementing 
of treaties and extradition ; Ecclesiastical affairs ; 
Currency, Coinage and Legal Tender ; Public Debt of the 
Federation ; Posts and Telegraphs, Telephone, Wireless, 
Broadcasting ; Federal public services ; Federal pensions ; Federal 
property ; Imperial liibrary *; Indian Museum, Imperial War 
Museum, Victoria Memorial, Benares Hindu University and 
Aligarh Muslim University ; Surveys ; Census ; Ancient and 
historical remains ; admission to and movements in India ; 
quarantine ; import and export ; Federal railways ; control of 
vessels ; maritime shipping and navigation ; Admiralty jurisdic- 
tion ; major ports ; fi.shing and fisheries beyond territorial waters ; 
aircraft and air navigation ; light-houses ; carriage of passengers 
and goods by sea or by air ; copyrights, inventions, designs, 
marcbandise marks and trade-marks ; cheques, bills of exchange, 
promissory notes ; arms, firearms, ammunition ; explosives ; 
opium : petroleum : regulation of labour and safety in mines 
and oil fields ; trading corporations ; development of industry 
when declared federal by Act ; insurance ; banking ; elections 
to the Federal Legislature; statistics ; offences against laws under 
powers given in the list ; and duties of customs, including 
export duties ; excise duties except on alcohol, narcotic and 
non-narcotic drugs ; and preparations containing these substances ; 
corporation tax ; and salt. The States acceding to the Federation 
are expected to accept all these subjects as applicable to 
themselves. 
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The States, at their option, may accept the following subjects ; 
taxation on income other than income from agricultural land ; 
taxation on the capital of individuals or companies ; 
duties in respect of succession to property other than which the 
agricultural land ; rates of stamp duties in respect of bills accept 
of exchange and other similar instruments , terminal 
duties on goods or passengers carried by railways or by air ; 
taxes on railway rates and freights ; state lotteries ; naturalisation ; 
migration with India ; establishment of weight standards ; 
jurisdiction of courts in respect of any federal powers ; and fees, 
other than court fees 

Both the Federal Grovernment and the Provinces may make 
laws on the following subjects : Criminal law and procedure ; 
civil procedure, evidence and oaths ; marriage and 
divorce ; infant and minors ; adoption ; wills, intestacy 
and succession save as regards agricultural lands ; 
transfer of property other than agricultural land ; registration of 
deeds and documents ; trusts and trustees ; contracts ; arbitration ; 
bankruptcy ; actionable wrongs ; professions ; new'spapers and 
printing ; lunacy and mental deficiency ; poisons and dangerous 
drugs ; mechanically propelled boilers and vehicles ; prevention of 
cruelty to animals ; European vagrancy and criminal tribes ; and 
jurisdiction of com’ts in respect of matters m the list. 

Law" on the following subjects may be maJde by the Federal 
Leerislature with prior consent of the Governor-General 
and these acts may confer the power to give directions ing previous 
to a Province : factories ; welfare * of labour ; health tle*^**'’*' “ 
insurance and invalidity and old age pensions ; trade QeneraL*^ 
unions ; industrial and labour disputes ; prevention 
of the extension into units of infectious or contagious diseases 
of men, plants or animals ; electricity ; the sanctioning of 
exhibition of cinematograph films ; inquiries and statistics for 
the purpose of any of the matters in this part of this List and fees 
regarding thesej excluding fees taken in any court. 

The residuary power in Canada belongs to the Federation , 
and in the U. S.^A. and Australia to the federating units. But 
in the Indian Federation the residuary power belongs -pjjgjggi. 
to the Governor-General. He may proclaim an 
emergency in w"hich the security of India is threatened, 
whether by war or internal disturbance, and m that “ 
case the Federal Legislature with his assent, at his discretion, 
may legislate on any Provincial subject with over-riding effect 
In ' normal times any subject not included m the list or topic of 
taxation may, at his discretion, be assigned either to the 
Federation or the Provinces. 

Important economic functions have been assigned to the 
76 
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Federal, Provincial and State Governments, but no means has 
been provided for co-ordinating the economic activity 
ordination' of 0116 Centre of power with, another. It is difficult 
to Undertake any concerted measure of economic 
planning under such a division of subjects. Suppose 
the Provinces initiate measures for the improvement of agricultural 
classes , these may be offset by a protectionist policy followed 
by the Federation Moreover, important restrictions are imposed 
on the economic activity of each centre of power by the provisions 
relating to the Reserve Bank, the Statutory Railway Authority 
and Commercial discrimination 


VIIL Federal Finance 


The sources of revenue of the Federation may be divided 
into three heads, namely. Ordinary taxation, Extra- 
sources of ordinarv taxation, and revenue not derived from 

revenue ^ , . *• 

taxation. 


The Ordinary taxes may be divided into two heads again . 
those to which the States will be expected to contribute m 
Ordinary iioHual times aud those to wffiich they will not be 
relation to to do .SO. To the former category belongs 

Provhicef C^istoms Duties of the Federal subjects ; Export Duties 
of the Ffideral subjects ; Excise Duties on commodities 
-ether than alcohol, opium, Indian hemp, narcotic and non-narcotic 
ffiugs, whether intended for human consumption or for use 
in medicinal and toilette preparations ; Salt and Corporation Tax.* 
The States will not be expected to contribute in normal times 
to the following : Taxes on income other than agricultural ; 
Property Taxes, that is, taxes on capital value of individual’s 
assets, or of companies, other than agricultural land ; and taxes 
on the capital of companies. 

The whole or part of the proceeds of Salt duties, Federal 
Excise duties and Export duties may be distributed to the 
ottoNicme States under Federal Act. According 

yer’s Report to the Niemeyer Report, 62| per cent of Jute export 
of revcnaes duty are distributed to Bengal, Bihar, Assam and 
Orissa. As regards the Income-tax, the Niemeyer 
Report provides that the percentage of . the proceeds to be 
distributed to Provinces should be fixed at 60 per cent. The 
amount of it to be retained under Section 138 (2) from this 
share shou l d be “for a first period of 5 years, in each year, 


* Corporation ta.v is a _ta.x _on such part of the income of companies which is 
not subject to the application of legislation authorismg deduction of the tax 
from payments of interest or duddends or representing a distribution of profits 
It may not be le\ned in a State until ten years from Federation. 
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the whole of such amount as, together with any general budget 
receipts from the railways, will bring the Central Government’s 
share in the divisible total up to Es. 13 crores, whichever is 
less, and for a second period of 5 years, m the first 5 'ear , 
five-sixth of the sum, if any, retained in the last year of the 
first period, decreasing by a further sixth of that sum in 
each of the succeeding years.” In 1937-38 the amount of 88 
lakhs and in 1938-39, 163 lakhs was distributed to the Provinces. 
In 1939-40 the distributable portion of Income-tax was 
178 lakhs. 

Extraordinary revenue, to which the States will be expected 
to contribute in times of financial stringency is Surcharge on 
Income tax Before giving sanction to the introduction 
of a bill imposing such a surcharge the Governor- 
General is bound to satisfy himself that it is impera- ordinary 
tive having regard to possible economics and other 
sources of revenue. The extraordinary sources of revenue for 
which States will not be expected to contribute even in times 
of financial stringency are : Surcharges 011 Succession Duties ; 
Surcharges on Terminal Taxes on goods or passengers carried 
by rail or air ; and on taxes on railway freights and fares ; 
and Surcharges on Stamp Duties in respect of Bills of Exchange, 
Cheques, Promissory Notes, Bills of lading, Letters of credit, 
Policies of Insurance, proxies and receipts. It is to be noted 
that the net proceeds of the normal tax (not surcharge) orf 
account of succession duty, stamp duty and terminal taxes are 
distributable among the Provinces ' and federated States in such 
manner as Federal Act prescribes. 

The following federal sources of revenue are not derived 
from taxation • Fees in respect of matters included m the 
Federal list ; Profits (if any) on the operation of 
Federal Eailways, Postal Services (including Postal notlerived 
Savings Banks), Mint and Currency, and profits taction 
(if any) from any other federal enterprise. Contribu- 
tions to Paramount Power from federated or non-federated States. 

In addition to the sources of revenue stated above, 
the Governor- General in his discretion may by public 
notification empower either the Federal or a Provin- power to 
cial Legislature to impose a tax not mentioned in 
any list (Section 104). 

When the Provinces begin to receive payments out of federal 
income-tax receipts, the Crown may remit to States accepting 
Federation over a period not exceeding twenty years’ 
cash contributions, the amount of which would be tions to 
determined m accordance wfith any privilege or 
immunity enjoyed by the State. 
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N early 80 per cent of Federal revenue will be spent on the 
following heads, against wdiich the sums spent in 1931-32 is 
^ ^ mentioned -within bracket • Military services (5-6 

S^’pedcrai ci'ores) ; Pensions and Superannuation Allowances 
Government ^2*46 ci'ores) ; Ecclesiasticial Dept (30 lakhs) ; Poli- 
tical Department {1’64 crores) ; Frontier watch and ward 
(2 39 crores) ; Payment of Interest on various Debts (49 crores). 
In the budget of 1939-40, the total estimated income was 
82‘70 crores of rupees, of which customs was expected to 
contribute 40'1 crores. Central Excise 8 28 crores, Income tax 
14‘66 crores and Corporation Tax 1 38 crore The total 
estimated expenditure of the Central Government was 82 65 
crores of which Defence alone was estimated to cost 46 18 
crores of rupees. 

IX. Federal Railway Authority 

India’s Eailwa> system extends over more than 40,000 
miles. The Eailways have contributed to general revenues 
a huge sum amounting to 42 crores of rupees between 
Federal 1924-25 and 1931-32. Owing to the depression, 
rLiwIv extravagant management and competition of motor 
authority buse.s, the railwavs failed to contribute their share 
for some years. Hence it w^as necessary to take steps 
J^or efficient control and management of railways. Direct 
governmental control has its dangers, in as much as it may 
give rise to extravagance, redtapism and corruption The 
Government of India Act, therefore, provides for a statutory 
Eailway Authority. 

\Yith the advent of the Federal Government the executive 
authority of the Federation m respect of the regulation, 
construction, management, and operation of railways 
will be exercised by a Federal Eailway Authority, 
ASthJrity consisting of seven persons. No less than three- 
sevenths of the members of this Authority will be 
appointed by the Governor-General at his discretion ; the 
remaining members will be appointed by the Governor-General 
with the advice of his Ministers. 

The Government of India Act enjoins that the Authority 
shall act on business principles, due regard being paid by them 
to the interests of agriculture, industry, commerce, 
Ae^F^dcraf^ ^.ud the general public. They shall be g-uided in 
discharge of their duties by "^such instructions on 
questions of policy as may be given to them by the 
Federal Government If, however, any dispute should arise between 
the Federal Government and the Federal Eailway Authority as to 
whether a question is or is not a question of policy, the 
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deeision of the Governor- General in his discretion shall be final. 

No per.son shall he qualified to be appointed a member of 
the Federal Railway Authority (a) unless he has had ex- 
perience in commerce, industry, agriculture, finance, osition 
or administration, or (b) if he is or within the 
12 months last preceding has been (i) a member of the Railway 
Federal or any Provincial Legislature, (ii) m the 
service of the Crown in India ; or (lii) a railway officer in 
India. At the head of the executive staff of the authority 
there shall be a Chief Commissioner of Railways, being a person 
with experience m railway administration, who shall be 
appointed by the Governor- General exercising his individual 
judgment after consultation with the authority. The Chief 
Railway Commissioner shall be assisted m the performance of 
his duties by a Financial Commissioner and by such additional 
Commissioners as the Authority, on the recommendation of 
the Chief Railway Commissioner, may appoint. Though not 
members of the Authority the Chief Railway Commissioner and 
Financial Commissioner will have the right to attend all the 
meetings of the Authority. 

A Railway Tribunal, presided over by a Judge of the Federal 
Court, and consisting of two other persons appointed by the 
Governor-General, will prohibit unfair and uneconomic 
competition and to try cases regarding rates, dis- 
crimination, etc. Provision is made for a railway 
fund to which receipts are to be paid, and from which expenses 
are to be met ; any surplus which accrues will be shared with the 
government on the existing basis (the Railway convention), or 
according to a scheme to be prepared 

X. The Federal Court 

A Federal Court, being an essential element m a Federal 
Constitution, has been established in India. It consists of a 
Chief Justice and two Judges, who will hold office until the 
age of sixty-five, subject to removal by the king by sign-manual 
warrant m case of infirmity or misbehaviour if the 
Judicial Committee of the Privy Council so recom- Federal 
mends The Judges will hold office during good 
behaviour, and not, as is at present the case with Judges of the High 
Courts, at pleasure. The Judges will be appointed by the Crown. 
Among those eligible for Judgeship of the Federal Court are per- 
sons who have been for at least five years High Court Judges.'*' 

*Tlie Chief Justice of the Federal Court is Sir Maurice Gwyer (salary 
Es. 7,000 p. m.), and the two other Judges are Mr. M. E. Jayakar and Sh- Shah 
Mahanied Sulaunan (now dead). Sir J. W. F. Beaumont, acting, both diawing 
Es. 5,000 p. m. Sn- B. L. Mitter has been appomted Advocate-General of India 
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The Governor-General has been empowered with the “dis- 
cretion” to refer to the Federal Court for considera- 
feTerledto tioii “a questioD of law which IS of such a nature 
and of such public importance that it is expedient 
to obtain the opinion of the Court upon it.” 

The Federal Court has an Original as well as an Appellate 
Jurisdiction. It has an original jurisdiction in (i) any matter 
involving the interpretation of the Constitution Act 
of the Court determination of any rights or obligations 

arising thereunder, where the parties to the dispute 
are (a) the Federation and either a Province or a State, or 
(bi two Provinces or two States, or a Province and a State ; 
(ii) any matter involving the interpretation of, or arising under, 
any agreement entered into after the commencement of the 
Constitution Act between the Federation and a Federal Unit 
or between Federal Units, unless the agreement otherwise 
provides. In such case.s it can only give a declaratory 
judgment. 

The Federal Court can hear an appeal, on certificate by any 
High Court that any matter involving the interpretation of the 
Appellate Order m Council under it is involved, 

Jurisdiction cuuses from such courts : no direct appeal then lies 
Federal to the Privv Council. Appeal also lies to the Federal 

^ Court Court from the High Court of a Federated State, if 

it is alleged that a question of law regarding the interpretation 
of the Act or an Order m Council under the Act has been wrongly 
decided ; the procedure is by way of case stated either on the 
initiative of the High Court or the Federal Court. Provision 
may also he made by Federal Act to extend the Appellate 
Jurisdiction in civil eases from Provincial High Courts 
Appeal to appeal to the Privy Council is preserved. From 

CaundU decisionof the Federal Court appeal to the Judicial 

“ Committee of the Privy Council may be made by the 

leave of that body or of the Court itself. 


Amendments to the Government of India Act, 1 935 

The second reading of the Government of India and Bui'ina 
Miscellaneous Amendment Bill w^as passed in the House of Lords 
on the 7th December, 1939. Lord Zetland observed in moving 
the second reading of the Bill ■ It was proposed to place beyond 
doubt a distinction, which was always intended and should be 
drawn, between taxes on income on the one hand and taxes on 
professions, trades, callings, and employments on the other. 
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Taxes on income, other than agricultural incomes, were the 
Federal source of revenue, whereas taxes on professions, trades, 
callings and employments were the provincial source of revenue. 
It was never intended that taxes under these provincial heads 
should be imposed as to constitute income tax and to tresspass 
upon the central field of revenue. The mam purpose m view% 
when these headings were included in the Provincial list, was to 
keep alive the right which the Provincial Governments exercised, 
after empowering local authorities, such as municipalities and 
district boards, to levy rates for local purposes which were 
commonly described as taxes. It was of comse characteristic of 
these taxes that their incidence upon an individual tax-payer 
was a very small one. Experience has shown, however, that it is 
impossible to levy taxes under these heads which in fact was 
nothing less than income tax m disguise, for some time ago the 
legislature of the United Provinces enacted a taxing Bill under 
heading ‘Employments Tax’, which was in fact nothing more 
than income tax. It would be imposed upon income concerned 
of all those who derived their income from employments, 
as a substantial graduated tax, which in respect of a 
large part of incomes concerned would have amounted as 
much as 10%. It was quite clear that this would have 
constituted a serious invasion on one of the most important 
sources of revenue assigned to the Federal Government, and it 
was equally clear that if it were to be permitted on a large scale , 
it would have the effect of seriously upsetting the balance 
between the Federal and Provincial fields of taxation The effect 
of clause 2 would therefore be, by limiting the amount which 
might be levied upon any individual, in any one year under 
heading ‘tax upon trades, professions, calling or emplojunent’ to a 
specified sum — which in the Bill was placed at Es. 60 to restrict 
the tax to the character which it originally possessed and from 
where it was never intended that it should depart. While clause 2 
of the Bill thus protected the central som'ces of revenue against 
invasion by the provinces, the clause performed a similar service 
for the provinces against the centre, for it secured to the 
Provincial Governments, taxes in motor vehicles, and also on the 
sale of consumption on the electricity, which there was a danger 
of the Central Government regarding as excise and therefore 
claiming it as a sort of general revenue. 

The Bill reintroduced in the House of Lords was for the 
insertion of the following new clause • — - 

14:2a. (1) — Notwithstanding anything in section 100 of this 

Act, no provincial law relating to taxes for the benefit of a pro- 
vince or of a municipality, district board, local board or other 
local authority therein m respect of professions, trades, callings 
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or employments shall be invalid on the ground that it relates _ to 
a tax on income (2) The total amount payable m respect of 
any one person to the province or to any one municipality, 
district board, local hoard, or other local authority m the province 
by way of taxes on professions, trades, callings and employments 
shall not, after the 31st day of March, 1939 exceed Ks 60 per 
annum . Provided that if in tlie financial year ending with that 
date there was m force in the case of any province or any such muni- 
cipality, board or authority a tax on prosessions, trades, callings 
or employments the rate, or the maximmn rate, of which exceeds 
Es.oO per annum, the proceeding provisions of this sub-section 
shall, unless for the time being provision to the contrary is made 
by a law of the Federal Legislature, have effect in relation to 
that province, municipality, board or authority as if for the 
reference to fifty rupees per annum, there was substituted a 
reference to that rate or maximum rate, or such lower rate, if 
any (being a rate greater than Es.50 per annuml as may for the 
time being be fixed by a law of the Federal Legislature' and any 
law of the Federal Legislature may for any of the purposes of 
this proviso be made either generaily or in relation to any 
specified provinces, municipalities, boards or authorities. (3) The 
fact that the provincial legislature has power to make laws as'afore- 
said wuth respect to taxes on professions, trades, callings and 
employments shall not be construed as limiting, in relation to 
professions, trades, callings and employments, the generality of the 
entry in the Federal Legislative List relating to taxes on income. 

The Bill also provides for the insertion in the Federal Legis- 
lative List of the following “o4a The matters specified m the 
proviso to sub-section (2) of section 142a of this Act as matters 
with respect to which provision may be made by laws of the 
Federal Legislature." For paragraph 46 of the Provincial Legis- 
lative List, there .shall be substituted the following : — “46. Taxes 
on professions, trades, callings and employments subject, however, 
to the provisions of section 142a of this Act". The existing 
entry reads as follow.s : “46. Taxes on professions, trades, callino^s 
and employments." ^ 

In June, 1940, the Parliament passed another Amendment, 
according to which the Governor-General is empowered to take 
final decision in all matters, which under the Act require the 
sanction of the Secretary of State for India, in case a state of 
emergency is declared. 
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Political speculations in ancient India 

Political Science was assigned a high place in the cultural 
system in ancient India. Usanas, a predecessor of Kautalya, 
regarded Politics as the only science, but according to Kautalya 
the welfare of all other sciences depended on the well-being 
of Politics. Sukra says that a ruler who neglects the study 
of Dandaniti, or science of government, sinks like a leaky vessel. 

There were two different schools of thought in ancient India 
regarding the origin of the State. Both of these schools are 
represented m the Mahabharata. According to the Vanaparvam 
of the epic, there was at first perfect peace and happiness among 
men ; but latex on errors creeped into their mind, the distinction 
between right and wrong vanished, and wrath began to disturb 
human relations. The people approached Visnu for the redress of 
this state of lawlessness. The Lord created out of his own energy 
a son named Yirajas on whom sovereignty was bestowed. This 
story points to the divine origin of the state. But the Santiparvam 
states that when the Golden Age degenerated m course of time 
into a period of lawless anarchy the people made a compact among 
themselves by which they provided that any one who was harsh, 
in speech, or violent in temper or who robbed others of their 
wealth or wife would be out-lawed and excommunicated. Later on 
Brahma nominated Manu as the King. This story refers to the 
contractual origin of the State and divine origin of Kingship. 

All the ancient writers on Polity, from Kautalya to Sukra 
hold that the State consists of seven elements, namely . — (1) 
the Sw'amin or Lord, usually the King ; (2) the Amatya or 
minister; (3) the Janapada or territory ; (4) The Durga or 
fort ; (6) Kosa or treasury ; (9) Danda or army ; and (7) Mitra 
or ally. Sukra campares the King to the head, the minister 
to eye, the ally to ear, the treasure to mouth, the army to mind, 
the fort to arms and the territory and the people to two legs 
of human body. According to Sukra, the King should like a 
father endow his subjects with good qualities, like a mother 
pardon offences and nourish the subjects like children ; like 
teacher guide his subjects, like a brother take only his legal 
share of property, like a friend be the keeper of the subjects’ 
lives, families, property and interests ; like Kuvera bestow wealth 
and like Yama punish the wicked. 

The King m ancient Indian theory had no absolute pow'er. 
Arbitrary government was checked by the popular control over 
the selection of the King. Dasaratha called the chief persons 
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of cities and villages within his kingdom to an assembly and 
asked them whether they approved of the selection of Eama 
as heir-apparent. In the Mahabharata we find that the 
Bramhanas and the village elders prevented King Pratipa from 
designating Devapi as successor because the latter suffered from 
skin-disease. Jajati had to take the consent of the people in 
nominating Puru as his successor. Sometimes the people 
deposed an evil-minded despotic King, as the story of deposition 
of Bena shows. Moreover, the sanctity of the Dharma or Eule 
of Law and the moral influence of the Bramhanas were 
regarded as safeguards against the exercise of arbitrary power 
of the king. 

In the Arthashastra of Kautalya we notice some form of 
State Socialism. The State owns a very large portion of land 
of the country ; the State has monopoly over forests, mines, 
salt, pearls and precious stones. The State is the largest em- 
ployer of artisans. The textile factories of the State are enjoined 
to furnish employment to widows, crippled women and reclaimed 
prostitutes. The State regulates the rate of interest ; and the 
Superintendent of Commerce regulates the rate of profit by 
fixing the price of different commodities with reference to the 
outlay of capital, the interest thereon, the quantity manufactured, 
the amount of toll and the wages of labourers. Wholesale 
traders were allowed a five per cent profit on home-grown 
<iommodities and ten per cent profit on foreign goods. 
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Strength of Political Parties in the Provincial Assemblies 


(The figure against the Province indicates the total number of seats in the Assembly) 


(1) Assam 108 


Congress 32 

Independent Party 19- 

Tribal etc. 4 

Gonstitutionahsts 3 


The Assam United Party 49 

(2) Bengal 250 

Ministers belongmg to 
different groups 11 
Ooahtion Party (Muslim 
League and Proja 
Party) 94 

Scheduled Castes 

supporting Govt. 10 
Europeans 25 

Total number of 


(5) Bombay 175 

Congress 88 

Muslim League 26 

Independent Labour 

Party 14 

Progress Party 12 

f. . I Peasants and People's 
Opposi. j 8 

j Peasants and Workers’ 

1 Party 8 

Democratic Swaraj 

Party 6 

I Independents IS 

86 



Government supporters (6) Madras 215 

140 Congi’ess 162 


4 Anglo-Indians and 7 members 


'• Justice Party 

Muslim League 

17 

13 

of Nationalist Party usually 

Opposi- j 
tion ' 

European Group 

7 

support the Government 

National Democratic 


[ Congress Party 51 

j Party 

4 

j Pro] a Party 21 


Anglo-Indians 

2 

Scheduled Castes 14 


^ Independents 

9 

86 



52 


(3) Bihar 152 

Congress 98 

Bihar Nationahst Coah- 
tion Party 25 

„ . Mushm Independent 

Opposi-, 20 

Muslim League 

Members 4 

No Party 3 

52 

(4) C. P. and Berar 112 

Congress 71 

^ . ( , Independent Party 17 

Opposi- ^^ted Party 5 

tion ( Muslim League 10 

32 


(7) North-West Frontier 
Provmce 50 


Govt. 

i Congress 

21 

1 Non-Congress 

4 



25 

1 

f Muslim League 
Hindu-Sikh Nationalist 

12 

Opposi- J 

1 Party 

4 

tion 1 

j Central Nationahst 


1 

Party 

5 


^ No Party 

3 



24 

(8) Orissa 60 


Congress 85 
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National Party 13 

I Independent Party 1 

Opposi-j All-Orissa United 
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SUBJECTS FOR ESSAYS 


INTRODUCTION (PAGE 1) 

1. Define the natm’e and scope of Political Science. Hoiv is it related 

to Ethics, Economics and Sociology ? (Bombay 1936, ’37] 

2. "What is the relation of Pohtical Science with (a) History, (h) Econo- 
mics and (c) Ethics ? (Bombay 1941 ; Dacca 1935) 

3 Indicate the connection between Politics and Economics from modern 
finance, trade and labour legislation. (Cal. U. 1918 Hons.) 

4. Discuss the relation of Political Science to Sociology, History, Econo- 
mics and International Law. (Patna 1932) 

5 Discuss the relation of Political Science with Economics and Juris- 
prudence. How far is Politics both a science and an art ? (Bombay 1935) 

6. “History without Political Science has no fruit and Pohtical Science 

without History has no root.” Discuss this statement. (Cal. XJ. 1933) 

7. "What do you understand by the term of ‘Historical Method’ ? State 
briefly the chief contributions of at least one writer of the Historical School. 

(AU. U. 1934) 

8. How IS Political Science related to History ? (Punjab 1938) 

9 Define “Pohtical Science” and distinguish it from “Politics” and 

“Pohtical Philosophy”. Is Political Science really a Science ? (Punjab 1937) 


CHAPTER I (PAGE 12) 

1. Discuss the theory that the State is not identical with the Nation. 

What do you understand by a ‘National State,’ and ‘the principle of 
nationality’ ? (Cal. IJ. 1925) 

2. Define Nation and NationaUty. What are the basic elements of 

Nationality ? Is any one of them absolutely essential ? (Punjab 1936) 

3. What are the essential attributes of a State ? Distinguish between 

State, Nation, Society and Government. (Bombay 1936) 

4. Examine the influence of geographical factors on Pohtical development. 

Illustrate your answer by reference to Indian conditions. (Bombay 1936) 

5. Describe the pohtical, physical and spiritual bases of the State. 

(Cal. U. 1925 Hons ) 

6. Define an “organism”. Indicate the exact implications of the Organic 

theory of the State. Does it mean that the State resembles an organism in all 
points ? How is the relation between the state and the individual defined by 
the Organic theory ? (Cal. 1924, ’33 ; All. U. 1931) 

7. Estimate the value of the Organic theory of the State to students of 

Pohtical Science. (Madras 1937) 

8. Discuss (a) the orgamc theory of the state, and (b) the evolutionary 

theory of the origm of the state. (Bombay 1935) 

9. Distinguish between Society, State and Government. (All. U. 1930) 

10. Trace the growth of the ideal of nationalism in modem age. 

(AU. V. 1931) 

11. “A nation is not necessarily a state any more than a state is neces- 

78 
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sarily a nation.” Explain the meaning of this statement and clearly differen- 
tiate nation and nationality from Statehood. (All. U. 1984) 

12. Discuss the problems arising from the existmg minorities in a State. 

What are the different methods of sohdng them ? (Patna 1934) 

13. ^\Tiat are the essential factors that contribute to the development 
of Nationalism in a country ? To what extent do you think they exist in India. 

(Cal. U. 1985) 

14. WTiat is meant by the Orgamsmic Theory of the State ? How far 

is the theorj' sound ? (Cal. U. 1936) 

15. '\Miat is meant by the orgamsmic theory of the state ? How far is this 
theory a satisfactory explanation of the nature of the State ? (Cal. U. 1940) 

16. How do you define a State ? Do the following come under your 

definition of a state : (a) Hyderabad Deccan, (b) New York, (c) the League 
of Nations ? Give reasons for your answer. (Cal. U. 1936) 

17. W’hat are the rights of nationalities and to what extent are they 

sustainable ? (Madras 1935) 

18. ‘One nation, one state’. Is this a sound ideal ? (Madras 1934) 

19. State the factors which have assisted in the formation of democratic 

national States. (Rangoon 1988) 

20. Distinguish between State and Society. (Rangoon 1938) 

21. Discuss the merits and demerits of nationalism as a political ideal. 

(Madras 1987) 

22. What are the essential elera ents of nationality ? How far can 

present-day India be said to possess them ? (Bombay 1935) 

23. What are the forces that tend to create a nation ? How far are 

these forces operative in this country to-day ? (Cal, U. 1987) 

" 24. What is meant by Government ? To what extent does the autho- 
rity of Government ultimately rest on force ? (Cal. U. 1938) 


CHAPTER II (PAGE 38) 

1. Discuss the evolutionary theory of the origin of the State. 

(Bombay 1941) 

2. State and discuss Hobbes’s view of the origin and nature of the State. 

(Bombay 1928 ; All. U. 1932) 

3. Discuss the general features of the evolution of the modem State. 

(Bombay 1927) 

4. Can you prove that the State is a historical growth ? (Rangoon 1939) 

5. Critically examine the Social Contract theory of the Origin of the 

State. Is the theory entirely valueless ? (Cal. U. 1931, ’32, ’37) 

6. “The State is an association for rendering pubhc service.” Discuss 
the remark in the light of the Organic and Social Contract theories. 

(Bombay 1938) 

7. Carefully examine the doctrine of Social Contract. How far does it 

furnish the true explanation of the origin of the State ? (Punjab 1937) 

8. Criticize the Social Contract theory of the origin of the State. 


(Cal. U. 1941) 

9 the vJue of the Social Contract theory as propoundea by 

Hobbes and Locke. What are the reasons for its disappearance to-Ly ? 

(Nagpur 1985 ; Bombay 1936 ; Punjab 1934) 
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. 10. Discuss the practical importance of the Social Contract theory in actual 
Pohtical development. (Cal. U. 1929) 

. 11. Briefly describe the organisation of patriarchal society, and show m 

what respects it differs from modern political society. (Madras 1937) 

12. Examine Marne’s Patriarchal theory in the light of the researches of 

McLenan and others. (Punjab 1935) 

13. How far is it true to say that the origin of the State lies in ‘force’ ? 

(Punjab 1936 ; All. U. ’33) 

14. Discuss the imderlying tenets of the theory of the divine right of 
kings. In what sense was it the cMld of circumstances '? (All. U. 1930, 1933) 

15. Explam the theory of Social Contract as interpreted by its leading 

exponents. How far do you find its implications present in the modem 
federal constitutions. (Patna 1984) 

16. State and criticise the Social Contract theory as an historical or 

rational explanation of the origm of the State. (Madras 1936) 

17. What differences do you observe in ‘the state of nature’, as described 

by Hobbes, Locke, and Eousseau ? (Madras 1935) 

18. State briefly the various theories of the origin of the State with which 
you are acquamted, and consider the elements of truth in each of them. 

(Madras 1934) 

19. What important features have characterised the evolution of the 

State ? Do you think that the nation state is the final term in the process 
of political evolution ? (Bombay 1938) 

20. Which theory of the Origin of the State do you favour and why ? 

(Punjab 1935) 

21. Indicate the general features of state development. (Dacca 1935) 

22. Carefully examine the theory of Social Contract and Popular Sovt- 

reignty as expounded by Rousseau. (Punjab 1935) 

23. Trace the process by which primitive tribal communities have been 

developed into modern political communities. (Punjab 1934) 

24. What was the Hmdu conception of the State ? Mention the chief 

theories about its origin given by BDindu writers. (Benares 1930) 


CHAPTER III (PAGE 54) 

1. ‘Sovereignty is the original, absolute, unlimited power over the indivi- 
dual subject and over all associations of subjects.’ Explain and discuss. 

(Madras 1937) 

2. Wdiat is meant by Sovereignty ? Is it absolute, or are there any 

limitations upon the exercise of Sovereignty ? (Punjab 1936) 

3. Discuss the relative soundness regarding the location of sovereign 

power (a) m the people, (b) in constitution-makmg organ, (c) in law-makmg 
organ. (Gal. IJ. 1920 Hons.) 

4. Define the nature of pohtical sovereignty. What modifications, if 
anv. has the concept of political sovereignty undergone m recent times ? 

(Bombay 1936) 

5. Explam clearly the following concepts . — (a) legal sovereignty, (b) 

political sovereignty, and (c) popular sovereignty. (Dacca 1935) 

6. Discuss Austm’s Theory of Sovereignty. 

(All. U. 1930 ; Bombay 1928, ’38 ; Punjab 1937) 
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7. Examine the legalist conception of sovereignty m the light of modern 

political developments. (Bombay 1930 ; Punjab 1935) 

8. Give an account of the Pluralistic attacks on the theory of Sovereignty. 

(Patna 1932) 

9. Discuss briefly the recent changes in the conception of sovereignty. 

(Cal. U. 1931) 

10. Some writers reject the distinction between legal and political 

sovereignty on the ground that it seems to recogmse a dual sovereignty m 
the state. Comment. (Cal. U. Hons. 1925) 

11. Explain clearly who should exercise political sovereignty. (Eangoon 1938) 

12. Clearly bring out the distinction between Legal and Pohtical Sovereignty. 

Illustrate this distinction by reference to England. (Cal. U. 1941) 

13. WTiat are the characteristics of Sovereignty ; when we speak of 
“limited sovereignty", do we understand physical or legal hmitations ? 

(Cal. U. Hons. 1928) 

14. Gi\e briefly the histoi*y of the doctrme of Sovereignty. (All. XJ. 1934) 

15. Briefly explain Austin’s theory of sovereignty and the objections to 

which it is open to daj’. (Madras 1934, ’36) 

16. "Write short notes on (a) Popular Sovereignty, (b) Eights of 

Nationality, (c) Pluralistic theory of the State. (Bombay 1935) 

17. Trace the evolution of the theory of Sovereignty. Is the modern 

State a sovereign State ? Give reasons. (Bombay 1935) 

18. Examine the objections to the theory that Sovereignty lies with the 
body which has power (legally) to make any law it wishes, (Bombay 1937) 

CHAPTER IV (PAGE 73) 

1. “A law is a command which obliges a person or persons to a course 

of conduct’’. Comment on this defimtion considering particularly the cases 
of (a) customary law, (b) equitj", (c) mternational law. (Cal U. 1930) 

2. Discuss the propriety of the use of the word “law” in connection with 

the international regulations. (Bombay 1921) 

3. Consider the relation of law to liberty. (Bombay 1928) 

4. “Law is both a mirror of conceptions and active force. It exercises 
both an ethical and a physical compulsion.” Explam. (Cal. U. 1930 Hons.) 

5. Distinguish between the spheres of Law and Morality and show the 

relation that exists between them. (Cal. U. 1932 Hons.) 

6. Is International Law enforceable like positive municipal law ? If 

not, in w’hat sense is it called law ? (Cal. TJ. Hons 1929) 

7. Define law. Differentiate, as to origm, content and sanction, positive 

laws from (a) laws of nature, (b) moral laws, (c) social laws, (d) religious laws 
and (e) the bye-laws of a municipality. (Dacca 1938) 

8. Discuss the nature and sources of law. (Cal. U. 1932, ’35) 

9. _ Argue the case for and against the introduction of a system of 

a dmin istrative law in India. ' (I. o. S. 1983) 

10. “Statutory orders and the growth of administrative law are the two 

great dangers to democracy.” Explam and illustrate this statement. What 
proposals have been made to counteract these dangers ? (I. C. S 1934) 

11. How does the Eule of Law protect the hberty of the subject ? 
Can the system of administrative law as it obtams in France do this ? 

(Madras 1930 ( 
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12. Wliat IS law ? What are its sources ? Does “Law exercise both an 

ethical and a physical compulsion” ? (Nagpur 1934J 

13. Give an outline of the history and content of International law. 

How far is it correct to say that during the last few jears the concept of 
International law has received a severe set-back ^ (Bombay 1938) 

14. Write notes on ; 

Administrative Law Courts, (Bombay 1937) 

Eule of Law (Bombay 1936) 

15. What is law ? How does it differ from ethics ? Examme the foUowmg 
statement : “There is a common legal conscience in mankmd.” (Cal. U. 1938) 

16. Trace the history and discuss the sources of International Law. 

(Bombay 1941) 

17. What is the nature of International Law ? To what extent does it 

constitute a limitation upon the sovereignty of a State ? . (Cal. U. 1940) 

CHAPTER V (PAGE 90) 

1. State what you understand by liberty and discuss the difficulties 
pertaining to the realisation of hberty in democratic countries. (Cal. U. 1930) 

2. Estimate the importance of freedom of speech and discussion. State 

how it IS secm’ed in various modern constitutions and discuss how far it should 
be interfered with m time of war. How would you secure this freedom m the 
future constitution of Swaraj India ? (Cal. U. 1929) 

3. Explain the value of the ideal of hberty and distmguish between civil 

and pohtical liberty. (Dacca 1936) 

4. How has the conception of hberty varied at different times and amongst 

different peoples ? (Cal. U. 1928) 

5. “Liberty is absence of restraint.” Discuss. (All. U. 1932f 

6. Criticise the doctrme of natural right. How does the conception 

of the fundamental rights of the mdividual in some of the modem constitutions 
differ from it ? (Patna 1934) 

7. To what extent, m your opinion, can constitutional safeguai*ds be 

guarantees of individual hberty ? (I. C. S. 1933) 

8. What do you understand by “Liberty” and hoi\ can it be secured ? 

(Nagpur 1934) 

9. What m yomr opmion, constitutes the justification, sanction and content 

of civil hberty ? To what extent does the realisation of civil hberty depend 
upon economic equahty ? (Bombay 1938) 

10. Explam the term Liberty and justify the remark that Sovereignty and 
Liberty, far from bemg contradictory, are correlative terms. (Bombay 1941) 

11. Discuss the statement that “modern theory tends to under- value 

the idea of pohtical hberty.” (Piangoon 1938) 

CHAPTER VI (PAGE 103) 

1. Distinguish between Civil and Political rights. Enumerate some of 

the obligations of a citizen. (Cal. U. 1941) 

2. Explam carefully the rights and duties of citizenship. (Cal. U. 1928) 

3. What do you understand by a citizen ? In what wajsis the position 
of a citizen superior to that of an alien ? What important difierences concern- 
ing the acquisition of citizenship exist in the laws of various states ? 

(Cal. U. 1930) 
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4. Trace the historical eircumstanees which led to the rise of the nation 

state in Europe. (Madras 1985) 

5. "What were the rights and duties of citizenship in Athens and Bonae ? 

How do they differ from those of modern citizenship (Madras 1931) 

6. “Civic liberty is not absence of restraint but an opportunity for self- 

reahsation”. Comment upon this statement in the hght of negative and 
positive versions of individual liberty. (Bombay 1936) 

7. Distmguisb between civil and political bberty, and indicate the content 

of civil bberty. (Bombay 1987) 

8. What in your opinion, constitutes the justification, sanction and 

content of civil liberty ? To w'hat extent does the reabsation of civil liberty 
depend upon economic equality ? (Bombay 1938) 

9. “Rights and duties are two aspects of the same thing." Discuss. 

(Punjab 1938) 

10. How far are liberty and equality complementary ideals 2 (Andhra 1938) 

11. “We cannot say that the rights of the individual are constant ; they 

are obviously relative to time and place.” Com m ent. (Andhra 1939) 

12. “Rights are not the creatures of law hut its condition precedent. 

They are that which law is seeking to realize.” (Bombay 1941) 


CHAPTER VII (PAGE 117) 

1. Define “constitution”. Why is it necessary for a federal government 

to have a written constitution '? What is the greatest weakness of a written 
constitution ? (Cal. U. 1923 ; Dacca 1935) 

2. "What do you mean by the ‘Constitution’ of a country ? How does a 

•written constitution grow ? (Cal. U. 1940) 

3. Mliat is meant by the constitution of a country ? State constitutional 
changes can be effected in England, France and the U. S. A. (Cal. U. 1932) 

4. Account for the vogue of written constitutions m recent times. What 

inferences do you draw from them about the fundamental rights and principles 
w'hieh a written constitution should safeguard ? (I, C. S. 1934) 

5. Describe and illustrate the different methods of constitutional 

amendment. (Madras 1934) 

6. Distinguish between a “rigid” and a “flexible” constitution, and des- 
cribe the merits and demerits of each. Explain how the distinction 
between the two is one of degree and not of kind. (Nagpur 1934 ; Dacca 1935) 

7. Explain how constitutional amendments may be made in England, 

Prance, and the U. S. A. (Cal. U. 1935) 

8. Discuss Aristotle’s classification of the State. ‘The classification of 

constitutions made by Aristotle, Montesquieu and Rousseau must now be 
regarded as obsolete.’ Why ? Suggest a classification in harmony with modern 
conditions. (Bombay 1936 , Rangoon 1939) 

9. What is a documentary constitution ? Illustrate from the history of 
States, the purposes for which such constitutions have been created. 

(Rangoon 1938) 

10. What are the respective merits and demerits of written and unwritten 

constitutions ? (Bombay 1936) 

11. “The distmction between States with written and those with 

unwritten constitutions is an illusory basis of division. Examine this 
statement. (0^1. U. 1937) 
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J2. ‘The vital point in a constitution is its method of amendment. 
Explam the statement, givmg reasons for your auswer. (Dacca 1935) 

CHAPTER VIII .PAGE 124) 

1. What important practical difficulties foUow from the distinction between 

a written and an im written constitution ? (Patna 1924) 

2. Examine — ^Aristotle’s classification of States has been the cause of 

much confusion from a failure to discriminate between forms of state and 
forms of government. (Cal, U. 1926) 

8. What does Aristotle mean by Polity ? What place in Aristotle’s theory 
does it occupy in relation to other forms of government, and to his ideal 
state ? (Cal. U. Hons 1928) 

4. Distinguish between the Federal and Unitaiy State. State what you 
regard as the peculiar features of the new federal constitution of India. 

(Bombay 1936) 

5. Draw up a list of Federal States now in existence. Choose one of them 

and describe its chief features. (Rangoon 1938) 

6. Compare the Hmdu theory of the Ring’s origin with the European 

theories of the Divine Right of Kmgs. (Nagpur 1937) 

7. “The best test of the success of a state system is the length of life 

which it can secure for the state. The republican system of India, as a class, 
proved very successful in securmg longivity. (Jayaswal) (Nagpur 1937) 

8. On what principles should states be classified ? (Punjab 1938) 

9. Discuss with special reference to India the conditions which favour a 

federal rather than a unitary system of government. (Bombay 1941) 

CHAPTER IX (PAGE 134) 

1. What are the essential conditions for the successful working of demo- 
cratic government How far are these conditions present in India ? 

(I. C. S. 1935) 

2. What do you mean by democracy ? Whatever may be the weaknesses 

of democracy, and they undoubtedly exist, it seems destined to become 
universal. Discuss. (Cal. U. 1936) 

3. Describe and illustrate the characteristic features of Greek democracy. 

(Madras 1936) 

4. “Rome is a remarkable example of a community which advanced a 

long wav on the road to democracy, but never achieved it.” Explam and 
discuss. (Madras 1934) 

5. “While democracy is said to be the only form of government which 

IS smtable for civihsed people, most of the civilised nations of to-day have 
undemocratic governments.” Account for this paradox. (Bombay 1938) 

6. Estimate the extent to which Mill’s analysis of representative govern- 
ment was valid m his own days and in ours. (Nagpur 1937) 

7. Distinguish between direct and indirect democracy. (Punjab 1938) 

8. State the principal arguments in favour of democracy. How do you 

account for its present eclipse ? (Bombay 1941) 

CHAPTER X (PAGE 152) 

1. How does a Federal Union differ from (a) an alliance, (b) a confedera- 
tion, and (c) a unitary state ? K* 19^0) 
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2. What are the distinguishing marks of federal union and how does it 
differ from a federation and a unitary form of government ? (Cal. U. 1932, ’35) 

3. Compare and contrast a federation with a confederation. There are two 
main types of federation ; w'hich kind of federation is suited for India ? 

(Cal. U. 1931 ; Patna 1925 ; Rangoon 1939) 

4. What are the conditions necessary to the formation of a Federal union ? 

WTiy should the federal constitution be written ? (Cal. XJ. 1925) 

5. Discuss the strength and weakness of Federation. How far is federa- 
tion suited to India ? (Bombay 1931) 

6. Describe the position of the communities m a federation (Cal. U. 1926) 

7. Explain the nature and characteristics of a federal union. Under 
what conditions can a federal union come into existence ? (Cal. U. 1930 Hons.) 

8. Explain the principles on which powers are distributed in a federation 

between the federal state and the constituent units. (Patna 1934) 

9. In what respects does the imitary form of Government differ from 

the federal ? (Cal. U. 1936) 

10. What circumstances have contributed to the emergence of Federations ? 
Illustrate your answer by reference to past or present federations. 

(Bombay 1936) 

11. Outline any one scheme of federal government known to you and 

point out how it has dealt with the main problems that a system of federal 
government has to face. (Bombay 1937) 

12. “Federations are essentially composite states and as such they involve 

some distribution of sovereignty between tbe Federal and State governments”. 
Discuss. (Bombay 1938) 

13. Discuss and illustrate the conditions necessary for the success of a 

federal union. How far do they exist in India ? (Cal. U. 1937) 

14. Compare and contrast the Canadian and American forms of federation, 

estimating the success of each. (Punjab 1938) 

15- Draw up a list of Federal States now m existence. Choose one 
of them and descnbe its chief features. (Rangoon 1938) 


CHAPTER XI (PAGE 166) 

1. Describe the constitution and functions of the Permanent Court of 

International Justice. (Nagpur 1935) 

2. Summarize the attempts of the League of Nations to reduce national 

armaments. How far have these been successful ? (Nagpur 1936) 

3. “The value of the League of Nations will depend m large measure 
upon the reeogmtion by the nations of the importance of group development 
within the all-embracing circle of the League.” Explain and discuss. 

(Nagpm’ 1936) 

4. Give a short account of the non-political activities of the League of 

Rations. (Patna 1934) 

5. Consider the extent to which the League of Nations has curtailed 

State sovereignty and national independence. (I. C. S. 1934) 

6. Write a short essay on the constitution, functions and work of the 

League of Nations. (I. C. S. 1984) 

7. In ivhat conditions does a Federal State come into existence ? Do 

they obtain in India at the present moment ? (Madras 1929) 
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.8. Distinguish between the various classes of mandates and describe 
the method and extent of the control exercised by the League of Nations over 
the mandatory power. (Nagpur 1935) 

9. Describe one purpose, orgamsation and activities of the League of 

Nations. (Bombay 1935) 

10. Describe the constitution and functions of the League of Nations. 

Discuss its effectiveness. (Bombay 1937) 

CHAPTER XII (PAGE 177) 

1. Show that the rigid separation of powers is impracticable and 

undesirable. (Gal. U. 1924, ’32 ; Dacca 1935) 

2. Examme the theory of separation of Powers. How far is ■ it translated 
into practice m Great Britam, Prance, Germany and the U. S. A. ? 

(All. U. 1930 ; Cal. U. 1918, ’19 Hons. ; Madras 1936 ; Nagpur 1934) 

3. Analyse the constitution of the U. S. A. in the light of the theory of 

the Separation of Powers. Is it responsible for any friction in the actual 
working of the constitution ? (Patna 1934) 

4. State and discuss Montesquieu’s theory of Separation of Powers. ‘ How 

far is this theory a satisfactory doctrme of liberty ? (Bombay 1985) 

6. State and discuss the theory of Separation of Powers. How do you 
account for the fact that most States have latterly weakened m their support of 
this theory ? ' (Bombay 1938) 

6. Explain and criticise the theory of Separation of Powers. To what 
extent has it found application in the Indian constitution ? (Bombay 1941) 

7. Explain carefully the statement that the systems of ‘Separation of 

Powers’ and ‘Check and Balance’ prevent chaos of authority and unify govern- 
mental powers. (Cal. U. 1941)* 


^CHAPTER XIII (PAGE 183) 

1. Describe the working and utility of Referendum and Initiative. What 

do you mean by ‘Recall’ ? (Patna 1932 ; Madras 1936) 

2. Explain briefly the claims of (a) functional and (b) territorial represen- 
tation in the modern state. (Cal. U. 1931) 

3. What should be the proper relation between the representative and 

his constituency m a democratic state ? Should he be bound by the instruc- 
tion of his constituents. (Cal. TJ. 1934) 

4. What arguments of pohtical theory would you use in supporting or 

rejecting a Communal representation. (Gal. U. 1931) 

5. Discuss the case for and against the Upper Chamber in the legislature. 

Give illustrations. (Patna 1934) 

6. Describe the extent to which the Referendum, the Initiative, and the 

Recall are used in different countries. (I- C. S. 1934) 

7. Summarise and discuss the means adopted in different States to 

protect the interest of mmorities. fl. 0. S. 1934) 

8. Give an account of the legislature in one of the following States and 

describe what functions it undertakes : — Great Britain, United States of 
America, Italy, Australia, Burma. (Rangoon 1988) 


*Some questions on Chapter XIV are also mcluded in it. 

79 
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9. Compare and contrast the composition and workmg of Second Chambers 

in J^pan and the U, S. A. (Benares 1939) 

10. Compare the use of the committee system in the English House of 

Commons and the House of Representatives of the U. S. A. How far does it 
obtain in Indian legislatures ? (Madras 1980) 

11. What is Referendum '? What is its place in the Swiss Constitution ? 

"Why has it not been introduced in England ? (Madras 1935) 

12. What are the advantages claimed for the bicameral system of 

legislature ? How far are they real ? (Cal. U. 1935) 

13. "Write explanatory notes on the followmg : — (a) Communal represen- 

tation, (b) Proportional Representation, (c) Indirect election, (d) the Initiative 
and Referendum. (Cal. U. 1986) 

14. What do you think ajre the proper functions of a Second Chamber ? 

(Punjab 1938) 

15. What is Proportional Representation? Do you think it is suitable 

to Indian conditions ? (Punjab 1938) 

16. Distinguish between direct and indirect democracy. (Punjab 1938) 

17. Give the case for and against a smgle-chamber legislatm’e. 

(Punjab 1987) 

18. Describe the working of the Committee system in the Ei’ench Chamber 

of Deputies and the American Congress. (Madras 1937) 

19. Distinguish between Initiative, Referendum and Plebiscite. Indicate 

the merits and defects of direct legislation. (Bombay 1937) 

20. ‘‘'While majorities have an inherent right to rule, minorities have 
an equally solemn right to be heard.” Comment upon tins statement and 
estimate the extent to which the principal forms of minority representation 

•fulfil their purpose. (Bombay 1988) 

21. 'What devices ai*e now in use or can be suggested to expedite 

parliamentary business in democratic states ? (Bombay 1988) 

CHAPTER XIV (PAGE 200) 

1. * How do modern States endeavour to prevent the possible tyranny of 

the majority ? (Bombay 1941) 

2. With special reference to Burma, consider the value of the single- 
member constituencies. . (Rangoon 1938) 

8. Explain the essential features of proportional representation. Advance 
ai^uments for and against it. (Rangoon 1939) 

4. Explain and estimate the value of each of the following constitutional 
instruments : Plebiscite, Referendum, Popular initiative. (Rangoon 1989) 

5. What do you understand by a ‘Minority’ ? How would you safeguard 

the interests of a minority in the state ? (Dacca 1935) 

6. Explain some of the constitutional devices that have been designed to 
bring the electorate into closer touch with their representatives. (Dacca 1938) 

7. Mention some of the rights of minorities. What measures would you 

propose for the purpose of safeguarding minority rights ? (Dacca 1937) 

8. Discuss the value of separate electorates m the political evolution of 

Modem India. (Benares 1930) 

9. Describe the Baden System of proportional representation introduced 

by the Weimar Constitution m the German Republic. (Benares 1939) 
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,10. "What mam gchemes have been proposed for repre-senting mmorities 
on elected bodies ? Comment on these schemes. (Bombay 1937) 

CHAPTER XV (PAGE 228) 

1. Describe the nature, forms and functions of the executive. 

(Bombay 1941) 

2. Describe the causes of unstability of the French Ministiy. 

(Cal. U. 1932 Hons.) 

3. What is meant by Cabmet Gkivemment '? Describe the organization 

of a Cabinet m Burma during 1937. (Eangoon 1938) 

4. Gompai’e and contrast the constitutional position and powers of the 
Japanese Emperor, Swiss President, and the German Fuehrer and Chancellor. 

(Benares 1939) 

5. Bxplam clearly the relations which exist between the executive and 

the legislature in Great Britam and contrast them with those which exist in 
the U. S. A. (Patna 1926 ; Cal. U. 1920) 

6. Presidential government may not have a President, and a country 
which has a President may not have a Presidential government”. Discuss. 

(Bombay 1930) 

7. Give a general outline of the executive functions of Government. 
Are there any general principles underlying the exercise of these functions ? 

(Cal. U. 1919, ’22, ’23) 

8. Describe the position and powers of the Head of the Federal executive 

in the United States of America. 1^35) 

9. Compare and contrast the powers of the President of the U. S. A. 

with that of the President of the French Republic. (Madras 1936) 

10. How is the efficiency of executive administration secured unde^ 

the system of parliamentary executive ? (Madras 1930) 

11. Account for the weakness of French Ministries. What methods Would 

you suggest to strengthen them ? (Punjab 1938) 

12. Assess the relative merits of Parliamentary and Presidential Execu- 
tives. What are their main defects ? (Bombay 1938) 

CHAPTER XVI (PAGE 242) 

1. What IS the best method of selecting (a) a Prime Minister, (b) a Judge, 
(c) a Chauman of a Public Service Commission, (d) a Senator ? (Rangoon 1938) 

2. Describe the main features of the Indian Civil Service— its methods of 

appointment, its relations to the legislature and the executive under the 
present dual system of provmcial government. Does the present system 
contribute to good government ? Give reasons. (Benares 1930) 

CHAPTER XVII (PAGE 250) 

1. Discuss the means which you would like to be adopted m order to 
ensure the independence of the judiciary in democracy. - (Bombay 1931) 

2. Compare the position and orgamzation of the Federal Judiciary in the 

U. S. A and Switzerlaaid. T- 1932) 

3. Compare the judiciary of the U. S. A. with that of England. _ _ 

^ (Cal. U. 1982 Hons.) 

4. Describe the functions and jm'isdiction of the French Administrative 

Courts and discuss their merits and demerits. (Cal. U. 1981 Hons.) 
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5. What are the fuactioas and jurisdiction of the English House of Lords 

as tlie highest court of justice ? (Cal. U. 1926) 

6. What are the functions and jurisdiction of the French AdminiatratiYC 
Courts ? Discuss the advantages of, and objections to, these courts. 

(Cal. U. 1924) 

7. Discuss the merits and demerits of the Rule of Law and Administra- 
tive Law in the light of Enghsh and French experience. (Madras 1935) 

8. State exactly the difference between the position of the American 

Judiciarj- and that of the British Judiciary in respect of the interpretation of 
laws. How far has the Judiciary proved to be a good protector of the 
constitution in the United States ? (Nagpur 1937) 

9. How is the independence of the Judieiaiy seemed in Great Britain and 

France ? Discuss the question with special reference to methods of 
appointment and tenure of office. (Benares 1930) 


CHAPTER XVIII (PAGE 257) 

1. Discuss the merits and defects of the Party System. (OaL U. 1940) 

2. Discuss the necessity and justification of the Party System in a 

democracy. (Oal. XJ. 1941) 

3. Discuss the advantages and disad^ antages of the Party System How 

far would it suit India 2 (Bombay 1931 , Rangoon 1939) 

4. ‘‘Far from being in conflict with the theory of democratic government, 
party government is the only thing which renders it feasible.” Explain. 

(Bombay 1980) 

5. Judge the value of the Party and the Group Systems from their actual 

working in England and France. What sort of a Party System is growing up 
^in India and why ? (Bombay 1929) 

Party System m France has not been remarkably successful.” 
V\ by not ? (Oaj_ 2924, ’21) 

7. Discuss the respective merits of the Group System and the Party 
System. 


8. _ Discuss the uses and abuses of the Party System. What are the 

essential conditions for its proper working •? (Patna 1934 ; Nagpur 1934) 

9. Compare and contrast the organization and working of the Party 

System in England and the Imited States of America. (Madras 1985) 

advantages and drawbacks of the two -Party System 
with those of the multipIe-Party System. (Madras 1935) 

11. Is_ a two-Party System essential for parliamentary government ? 
UiscuBS, with special reference to the position m France and Great Britain. ' 

(Patna 1939) 

n ^ost natmal and 

condemned as the most unnatural of political phenomena.” What is your 

(Bombay 1941) 

such organiza- 
tions perform, givmg illustrations from either France, or U. S. A. or Bm*ma 

. (Rangoon 1938) 

veara ■ tefmahon md orgmiiation of patties ia Mia m reoeat 

years. Examine the growth of these parties from the pomt of view of a 
saocessfal working of Parliamentarj Government in laL Do y(7 think 
Wvi *“ **'« type or the eontinentol t^S 

(Patna 1939) 
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CHAPTER XIX (PAGE 275) 

1. What are the broad lines of distinction between Central and Local 

Gk)vernments '? Glive some account of Local Grovernment in England and 
France with reference to (a) local areas, (b) organization and relation to the 
Central Government. (Bombay 1930) 

2. What are the functions of Local Government and how should the 

funds be provided that are necessary for the carrymg out of these functions '? 
In your discussion refer to the Local taxation methods in use in England and 
in the U. S. A. (Bombay 1930) 

3. Compare the systems of local administration in Germany and the 

U. S. A. ' (All. U. 1932) 

4. What are the distinctive functions of Local Government in a modern 

State ? How do you account for the growing conti'ol exercised by the Central 
Government over the working of these institutions (Patna 1934) 

5. Examine the principles and w'orking of Local Government in England, 

and compare it with that of the U. S. A. (Patna 1938, ’39) 

6. ‘In France Local Government assumes an entirely different character 

from that found in America and England.' Amplify. (Punjab 1937) 

CHAPTER XX (PAGE 288) 

1. What are the constitutional implications of the phrase ‘Dominion 

Status’ m the British Emphe ? How is a common Imperial policj^ in foreign 
affairs promoted under such states? (All. U. 19321 

2. Describe the place wdiich the self-go\ erning colonies occupy in the 

emphe. What is the extent of their autonomy ? In what respects are the 
subjects to the control of the British Parliament ? (Cal. U. 1928) 

3. Explam the chief provisions of the Statute of Westminster, 1931. ^ 

(Dacca 1937) 

4. Show to what extent the autonomy of the British Domimons is real. 

(Dacca 1938) 

5. 'Dominion Status is now a concept which varies from Dominion to 

Dominion’. Explam and illustrate this from the cases of Canada and 
South Africa. (Dacca 1939) 

6. Describe the position of the Governor- General m a Dominion. 

(Dacca 1937) 

7. To what extent are the diffei’ent classes of Britam’s overseas iiossessions 

or colonies dependent on her ? What are the reasons for the variation m 
the degree of their dependence ? (Bombay 1937) 

8. Write a short review of British Colonial policy from the American war 

of Independence with special reference to the devolution of power to the 
British dependencies. (I. 0. S. 1933) 

9. Explam the relations between England and the Dominions. (Madras 1934) 

CHAPTER XXI (PAGE 298) 

1. Do you agree with the view that every extension of the province of 
gevermnent is a further restriction of individual liberty '? (Bombay 1939) 

2. Discuss the grounds upon which is based the Individualistic theory 

of the functions of Governments. (Bombay 1930) 

3. Describe the essential features of the Individuahstic and Socialistic 
functions of Government. Point out the errors m both. (Cal. U. 1914. ’25) 
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4. Give a short account of modem Socialism and illustrate the- Socialistic 

tendency in modem legislation. (Cal. U. 1918, Hons. ’18) 

5. How far should the states initiate social reform ? (Cal. U. 1931) 

6. ‘The function of the State is to secure the common ends which recom- 

mend themselves to the general will and which cannot be seem'ed without 
compulsion’. Discuss. (Patna 1938) 

7. On what prmciples of political theory can you justify (a) removal of 
mass illiteracy by the State, (b) protection of home industries, (c) ‘Prohibition’. 

(Patna 1939) 

8. “The State is a partnership in all science ; a partnership in all art ; 
a partnership in every virtue and in all perfection”. — (Burke). How far 
would you agree with this description of the ends of the state ? (Madras 1929) 

9. "After all, the State is not itself an end but merely the means to 

an end." Discuss. (Bombay 1941) 

10. What is socialism *? Enumerate some of the socialistic functions 

of the governments of India and Bengal. (Dacca 1935) 

11. “ The state is a joint-stock protection company for mutual assistance.” 

Discuss. (Madras 1936) 

12. What do you consider to be the proper limits and functions of the 
state ? Should the Indian government undertake social legislation ? 

(Madras 1935) 

13. Distinguish between the essential and optional functions of Govern- 
ment. How far can you justify the distinctiou on abstract principles ? 

(Bombay 1936) 

14. ■■ The State is an association for rendering public service ”. Discuss 
the remark in the light of the Organic and Social Contract theories. 

(Bombay 1938) 

15. What, in your opinion, are the proper ends of the State ? Discuss 
the question in the light of the recent extension of State activity. 

(Bombay 1938) 

16. Bring out clearly the resemblances and differences between Indivi- 
dualism and Idealism as regards the proper sphere of State action. 

(NagpuiT 937) 

1 1 . What in your opinion is the proper sphere of a modern state ? 

(Cal. U. 1936) 

18. The sole duty of Government is to protect the individual from 

violence and fraud Discuss. (Cal. U. 1937) 

19. Should there be any limits to State action? If so, where would you 

put the limits? (Cal. U. 1938) 

20. What are the funetions of Government ? Which of them do you 

regard as essential ? 1938 , 

21. State and Criticise the Individualism of Mill. (Punjab 1937) 

22. Give a critical exposition of the Fascist and Nazi organization of the 

(Bombay 1937) 


CHAPTER XXir (PAGE 315) 

: (Madras 1937) 

2 . What are the essential features of democracy ? Discuss its nresent 
prospect,. (Sombey iTs) 
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,3. In what way does economic inequality hamper the working of political 
democracy? (Bombay 1936) 

. 4. Both Eussian Communism and Italian Fascism claim that their 
organizations are much better suited for promoting social welfare than any 
form of democratic government can be. Examme this claim. (Nagpm* 1937) 

5. “ Fascism is simply the transference of the ideals of action, of leader- 

ship, and of the team spirit from the realm of Athletics to that of Politics ”. 
Discuss. (Nagpur 1937) 

6. Discuss the Sociahsts’ case for the extension of the functions of 

Government. (Punjab 1937) 

7. “ Politibal equality is never real unless it is accompanied by virtual 

economic equality ”. Comment. (Andhra 1939) 

8. Explain the merits and demerits of democracy and of dictatorship, 

(Dacca 1936) 

9. Discuss the elements of strength and weakness of the democratic 

form of government. (Benares 1939) 


CHAPTER XXIII (PAGE 333) 

1. Describe the main elements that go to make up the British Consti- 

tution, discussing the part that Conventions play in it. What are the sanc- 
tions behind them ? (Patna 1939 ; Punjab 1935) 

2. What is meant by the phrase “ Conventions of the Constitution ” ? 

Give some examples of constitutional Conventions and explain how they are 
enforced, (Punjab 1988) 

3. “ There are many subtle distinctions in the vernacular of the British 
Government, but none more \ntal, as Gladstone once remarked, than the 
distinction between the King and the Crown”. Explain this distinction, and 
discuss fully the value of the institution of monarchy in Great Britain. 

(Nagpur 1987) 

4. Discuss the position of the Crown in the English Constitution in rela- 
tion to (1) domestic matters, and (li) imperial affairs. Has it undergone any 
change on account of abdication of Edward VIII ? (Patna 1938 ; Cal. D. 1936) 

5. Discuss the position and powers of the Crown in the Enghsh Consti- 
tution, with special reference to legislation and the dissolution of Parliament. 

(Cal. D. 1940) 

6. Contrast the salient featm’es of the Constitutions of Great Britain and 

the Umted States. (Cal. U. 1941) 

7. He reigns, but does not govern ”. How far is it ti-ue of the King of 

England (Madras 1929) 

8. Summarise the mutual relation between the Executive, the Legis- 
lature and the Judicial bodies m England and in the Umted States. 

(Cal. U. 1984) 

9. Discuss the position of the Cabinet in England. To what extent 
has the Cabmet usm’ped the function of the Parhament ? (Cal U. 1928, ’37) 

10. What do you understand by mimsterial responsibility. Show how it 

works in England. (Madras 1936) 

11. Explain the powers and functions of the British Cabinet. In what 
matters m your opinion, are its general policy and working open to criticism ? 
What measures would you suggest to remedy the existing defects ? 

(Patna 1939^ 
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12. ” The English Prime Minister knows the leader of the Opposition 
better than he does his own wife — (Bernard Shaw). Comment. Canyon 
sav that the English Party System makes for absolute dictatorship of the 
pai'tv in power, which ruthlessly disregards the Opposition ? (Punjab 1936) 

13. ■' The first legislative chamber is the Cabmet." Examine the state- 
ment with regard to England. (Andhra 1937) 

14. To what extent does the Crown serve as a bond of political unity in 

the Britush Empire ? (Andhra 1936) 

15. Illustrate the special value of the House of Commons as a training 

ground for Cabinet Ministers. (Andhra 1938) 

16. Give a comparative estimate of the ways in which the power of veto 

over legislation is exercised by the King of England and the Presidents of 
France and the U. S. A. (Dacca 1939) 

CHAPTER XXIV (PAGE 365) 

1. The Enghsh House of Commons makes the ministry, but the 'minis- 
try can unmake the House. Explain this and contrast it with the relation 
m which the French Ministry is held to the French Lower House. 

(Cal. U, 1923, ’32) 

2. Enumerate imd briefly describe the privileges of the House of 

Commons m Britain. (Cal. U. 1930, ’41) 

5. Write a short note on the functions and powers of the Speaker. 

How is bis political neutrahty secured ? (Cal. U. 1930 ; Patna 1934) 

4. State the provisions of the Parliament Act of 1911. What has 
been the effect of the -\ct on the position of the House of Lords ? 

(Cal. U. 1926, ’34) 

« 5. Trace the progress of pubhc bill from its introduction to its enact- 
ment. Discuss the political importance of each stage. (Patna 1934) 

6. Describe the peculiar features of the system of private bill 
legislation in England and point out its merits and defects. (Dacca 1936) 

7. Criticise the statement that the British Cabinet is the master of 

Parh'ament. (I. o. S. 1938) 

8. To what extent and bj’ what methods do the House of Commons and 

the Cabinet m England control each other ? (I. C. S. 1935) 

9. "The House of Lords can be eliminated but not reformed”. Is this 

true? Gue reasons. (Madras 1987) 

10- Compare and contrast the Committee System of the House of 
Commons and Chamber of Deputies. (Punjab 1938) 

11. What is a Money Bill Describe the stages through which it has to 

pass to become an Act in England. (Punjab 1936) 

12. Describe the composition and functions of the House of Lords. 

(Cal. U, 1937) 

13. ^ "Pinaneially, the work of the House of Commons is rather supervision 
than direction ; and its real usefulness consists in securing publicity and 
criticism rather than in controlling expenditure.’ Elucidate this statement. 

(Dacca 1935) 

CHAPTER XXV (PAGE 387) 

1. Write a brief critical note on Delegated Legislation in Great Britain and 
Its tendencies at the present day. ’(Patna 1939) 
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. 2. Accoixat for the growing importance and mflnence of the Civil Service 
m Great Britam. Is it necessary to cheek this tendency ? If so, on what 
grounds, and how ? (Patna 1939) 

3. Is there any reason to believe that the Enghsh Constitution is unequal 
to a major economic or foreign crisis to which it may be subject m the near 
future ? If so, what adjustments are needed ? What are its features which 
enable it to withstand such crises ? (Patna 1938) 


4. “The sheer quantity of work to be accomphshed m the British House 
of Commons is overwhelming”. How would you meet this difficulty ? 

(1. C. S. 1935) 


5. How far is it correct to say that the powers of the Permanent Civil 
Service m great Britain have mcreased, are increasing, and ought to be 
dimimshed (Dacca 1939) 


6. Is bureaucracy compatible with democracy ? How 
against the evils of bureaucracy in the modern state ? 


would you guard 
(Andhra 1939) 


CHAPTER XXVI (PAGE 406) 

1. It has been held by some writers that Canada is not a true federation. 
Do you agree with this view ? Give reasons for you answer. (Dacca 1935) 

2. Explain how the legislative powers have been distributed between the 

Centre and the Provmces in the Doimmon of Canada. (Dacca 1936) 

3. Describe the composition and powers of the Central Legislature in 

Canada, (I>acca 1938) 

4. Describe the distribution of powers between the Central Government 

and the Provmcial Governments m Canada. (Dacca 1939) 

5. From the example of Canada before you, explam the term ‘Domimon 

Status’. How far is Canada a sovereign state ? (Punj'ab 19B7i 


CHAPTER XXVII (PAGE 423) 

1. "Why did the Canadian Provinces federate in the sixties while the 
Australian colomes remained mutually aloof, until the close of the 19th century ? 
Indicate the main differences in the federal constitutions of the two countries. 

(I. C. S. 1935j 

2 Describe the composition and powers of the Upper Chambers in the 
Domimons of the Empire. How are conflicts with the Lower Chamber avoided 
m Canada, Austraha and South Africa ? (Nagpur 1937) 

CHAPTER XXVIII (PAGE 430) 

1 Give an outline of the present constitution of the Umon of South 
Afeiea. 

2 Describe the position and powers of the Governor- General of South 

Africa By whom, and on whose advice, is the Governor-General appointed in 
South’ Africa? (Dacca 1936) 

3 Whv did South Africa adopt a unitary instead of a federal type of 

orgahzation? (Dacca 1987) 

4. State how governmental powers have been distributed between the 
central and provincial governments in the Union of South Africa. (Dacca 1938) 

5 Exnlain the nature of the South African Umon. How far is it federal 
m character? . (Dacca 1939) 
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6. “The Union of South Africa differs fmidamentaUy from the 

arrangement of Canada.” Amplify. ^^agpm- 1934) 

7. Briefly describe the composition and constitutional powers of the Ho’jse 

of Assembly in the Union of South Africa. (Nagpur 1935) 


CHAPTER XXX (PAGE 439) 

1. Describe the powers and functions of the Senate, Chamber of Deputies, 

President and the Cabinet in France. (Cal. U. 1930 Hons.) 

2. Account for frequent changes of ministry in France. Is this instability 

a less serious evil there than it would be in other countries ? (I. 0. b. 193oj 

3. Account for the large number of parties in Fi’ench political life. 

Discuss* whether it i.s better for the working of the Parliamentary system 
to have many parties or to have only two parties. (Bombay 1921) 

4. Describe the working of the Committee System in the French Chamber 

of Deputies and the American Congress. (Madras 1937) 

6. Explain the difference between the Cabinet and the Council of Mimsters 
in France and examine the character of ministerial responsibility in that 
country. (^*^^' D* 1938) 

6. Account for the weakness of the French ministries. What method 

would you suggest to strengthen them ? (Punjab 1938) 

7. Discuss the constitutional relations between the two Houses of the 

French Parliament. (Dacca 1935) 

8. Explain the system of ‘Interpellations’ m Prance and discuss how it 

affects the position of the Cabinet. (Dacca 1935) 


CHAPTER XXXI (PAGE 456) 

1. Account for the relative sueces.s of direct government in Switzerland. 

(Patna 1939) 

2. Explain the meaning of "direct legislation’ and elucidate the following 

remark : “It is in Switzerland, more than anywhere else, that direct legis- 
lation is in use”. (Patna 1938) 

3. Explain Keferendum as it has been worked in Switzerland. Estimate 

its advantages and disadvantages. Consider how far its success in Switzerland 
may be due to special circumstances. (Bombay 1921) 

4. It is believed that democratic mstitutions have worked more smoothly 
in Switzerland than in any other country. How do you explam this ? 

(All. U. 1936) 

5. ‘‘Real democracy is in operation.” How far is this characterization true 

of the Swiss Constitution ? (Madras 1937) 


CHAPTER XXXII (PAGE 464) 

1. Discuss the view that the principle of judicial control of legislation 

makes the governmental system an “aristocracy of the robe.” Examine its 
working in the U. S. A. (Andhra 1939 ; Punjab 1938) 

2. Why is the Senate of the U. S. A. called the most powerful Second 

Chamber in Hie world ? ' (L 0. S. 1935) 

8. Describe the position of the President of the U. S. A. in theory and 
practice. Describe his powers in relation to Congress. 

(Patna 1939 ; Punjab 1938 ; Dacca 1936) 
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> 4. Describe and compare the position and powers of the President in the 
Constitutions of the U. S. A. and Germany. (Patna 1934) 

5. Compare and contrast the position of the Senate in the U. S. A., 

France and Australia. (Madras 1937) 

6. Discuss the relation of the Executive to the Legislature in the federal 
sphere in the XJ. S. A. Has the present arrangement any defects ?(Cal. U. 1938) 

7. If you were offered a seat in the Congress, would you choose the House 

of Eepresentatives or the Senate ? Explain the position of a member of each 
House, and give reasons for yom’ choice. (Punjab 1938) 

8. Examine the different agencies by which the Constitution of the 

United States has tried to keep pace with the economic and social needs of the 
country. (Andhra 1939) 

9. Account for the strength and special importance of the Committees of 

Congress in the U. S. A. (Dacca 1935) 

10. Contrast the salient features of the constitutions of Great Britain and 

the United States. (Cal. U. 1941) 


CHAPTER XXXIII (PAGE 478) 

1. “German Upper House is much more truly a Council of States than is 

the Swiss.” Elucidate the statement. (Madras 1928) 

2. Describe the steps taken in the new German Constitution to give 

representation to economic interests. How far have the schemes been adopted 
and been adequate and beneficial ? (I- C. S. 1934) 

3. Discuss the scheme, as so far laid down, for the establishment of a 

“Corporate State” in Italy. (Madras 1930) 

4 Describe the position of the German Chancellor in the Weimer 
Constitution. . T. 1935) 

5 . Describe brieliy the Constitution of Fascist Italy and point out its 

significant features. (Patna 1939) 

6. What are the principles of the Corporative State ? (Andhra 1938) 

7. “The Presidency of the German Ptepublie (Weimer) is a compound 

which embodies certain features of both the American and the French concep- 
tions.” Examine. (Andhi-a 1939) 

8. Give a critical exposition of the Fascist and Nazi oiganization of the 
State. In your classification of States where would you place them 

(Bombay 1937) 

CHAPTER XXXIV (PAGE 496) 

1. Describe the salient featm-es of the Constitution of Japan. (Patna 1939) 

2. Write a critical note on the Constitution of Japan. How has its spirit 

been changing under the pressui’e of modern conditions ? (Patna 1939) 

CHAPTER XXXV (PAGE 501) 

1. Analyse the salient featm’es of the Constitution of the Russian Socialist 

Soviet Repubhc. (Patna 198’8) 

2. Do you consider that the Soviet Constitution of Russia has succeeded ? 

(I. G* S. 19S4) 

3. “A working theory of the state must, m fact, be conceived in "adm^- 

trative terms”. Examine this statement m relation to the Goyerimenfs of 
Russia and the U. S. A. 1938) 
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CHAPTER XXXVI (PAGE 511) 

1. Explain and illustrate the nature of the difficulties that arose from the 

Regulating Act. How were they removed (Andhra 1934, ’89) 

2. Give an account of the Judicial arrangements at Bombay or Madras m 

the 17th century. What improvements were made by subsequent legislation 
up to the grant of the Diwani ? (Andhra 1939) 

3. What were the important changes mtroduced by the Charter Act of 

1833 in the Constitution of the East India Company and the system of Indian 
administration '? (Andhra 1939) 

4. “The Morley-Minto reforms are the final outcome of the old concep- 

tion wliich made the Government of India a benevolent despotism, which 
might as it saw fit for purposes of enlightenment consult the wishes of its 
subjects”. Discuss. (Andhra 1938) 

5. “The Constitution of 1919 as enacted and as operated effectively 

negatived any real test of the capacity of Indian Ministers to work responsible 
government”. Discuss. (Andhra 1937) 

6. MTiat do you understand by the “reserved” and “transferred” subjects ? 
How did the constitutional position of a Mimster in an Indian Province differ 
from that of an Executive Councillor under the Mont-ford Reforms ? 

(Punjab 1936) 

7. “Concentration of the Judicial, Executive and Revenue powers m 
the hands of the same authorities is a necessary evil in India” Discuss. 

(Punjab 1936) 

8. What were the salient features of the Indian Constitutional Reforms of 
1909 ? In what respects are they considered defective or inadequate ? 

(Cal. U. 1924, ’25) 

^ 9. The Reforms of 1909 afforded no answer and could afford no answer 
to Indian political problems’. Discuss. (Dacca 1935) 

10. Compare the constitution and functions of the Legislative Assembly of 
India with those of the Council of State. (Dacca 1935 ; Cal. U. 1941) 


CHAPTER XXXVII (PAGE 531) 

1. Sketch the history and discuss the main problems connected with 

communal representation in India. (Andhra 1934) 

2. “The Act of 1935 does not introduce in the Provinces a system of 
limited monarchy but a system of limited ministry”. Discuss. (Andhra 1939) 

8. MTiat difference does the Government of India Act 1935 make in the 

legislative and admmistrative control exercised by the Central Government 
over the Provinces ? (Andhra 1937) 

4. Describe the salient features of the new’ Constitution of India. 


5. Discuss the position and powers of the Governor 
Ministers under the present Constitution of India. 


n relation to his 
(Cal. U. 1938, ’40) 


. Province in relation 

Mmister, (b) the Governor and (c) the Provincial Legislative 
^ _ (Punjab 1938) 

regards the control exercised by the Govern- 
Provincial Governments after the Reforms of- 1919. 

- (Punjab 1937) 
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8 . “ The new Constitution should as far as possible contain within itself 

provision for its own development ’ — (Simon Commission). Examine in the 
light of this principle the provisions of the Act of 1935. How do they com- 
pare with those of the Dominions ? (Patna 1939) 

9. Examine critically the workmg of Provincial Autonomy and show- 
how far the principle of collective responsibility has been developed ? 

(Patna 1989) 

10. Analyse the constitution of the Bihar Legislative Council. How far 

has it served the purpose for which it was constituted ^ Are you in favour 
of its retention ? (Patna 1939) 

11. “ The creation of a Second Chamber m India is a luxury, and serves 

no useful purpose either as instituted in connection with the Central Covern- 
ment, or as instituted, as is proposed, in connexion with Provincial Govern- 
ments ”. Comment upon this view. (I. C. S. 1934) 

12. “ A Second Chamber is almost indispensable in a federation such as 

the United States is.” Fully explam. (Cal. U. 1941) 

13. Examine the extent of the financial powers possessed by Provincial 

Legislatures in India. (I. C. S. 1935) 

14. Give a brief account of the system of electorates at present prevailing 

in India. (Cal. U. 1941) 


CHAPTER XXXVIII (PAGE 574) 

1. To what extent did the Government of India Act of 1919 relax the 
control of the governments in India by the Secretary of State in Council ? 

(Andhra 1939) 

2. “ The Civil Servant m India is the Government ”. Discuss how far 
this statement holds good after the mtroduction of responsible government • 

(Andhra 1938) 

3. Examine the position and powers of the Secretary of State in Council 

in relation to the administration of India. (Cal. U. 1936) 

4. Describe the constitution and powers of the Executive Council of the 

Governor- General of India. (Cal. U. 1936) 

6. Examine the nature of popular control over the central revenue and 
expenditure in India. (Cal. U. 1937) 

6. “ In all vital matters, the policy for India is formulated not at Delhi, 

nor at Simla, but at Whitehall ” — (Te] Bahadur Sapru). Discuss this and 
describe the relations between the Secretary of State and the Government 
of India. (Punjab 1937) 

7. Give the nature and extent of financial control exercised by the 

Central Legislatm-e m India. (Punjab 1936) 

8. In whaii manner and to what extent is the authority of the Central 

Legislatm’e in India in the way of law making, subordinate to that of the 
British Parliament ? (Punjab 1936) 

9. Discuss the position of the Secretary of State in the present Consti- 
tution. Describe m detail the machinery by which he can exercise his authority 
in the sphere which is still subject to his direction and control. (Patna 1938) 

10. Compare the powers and functions of a Dominion Governor- General 

with that of the Governor-General of India. (Madras 1930, ’36) 

11. Compare the powers of the Indian Legislature with those of the 

British Parliament. (Madras 1934) 
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12. Examine clearly the relations of the Viceroj , Executive Council and 

Assembly of India. (Cal. XJ. 1931) 

13. Describe the membership, term and powers of the Indian Legislature 

How fai' has the Governor-General power to enact laws '? (Cal. IJ. 1930) 

CHAPTER XXXIX (PAGE 587) 

1. Describe the relations betw'een the Paramount Power and the Indian 

States since 1S58. How far will Paramountcy be affected by the entry of the 
States into the Federation '? (Andlu’a 1938) 

2. • In w'hat ways has the presence of the States complicated the problems 
of Federal finance m India ? How far have the makers of the new Constitution 
succeeded in solving the problem of financial relation with the States ? 

(Nagpur 1937) 

3. Examine the nature of the legislative powers vested in the Governor - 

General by the Government of India Act, 1935. (Cal. U. 1938) 

4. DLcnss tbe nature and extent of the legislative powers of the Governor- 
General as provided for by tbe Government of India Act, 1985. (Cal. XJ. 1940) 

5. What theoretical and practical objections can be urged against the 

proposed Indian Federation '? What alternative organization would you 
suggest at the Centre ? (Patna 1938) 

6. What are the functions and powers of tbe Upper Chamber in the 

proposed Federation ? Analyse its composition, and give your opinion whether 
it will be a serious rival to the lower house. (Patna 1988) 

7. “The scheme of Indian Federation is said to be a scheme for confering 

S^vara] on tbe Viceroy .ind surrendering British India to the States.” Do you 
agree with this view '? What modifications would you suggest to make it 
^.cceptable to the Indian people ? (Patna 1939) 

8. Is the Presidential or Parliamentary t'V'pe of Government more suitable 

to India ? ‘ ‘ (Madras 1935) 

9. In what \va> s does the proposed Indian Federation differ from tbe form 
of Federal Constitutions ? Account for the differences you observe. 

(Andhra 1936) 

10. Discuss the position and powers of the Governor-General and Crown 
Bepresentative in India under the new constitutional arrangements. 

(Dacca 1939) 

11. Write short notes on (a) Communal Award (b) Poona Pact (c) Fiscal 

Autonomy Convention (d) Instrument of Accession (e) Special Responsibilities 
of tbe Governor-General (fl Supplementary grant. (Dacca 1939) 
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